PASSED ON L2-07-20212

F23 PQSSEB BY THE SENATE

A
BILL

to control and prevent torture-and custodial dea:k

WHEREAS Itis expedient Lo control and prevent torture and custod;a! death and
for the purpose hereinafter appearing;

It is hereby enacted as -fdl!pws:f

1.  Short title, extent, application and commensement.- This Act may be
called the Tarture and Custodial Death (Prevention and Punishiment) Bill, 2021

2) .

(2}

It extends fc;ghe whole of Pakistan.
It shall ‘ap_ply' to all persons including citizens of Pakistan and every

other person for the time being within Pakistzn,

(%)

It;'sha:_ﬂ come into force at once.

%, Definitions.~ (1) In this Act, unless there is anything repugnant in the ,
subject or context,~

(a)

)

(c)

(d)

(&)

o

“Agency" means the Federal Investigation Agency constituted
under the Federal Investxgatxon Act; 1974 ‘(VIII of 1975);

“Commusswn" means the National Commtssnon for Human Rights.
‘created by the National CDmmlSSIOﬂ for Human Rights Act, 2012
'(}(VI of 2012); . :

“Complaint” means allegations made oraiiy or in writing to the
Sessions Court that a public servant, authority:or consent of &
pubkc servant-has commitied an offence’ under this Act;

“Ccmplamant‘-’ means any p.erson fi h_ng & complalnt upon having:
reliable Information of the commission of arbffenice under this Act,
even If'she/he is not persenally injured. or-affected by the offence;
»Canvention” means the United Nations Convention against
Torture and other. Cruel, Inhuman’ and Degrading Treatment or
Ph"r’fi§ﬁﬁ1ehts 1984; -

“Custadv” {ncludes all situations where a person is detained -or |
déprived of his liberty by a public sewant, or any person-on the
direction of a public servant, Irrespective of Iegahty, nature and
place of such detention, -
Explapation I: It includes judicial custody and all forms of

temporaryr and permanent restraint upon the movement of a person
by taw, ofF by force, or by othér means.

gnggnat:gn XE: A person shall be deemed to be in custody durmg
search, arrest-and seizure proceedings;




(9)

(h)

M

&

(k)

(0

(m)

{n)

“Custodial Death” means thefdeath of a person, directly or
indirectly caused by and substantially attributable to acts committeg
upon the deceased while In custady or after his refease from
custody. It Includes death occursing in police, private or medical
premises, in a public place or in a police or other vehicle or In jail. It
also Includes death occurring while a person 1s being arrested or
taken into detention or being questioned;

“Custedial Sexual Yielence™ meéans any person committing rape
or sexual abuse or inflicting any kind of sexual viclence an a person
in hisfher castcdy or in custedy. of a public servant subordmate to
hlm/her irrespective of the sex andmr génder of the perpetrator or
the victim; :

“Government” means the Federal Government or the Provinclal
Government, as the case may be;

i 4
“4ata Fide Cemplaint™ means a complaint filed against a public
servant, with mala fide intentfons or other ulterior motives or to

harass such persen or public servant;

"Offence"” means.the offences as;deﬁned under this Act;

“Rarsen” shalt include any male, female or transgender of any age,

and- shatl include minors;

"‘Eublsc:«Servant“' means a person defined under Section 21 of the
Pakistaﬂ_?e’néi Cade, 1860;

frz Wherever the word” “Public’ Servant” occurs, they
shall ‘be: understcud asgvery person wha is in actual or purpaorted
possession of the public office, whatever legal defect there may be
in thai: vperson S, right to hold that pos:tion,

"‘Tarturé‘"zmeans an act committed by a- publlc servant, or at the
‘Tnstlgation «ofor Jwith the mnsent: oi acquiesc;ence ‘of such public

servant, Wi spec:f'c intent. to IHflct severe. paln or suffering,
whether physical oF mental, not:Incidental te lawful sanctions, upon
another person within his ctistody,. for the. purpose of:
(4] :ubgé‘:ﬁih‘g;-f’rqmgth‘étapér‘sjo;n‘.-pr"s'ome_:ut;zer person any:
informatien or'a conféssion; or
(i)  punishing that person for any.zct she/he or a third person
has commiitted-or'is suspected of having committed; or

(i} intimidating ,6r coercing that person ora third person; or




(iv) for any other reason baséd on discrimination of any kind; or

(v} harassing, molesting, denying due judicial process or causing
harm whether physical or mental to a person for any of the
above purposes; and

(0) “Wictim or Aggriéved Person” means any person who alleges
that an offence under this Act has been committed against him/het.

(2) The Words and Phrases used but not defined in this Act shalf have the
same meaning as ascribed to-them in the Pakistan Penal Code, 1860 (Act XLV of
1860).

3. Funishment for Torture.- (l)Any public servant who cotamits, or ahets_
or conspires to commit torture shall be- punished with :mprisonment for a term,
not less than. three years, which may extend to ten years and with fine, which
may extend to two million Rupees.

(2) Any public servant who has-a duty to prevent, and. either
}ntentxonaily or negligently. fails to prevent the commission of torture shall be
pumshed with imprisonment for a term, hot less than three years which may
extend {o five years and with fine, which may exténd to one- million Rupees.

(3) The amount of Fne, if recovered, -shall be given to the vickim;
case finé is not-recovered, addimonat imprisonmentshall, be awarded which-may
be furither extended,

4.  Punishment for’ Cust:ad;al Daath or Custodial Sexual Viclance.-

(1) Any puﬁim sarvant who commuts, of abets or cansplres to commit<the
offence of custodial death or custodial sexual violence;. shall be punished as per
taw and with fine, which niay- extend to _t_hree million Rupees,

(2) Any pubtic servant elther lntentlonany or neghgently falls to prevent
the commission of the offsrice: of clistodial ‘déathi'or custodial sexual violence:shall
be puntshed wnth xmprlsonment for a‘térm-not:1€ss than. seven years, which-may
extend Lo tén years and'with’ ﬁne, Whl(‘.'h may extend to two mnllmnsRupees




(3)  The fine, If recovered, shall be pald to the legal heirs of the victim
or to the victim as the case may be. In case fine Is not recovered, additional
Imprisonment shall be swarded which may extend to five years.,

5. Custedy of Parsen. - (1) No person shall be detained In order to extract
information regarding the whereabouts of a person accused of any offence or to
extract evidence from such person.

(2) No female shall be taken or held in custody by & male, only a
female public servant can lawfully take a female‘into custedy.

(3) The provisions of this section are in addition to the obligations
outlined In section 167 of the Code of Criminal Procedure, 1898 (Act V of 1888).

& Inadmissibility of Statement Extracted through Torture.~ (1}  Any
statement which appears to have been obtamed as a result of totture, shall be
inadmissible, and’ shall not be invoked as ewdence in any proceedmgs, except
against a person accused of torture as evidence that torture was: cammxtted.

w2y A Fablic Bervent, who Imow};ngly uses information provided in
Suh-Sect.{on 1, shan ‘be punished witn zmpﬂsonment which may
extond .to one . yea:, or with fine not more than one Izundre:i
thousand Tupees, of heth”.

7. fQffences te ke b&an-z:ampaundaﬁfe ami Non-Bailable, - Every offence
punishable undemth{s Act: shall. be: nan-compoundab!a and non-baltable wathln the
meaning of the Code of Criminal Procedure, 1898,

8,  Filing.of Complainti-.(1) A complainant shall fodge a complaint bafore
any court of territorial jurisdiction. .

{2) If & person brought before a Court complains that be has been
subjected fo torture,: the’{:ourt shaﬂ tecord the étatement of the: perscm and-direct
that the parson: be; medxcally .and psychologlcany examined Immediately, with a
written - report to,nbeziagbmitted wWithin 24 hours describing: Injurles marks of
violence or- psychologtcal trauma :upon the person with the appro E
when ‘suchiidjuries.or: ifidrks may have been- inflicted. If the ev de
that any form of torture: may’ have oocured, the Court shall immedlataw Farward

a copy of the report to ,the Sessmn Coltt to take cognizance of the offence.

(3) The Session Court, upon taking cognizance of the offence, shall
direct the Agency to-investigate and complete the Investigatlon and forward the
same within fifteen days to the Couit:

Provided that the Court may extend the time within which such
report is to be forwarded In case where good reasons are shown for not dolng so
within the time specrf' ied in this sub-section. Reasons for extenslon to be recorded
In writing,



. (4)  On the submission of the report, the Court shall proceed with the

triad on day to day basis and shall decide the case within sixty days and for any
delay, sufficlent reasens shall be recorded in wriing.

| (5) The Session Court shall not adjourni the trial for any purpose
unless such adjournment is, In its opinion, necessary In the Interest of justice and
no adjournment shall in any case be granted for more than thirty days.

G, Punishment for Filing Mala Fide Complaints.~ (1) Whoever files 3 mala
fide complaint shall, after 1t Is established through cogent evidence that the
complaint was mala fide, be punished with imprisonment, which may extend to 1
year or with fine, which may extend to five hundred thousand Rupees.

{2) Merely an unsuccessful complaint will not constitute an offence under
this section.

i0:  Xnvestigation of Offences.~ (1) The. Agencv shall have the primary
jurisdiction to investigate the complaints agamst offences under this Act, until
such time as. the Commission Is functiona! with an’ ffivestigative infrastructure.
natified for the purpose.

(2) If at any time, mcludmg during the. grant of physical remand under

Section 167 of the Code of Crlminal Procedure, 1898, the Magistrate has

reasonable grounds to believe that an offénce: under-this Act has been cammitted,
he.shall order a medicsl examinatwn, and. Jf the Medwc Legal Repart reveals
results consistant with torture, forward it to the Sesslon Couri:, go. it may take
cognizance of the offence,

{3 On the orders of the Sessions ;Court, while Investigating the
offences under-this Act, Agency shall have the same powers and shall follow the
same procedure as prescribed-in the Federal Investigation Agency Act, 1974 (Act
VIIL of 1975) and the rules made there under.

11i. Intimation to the Cunc&rned Govarnmnt Department and Transfar
or Suspension of Public Servant.~ (1) The: Sessxons Court, at any stage white
investlgating -a pubﬂc servant who s accused of an offence under this Act, shall
foa‘chw»th inform the. competent authonty o Mhlch the public servant is
accountable, the nature of the proceedmgs,agamst hlm/her ‘and may recommend
the pubhc servant be suspended or transfarred to-a different location from the
location in. which the alleged ofﬁence was- commiitted o discontinue to perform
any publlc duty until acquitt_e’d.bf the final: appelldte ‘court.,

(2) The Sessions Court shall, if it feels the proceedings may be
prejudiced as a resuft of the accused public servant’s presence, prior to
investigation of an offence under this - Act, ask the competent authority for
transfer or suspension of the accused public servant in order to ensure a neutral

investigation,




*H In furthersnce of sub-section (2), such a public servant when
accused of an offence under this Act shall, forthwith and prior to initiation of the
investigation, be suspended or transferred to a different tocation from the location
in which the alleged offence was committed; a public servant when convicted of
an offence under this Act shall not perfarm any public duty unless acquitted by
thie final appellate court. .

Explapatforn: In this sectien, the “combetent authprity” shall mean the
appeointing authority as prescribed in the Service Rules of the relevant
Gavernment.

12 . Trial of Casas.~ (1) The Sesslons Court shall have exclusive jurisdiction to
try offences under this Act. ;

(2) Public servants could be prosecuted under this Act without requiring a
sanction from the Federal Government.

13. Appeals. - An appeal against a conviction-or acquittal of an offence under
this Act, shall be presented before the respective High Court within thirty days
from the date on which copy of the arder passed by the Sesslons Court is
supplled to the appellant.

;1'4,. Time Limit for Investigation, Trial a;?td Appeal. - (1) The investigation
of the offences under this Act shall be completed within fourteen days from the
date of submission of the corplalnt. |

(2)  If the investigation of an offence under this Act Is not completed
within fourteen days, the Sessions Court shall call for a repart in writing for
explalning the delay In completion-of the investigation.

{3 If lnvestiggtﬁm;bf an-offence under this Act is not completed within
fourteen days, the Agendy“&hall also file an interim report before the Sesslons
Court and the Court may decide to initlate the trial on the basis of such
Information. -

(4)  The trial:of Gfféricés urider this.Act shall be completed within three
weeks from the date of subriilssion of challan before the relevant court.

{5) The._agpggl'ag;‘ginst & convictlon or acquittal of offences under this
‘Act shall be cteg:id,e.c_i'wit‘ﬁi’héfﬁiét;&:daysgframs-tﬁe‘ date:of flling of such appeal:

{5, Special Protéction. (1) Any person, l‘incluqlhg the victim or complainant
or any witnesses, who alfége that she/he requires protection from a person
accused of having committed an offence under this Act or from any of his
associates, shall file a 'péﬁﬁéﬁio the Court: of Session in this regard.

&,

&




(2}  The court receiving the petition, after giving netice to the concerned
parties, shall hear the matter and pass an arder on the petition within three days.

(3)  The court while disposing of such a petition as mentloned in sub-
section (1), shall make such orders as deemed necessary and appropriate
gccording €0 the facts and circumstances of the case.

16. Acting under Acquiescencs of Superior Authority not to Constitute a
Befence.~ Acting under an order of a Superior Authority or official shall not
constitute a defence against the commission of offences under this Act.

17. Actunot to Pregudice Civii Remadies.~ Nothing In this Act shall prejudice.
the civil remecﬁes available to the victin by virtue of any other law for the time
being in force.

18. Overriding Effect.- The provisions of this Act shall have overriding effect
Notwlthstandiﬁg»anyth.mg. contained in any other law.for the time being in force.

19- Provisions of the Code fo Apply.- Proceedings under th_isnc{ shall be
govermed by the provisions of the Code of Criminal Procedure, 1898 (Act V of
1698).

20:. Duties of the Government.~ The government shall take. all measures to
ensure that: ’

(&) The provisnons of th:s Act are given wide publicity- thmugh media.at
regular intervals;- and

(b}  Therelevant p‘ubiic‘:bfﬁcials are given periodic sensitization and
awareness training on the Issues addressed In this Act,

21: Removal of Difficulties. - If any difficulty arises in the lmplementation of
the provisions -of this Act, the Federal Government may make such. orders, not
inconsistent: with ,the prov@stons of this Act, as may appeat to it to be appropiiate
for removifig stich it ictiley:

22. . power to Male Rutes. The Federal Government and the Provincial
Government in: consuitati_on with the relevant High Court may, by notification in
the official gazette, make rules for the purpose of carrying out the objects ard
purposes of this Act. Rules. shculd be presented back to the Parllament within six
months.




STATEMENT OF OBIECTS AND REASONS

The maln objective of this Blll Is to criminalize and prevent custodial Witura
and death, which are both a widespread and comman occurrence in the crimina|
justice system of Pakistan. The Act also aims to facilitate redress to victims ang
survivors of custodlal torture, who predominantly belong to economically and
socially- disadvantaged groups in our society. .

The growing Incidence of custodial :torture and custodial deaths has
affected the credibility of the rule of jaw and criminal justice system of Pakistan.

There Is no specific criminal law ’périé’ltf:’j(‘ against torture in Pakistan in the
existing legal framework, although there is cgf;hdémnation ‘of torture in Pakistan’s
two main criminal law codes (the Pakistan Penal Code 1861 and Cods of Criminal
Procedure 1898). The criminalization or penalty for borture remains f0 be
enacted,

Cases of custodial violence, torture and deéath continue to proliferate

despite Its prohlbltuon under Article 14(2) and Article 10 of the Constitution, which
forbld arbl';rary arrest and detention. Additionally, Pakistan ratified the-Upited
5] G f nton Against Toriure and other Cruel, Inhuman and Degracimg

%%’“Puri?éhment (UNCAT) and the Intemational Covenant on Civil and
Polltlcai ngHts“(ICCPR) in 2010; hoth+of which proh“!bit’tcrture and-other acts of
cruel, Inhuman and degrading treatment. Pakistan is obligated both by lts
Constitution and such conventions to prevent and penalize torture in all its forms.
Hawever, tarture, within the meaning attached to the “act of torture” prescribed
in the UNCAT is still not a specific crime in Paldstan.

SENATOR, SHERRY"REHMIEN
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