[AS PASSED BY THE SENATE]
A
BILL

to provide for the creation of security interests over movable property and to establish a
sectired transactions registry

WIIEREAS it is expedient for the promotion and conduct of banking business to provide
for the creation of security interests over movable property to secure the obligations owed by a
customer 10 a financial institution, clarify and expand for the purpose the meaning and scope of
movable property, provide for the establishment of a secured transactions regisiry, define. amend
and codify certain laws relating to security interests over movable property and provide for
matters connceted therewith or incidental thereto.

It is hereby enacted as follows:-
Part I

Preliminary

1. Short title, commencement and application. — (1} This Act may be called the
Financial Institutions (Secured Transactions) Act, 2016.

(2) It extends to the whole of Pakistan.

(3) It shall come into force upon issuance of the notification by the Federal
Government under sub-section (2) of section 19.

2. Definitions. — (1) In this Act, unless there is anything repugnant in the subject or

context.-

(1) “account debtor” means any person liable, whether under a contract or otherwise.
to pay any receivables or discharge any obligation in respect of receivables:

(11) “after-acquired property” means movable property that is acquired by a customer
after entering into a security agreement, and includes future receivables as
specitied in the explanation to sub-section (4) of section 53;

(ii1)  “agricultural produce™ means —

(a) any produce of agriculture or horticulture, including but not limited to
crops (including growing crops), standing timber, poultry, fish and
livestock (including unborn offspring); and

(b} products derived from any produce under clause (1), including but not
limited to meat, eggs, hides, bones, skins, wool and hair;



(1v)
(v)

(v1)

{vil)

(viil)

(1x)

(x)

(x1)

(xit)

(x111)

{xiv)

(xv)

(xvi)

{(xvii)

“assignee’ means a person in whose favour the receivables are assigned:

“assignment of receivables™ means a transfer of rights, title, interests and benetits
of the receivables by the assignor to the assignee:

“assignor” means a person who assigns the recetvablcs:

“book-entry security” shall have the samc meaning as is assigned to it under
clause (3) of scction 2 of the Central Depositories Act, 1997 (XIX of 1997):

an

“collateral™ means the movable property, located in or outside Pakistan. that is
subject to a security interest;

“commingled goods™ means a product or mass that is produced or manufactured
by physically associating or uniting collateral with other movable property in such
a manner that the identity of the collateral is lost in such product or mass:;

“company” shall have the same meaning as is assigned to it under clause (7) of
sub-section (1) of section 2 of the Companies Ordinance, 1984 (XLVII of 1984}

“control™ with respect to a deposit account exists -

(a) automatically upon the creation of the security interest if the sceurced
creditor is the depository bank; or

(b) if the depository bank has entered into a control agreement with the
customer and the secured creditor;

“control agreement” means an agreement in writing between the secured creditor.
customer and the depository bank according to which the depository bank has
agreed to follow instructions from the secured creditor with respect to the
payment of funds credited in the deposit account without further consent from the
customer;

“customer” shall have the same meaning as is assigned to it under clause (¢} of
section 2 of the Recovery Ordinance and shall be deemed to include an entity:

“deposit account” includes a current or a savings account maintained with a
depository bank to which funds may be credited;

“depository bank™ means the financial institution maintaining a deposit account:

“electronic™ shall have the same meaning as is assigned to it under clause (1) of
section 2 of the Electronic Transactions Ordinance, 2002 (Ordinance No. LI of
2002);

“entity” means a person other than a company, and includes a natural person. a
sole proprietorship, a partnership or association of persons, a non-government

b




(xviil)

(xix)

(xxi)

(xxii)

(xX111)

organization registered under the Voluntary Social Welfare  Agencies
(Registration and Control) Ordinance, 1961 (XLVI of 1961) or any other law for
the time being in force for the registration of a non-government organization. a
cooperative society registered under the Co-operative Societies Act, 1925 (VII of
1925) or any other law for the time being in force for the registration of a
cooperative society, a society registered under the Socicties Registration Act,
1860 (XXI of 1860) or any other law for the time being in force for the
registration of a socicty, a trust created under the Trusts Act, 1882 (11 of 1882):
and a body corporate established pursuant to a law;

~event of default”, in relation to a security agreement, means —

(a) the failure to pay or to otherwise perform the obligation secured under the
security agreement when due; or

{b) an event that gives the secured creditor the right to enforce the seeurity
intcrest under the security agreement;

“exempted property” means movable property as notified by the Tederal

Government for the purposes of sub-section (2) of section 4 notwithstanding
anything inconsistent therewith contained in the proviso to sub-section (1) of
section 60 of the Code of Civil Procedure, 1908 (Act V of 1908) or any other faw
for the time being in force, provided that until such notification has been issued
the proviso to sub-section (1) of section 60 of the Code of Civilt Procedure, 1908
(Act V of 1908) shall continue to apply:

“financing statement” means the prescribed form to be filed in the register for the
purposes of entering the particulars of a security intercst crcated by an entity in
the register:

“floating charge” means a charge created by a customer, on all present and after-
acquired movable property or a certain class of present and after-acquired
movable property (including receivables or inventory), in favour of a secured
creditor and pursuant to which the customer is free to deal with the movable
property in the ordinary course of its business until the crystallization, in terms of
the sceurity agreement, of such charge into a fixed charge;

“Iorm 107 means the prescribed form to be filed with the registrar of companies
for the purposes of entering the particutars of a security interest created by a
company in the register of mortgages and charges under the Companies
Ordinance, 1984 (XLVII of 1984);

~porm 16" means the prescribed form to be filed with the registrar of companics
for the purposes of modifying the particutars of a security interest created by a
company in the register of mortgages and charges under the Companics
Ordinance, 1984 (XI.VI1I of 1984);
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(XX1V)

(xxv)

(xxvi)

“hypothecation” means a charge created by a customer, on all or any present or
after-acquired movable property, in favour of a secured creditor without delivery
of possession of the movable property to such secured creditor;

“immovable property” shall include land, benefits to arise out of land, and things
attached to the earth, or permanently fastened to anything attached to the earth.
and shall. notwithstanding anything inconsistent therewith contained in the
General Clauses Act, 1897 (X of 1897), Transfer of Property Act. 1882 (IV of
1882), Registration Act 1908, (XVI of 1908) and any other law tor the time being
in foree, exclude property attached to immovable property as detined in clause
(xxxviii) of this sub-section;

“information system” shall have the same meaning as is assigned to it in section
2(p) of the Electronic Transactions Ordinance, 2002 (L1 of 2002):

(xxvii) "modification statement™ means the prescribed form to be filed in the register for

{(Xxv1ii)

(xx1x)

{XXX)

(xxx1)

the purposes of effecting the modification 1o a registered financing statemen;

“motor vchicle™ shall have the same meaning as is assigned to it under sub-
section (23) of section 2 of the Motor Vehicles Ordinance. 1965 (X1X of 1963):

movable property” means any tangible or intangible property other than
immovable property, including but not limited to receivables; rights under letters
of credit; rights under trust receipts; securitics (including Government sccurities)
other than book-entry securitics; right to funds credited in a deposit account: title
documents; negotiable instruments: intellectual property, including patents.
trademarks, copy rights, trade-names, goodwill, royalties; stock in trade:
nventory: interest in partnership and other form of entity: ornaments: jeweltery:
stones: goods-in-transit; agricultural produce; leaves; grass. including growing
grass; petroleum or minerals that have been cxtracted; motor vehicles and
property attached to immovable property as defined in clause (xxxviii} of this sub-
section,;

“ncgotiable instrument” shall have the same meaning as is assigned to it under
section 13 of the Negotiable Instruments Act, 1881 (XX VI of 1881):

“notification” means a notification published in the official Gavette:

(xxx11) “perfection”™ means the act required (o be done in terms of section 14 to make a

{xxxiti)

security interest effective against third parties;

“pledge’™ shatl have the same meaning as is assigned to it under section 172 of the
Contract Act, 1872 (I1X of 1872) and excludes a security intcrest in a negotiable
instrument or a security interest in collateral covered by a title document;




(xxxiv)possession” means the actual possession of collateral by a person or an agent or

employee of that person, or by an independent person that acknowledges holding
it for that person;

(xxxv) “preferential claims™ means the claims to be paid in priority on insolvency of a

customer as prescribed in section 405 of the Companies Ordinance, 1984 (XL VII
of 1984) or section 61 of the Provincial Insolvency Act, 1920 (V of 1920) or
section 49 of the Insolvency (Karachi Division) Act, 1909 (11l of 1909), as
applicable;

{xxxvi)“prescribed” means prescribed by rules or regulations made undcr this Act:

{XxXxVIl)

(XXXVIil)

“procceds”™ means identifiable or traceable movable property derived from
collateral including (a) movable property acquired, directly or indirectly. upon the
sale, lease, licence, exchange, or any other mode of alienation of collateral; (b)
natural fruits of the collateral, including harvested produce where the coltateral 1s
crops or wool, meat or offspring where the collateral is livestock: (c) any and all
amounts, revenues and receivables paid or payable under or in connection with
the collateral; (d) rights arising out of the collateral, including a right to an
insurance payment or any other payment as indemnity or compensation for loss
of, or damage to the collateral; and (¢) proceeds of proceeds:

“property attached 1o immovable property” means thc following property
irrespective of whether it is attached to the earth or permanently fastened to
anything attached to the earth:

(a) plant. equipment or machinery;
{b) fixtures and fittings;
(c) cablcs or pipelines embedded in the earth or otherwise; and

(d) any other item of property as may be notified by the Federal Government
for the purposes of this Act notwithstanding anything inconsistent
therewith contained in the General Clauses Act, 1897 (X of 1897).
Transfer of Property Act, 1882 (IV of 1882), Registration Act, 1908 (XVI
of 1908) and any other Jaw for the time being in foree:

(xxxix)“receivables” means a contractual or non-contractual right to receive money,

whether such right is existing, future, accruing. conditional or contingent and
includes rents; profits; dues; a money award by an arbitrator; monies payablec as
salaries of employees; dividends; tolls, user-fees or any sum, by whatever name
calted; monies payable under decrees, monies payable undcr guarantees;
actionable claims and all kinds of actual or contingent monetary obligations: and
cxcludes a right to payment of funds credited in a deposit account and right to
payment under a negotiable instrument;



(xI)

(xIi)

(xhi)

(xliii)

(xliv)

{x1v)

{xlvi)

{xlvii)

“Recovery Ordinance”™ means the Financial Institutions (Recovery of Finances)
Ordinance, 2001 (XLVI of 2001);

“register” means the electronic register set up under section 21:

“registrar” means the person in-charge of the Registry appointed under sub-
section (1) of section 20 and shall include, unless the context requires otherwisc, a
deputy registrar discharging the functions, duties and powers of the registrar
pursuant to sub-section (2) of section 20;

“registration” --

(a) in relation to a security interest crcatcd by an entity. means that a
financing statement and modification statements in rclation thereto. if any.
have been registered in the register in respect of such security interest in
accordance with the provisions of Part IV of this Act; or

(b) in relation to a security interest created by a company. means that a Form
10 and Form 16, if any, have been registered in the register of mortgages
and charges in respect of such security interest in accordance with the
provisions of the Companies Ordinance, 1984 (XLVIIL of 1984);

“registration number” is the number assigned to a registered medification
statement and termination statement by the register pursuant to clause (b) ot sub-
section (1) of section 22;

“Registry” means the Secured Transactions Registry established under scction 19:

“secured creditor” means a financial institution or a consortium ol [inancial
institutions in whose favour a security interest is crcated by the customer in
respect of any finance and includes a trustee appointed by them;

“security agreement” means an agreement. instrument or any other document n
writing that creates or provides for a security interest in favour of a securcd
creditor;

(xlviil) “security interest” mcans a right, title, encumbrance or interest of any kind upon

movable property created or provided for by a security agreement in relation to a
transaction that in substance secures the payment or performance ol a customer’s
obligation under a finance without regard to the form of the transaction or the
terminology used by the parties or the identity of the person who has title to the
movable property, and includes any charge, mortgage. hypothecation. fixed
charge, floating charge, assignment, lien, pledge. assignment of receivables by
way of security and transactions under which a secured creditor retains title such
as a finance lease, hire purchase agreement, sale and lease back arrangement.
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(xlix)

(0

(1)

(1)

(In1)

(liv)

(2)

conditional sale agreement and retention of title arrangement, having similar
eftect;

“statement” means the financing statement, modification statement and
termination statement;

“termination statement” means the prescribed form to be filed in the register for
the purposes of rendering a registered financing statement and modification
statcments in relation thereto, 1f any, neffective;

“title document” means a document in writing evidencing title to goods which is,
by law or custom. negotiable, and includes a bill of lading, dock warrant,
warchouse receipt, railway receipt, airway bill, truck receipts or similar rccord
issued by a person in the business of transporting or storing goods:

“unique registration number” is the number assigned to a registered financing
statement by the register pursuant to clause (a) of sub-section (1) of section 22;

“value” means the consideration that a person gives where such person acquires
the rights —

(a) in return for a binding commitment to give finance;
(h) as security for, or satistaction of, a pre-exasting claim, in whole or in part;
(c) in return for a promise or anything given in exchange; and

“vehicle registration number” means the number assigned to @ motor vehicle by
the relevant registering authority for the purposes of registration of such motor
vehicle under the Motor Vchicles Ordinance, 1965 (X1X of 1965).

Words and expressions used but not defined herein shall, unless repugnant to the

context, have the same meaning as is assigned to them under the Recovery Ordinance.

3.
namely:-

Scope of Act. — This Act shall not apply to or affect any of the following.

(a) a security interest in any imniovable property;
(b) a security interest in a book-entry security;
(c) a security interest created by operation of law, including but not limited to

a lien on movable property under the Sale of Goods Act. 1930 (Il of
1930) or the Contract Act, 1872 (1X of 1872), except for the purposes ol
detcrmining priority of such security intercsts as set forth in Part V of this
Act;



o

(d) a security interest in any aircraft as defined in sub-clause (b) of section
of the Civil Aviation Ordinance, 1960 (XXXII of 1960); and

[

(€) a sceurity interest in any vessel as defined in sub-section (56) of section
of the Merchant Shipping Ordinance, 2001 (LII OF 2001).

Part I
Creation of Security Interests

4. Right to create a security interest. — (1) Subject to sub-section (2), a customer
may create a security interest to secure its own obligation or that of another person in accordance
with the provisions of this Act.

(2) A customer shall not create a security interest in exempted property and. if
created, such security interest shall be void.

. Effectiveness of a security interest. — A security interest created in favour of a
secured creditor shall be effective against the customer only if —

(a) the customer and the secured creditor have agreed to create a security
interest in favour of the secured creditor:

(b) in the case of a pledge and security interests created pursuant to scctions
11 and 12, the customer has also given possession of the collateral to the
secured creditor;

() the secured creditor has given value to the custorner: and

(dy the customer has rights in the collateral or the power to transfer rights in
the collateral.

0. Security agreement. — (1) The secured creditor and the customer shall enter into
a security agreement in terms of sub-section (2) for all security intcrests other than security
interests created pursuant to sections 11 and 12.

(2) A security agreement shall state —
(a) the name and address of the secured creditor and customer:
(b) the obligations secured by the security intcrest:

(¢) a description of the collateral in a manner that rcasonably allows its
tdentification; and

(d) the date of its execution.

7. Security interest in proceeds. — (1) A security interest shall extend to the
proceeds of the collateral, unless the security agreement provides otherwise.



(2) A security interest in proceeds shall be effective against the customer whether or
not the security agreement contains a description of the proceeds.

8. Security interest in commingled goods. — (1) A security interest shall extend to
commingled goods. unless the security agreement provides otherwise.

() The security interest in the commingled goods shall be limited to the value of the
collateral immediately before it became part of such commingled goods.

9. Security intercst in after-acquired property. — (1) A security agrecment may
provide for a security interest in after-acquired property.

(2) Unless otherwise provided in a security agreement, the security interest shall
altach 1o afler-acquired property on the acquisition by the customer of rights in the after-acquired
property.

10. Future finance. — (1) Subject to sub-section (2), a seeurity interest shall not
extend to future finance that has not been committed to be extended to the customer at the time
of the ereation of security interest, unless the security agreement provides otherwisc.

(2) Section 174 of the Contract Act, 1872 (IX of 1872) shall apply in the case of a
pledue and a security interest in collateral covered by a title document created pursuant to section
[

11. Sccurity interest in collateral covered by a title document. — (1) A security
interest may be created in collateral covered by a title document by giving possession to the
cecured creditor of the title document duly endorsed in favour of such secured creditor or 1ssued

in his name.

(2) A securily agrecment shall not be required where a securily intercst in collateral
covered by a title document is created in accordance with sub-section (1).

Explanation.- Collateral shall be covered by a title docunient where such collateral 1s 1n
the possession of the jssuer of the title document.

12. Security interest in a negotiable instrument. — (1) A security interest may be
created in a negotiable instrument by issuing it in the name of the secured creditor or negotiating
it in favour of the secured creditor in accordance with the Negotiable Instruments Act, 1881
(XXVIof 1881).

(2) A security agreement shall not be required where a sccurity Interest in a
negotiable instrument is created in accordance with sub-section (1).

(3) If a negotiable instrument is secured by movable property. then, unless otherwise
avreed between the secured creditor and the customer, such security shall stand automatically
transierred to and vest in the secured creditor upon creation of the security interest in terms of
sub-section ( 1).




13. Security interest in a right to payment of funds credited in a deposit
account. - Where the depository bank is not the secured creditor, creation of a sCeurity miterest
m a right to payment of funds credited in a deposit account shall not bind or otherwise 1mposc
any obligation on the depository bank with respect to the security interest unless such security
interest has been created with the prior written consent of such depository bank.

Part IT1

Perfection of Security Interests

14, Perfection. — (1) A security interest may be perfected —-

(a) in the case of a pledge created by a company. by posscssion of the
collateral by the secured creditor;

(b) in the case of a pledge created by an entity. by registration as pravided
under this Act; or

(c) in the case of any other security interest, by registration as provided undcr
this Act.

(2) Notwithstanding sub-seetion (1) and subject to sub-section (3), - -

(a) a security interest in a right to payment of funds credited in a deposit
account may be pertected only by control;

(b) a sccurily interest in collateral covered by a title document may  be
perfected only by possession of the title document by the secured creditor:
and

(<) a security interest in a negotiable instrument may be perfected only by

possession of the negotiable instrument by the secured creditor.

Lxplanation. Perfection of security interests under clauses (a). (b) and (¢) shall
not require registration as provided under this Act.

(3) Sub-section (2) shall not be applicable where a security intercst in a right to
payinent of funds credited in a deposit account or a security interest in collateral covered by title
document or a security interest in a negotiabie instrument is —

(a) created as part of a hypothecation or floating charge that may otherwisc
be perfected by registration under clause (c) of sub-section (1): or

(b) in the nature of proceeds of collateral that is otherwise perfected in
accordance with section 13.

1)




(b)

(c)

(d)

(e)

Hiustrations

Customer A (an entity) entered into a share pledge agreement with
Secured Creditor B and delivered possession of the share certificates to
Secured Creditor B on the 1™ December. A financing statement was
registered in the register in respect of the share pledge on the 3%
Dccember. The share pledge was perfected by registration on the 3"
December.

Customer C (an entity) created a hypothecation on all present and after-

acquired inventory in favour of Secured Creditor D on the 1" January. A

financing statement was registered in the register in respect of the
~rd

hypothecation on the 3 January. The hypothecation was perfected by
registration on the 3™ January.

Customer N (an entity) enters into an assignment agreement with Secured
Creditor M on the 1% March pursuant to which Customer N assigns
receivables under a supply agreement as security in favour of Secured
Creditor M. A financing statement was registered in the register in respect
of the assignment on the 3™ March. The assignment of receivables by way
of security was perfected by registration on the 3™ March.

Customer G (an entity) leases a car from Secured Creditor H pursuant to a
finance lease agreement on the 1% December. Secured Creditor H is
registered as the owner of the car. A financing statement was registered in
the register in respect of the finance lease on the 2™ December. The
tinance lease was perfected by registration on the 2" December.

Customer I (a company) created a security interest in a right to payment
of funds credited in a deposit account in favour of Sccured Creditor G on
the 1% December. The deposit account was maintained with the
Depository Bank H. A control agreement was entered into between
Customer F, Secured Creditor G and Depository Bank 1l on the 2™
December. The security interest in a right to payment of funds credited in
a deposit account was perfected by control on the 2™ December.

Customer H (an entity) created a hypothecation on all its present and
after-acquired movable property (including funds held in deposit
accounts) in favour of Secured Creditor P on the 1% March. A financing
statement in respect of the hypothecation was registered in the register on
the 4 March. The hypothecation was perfected by registration on the 4%
March. In this case, the security interest in a right to payment of funds
credited in a deposit account (created as part of the hypothecation) was
also perfected by registration.




(g) Customer M (a company) created a hypothecation over its equipment in
favour of Secured Creditor N on the 5™ April. The hypothecation
extended 10 any proceeds reccived from the sale of the equipment with the
prior authorization of Secured Creditor N.

A financing statement was registered in the companies’ register af mortgages and
charges on the 10" April in respect of the hypothecation. The hypothecation was
perfected by registration on the 10™ April.

The Secured Creditor N authotized in writing the sale of the equipment by
Customer M on the 5% May which resulted in Customer M receiving a cheque o f
one hundred thousand rupees in the form of proceeds arising from the sale of such
equipment.

In this case, Secured Creditor N's security interest in the cheque of one hundred
thousand rupees (a negotiable instrument) was also perfected by registration vn
the 10" April.

15.

A securily interest in after-acquired property, proceeds or commingled goods. where applicable.

Perfection in after-acquired property, proceeds and commingled goods. - (1}

shall stand automatically perfected by virtue of the perfection of the security intercst in the
collateral.

(2) Where a sccurity interest is perfected by registration as provided under this Act.
sub-scetion (1) shall not apply if the after-acquired property. non-cash proceeds or commingled
poods, as applicable, is not covered in the registered financing statement or Form 10, as
applicable.

Explanation. For the purposes of sub-section (2), non-cash proceeds shall include all
proceeds other than maney, cheques. funds credited in a deposit account or the like.

16.  Specialized registry. — A sccurity interest in intellectual property that requires
registration in a specialized registry pursuant to any other law currently 1n force. may.
notwithstanding the provisions of such law, be perfected only by registration as provided under
this Act.

17. Unperfected security Interests. —- A security interest that is not perfected shall
be void against the liquidator, administrator or recciver but shalt not prejudice the sccured
creditor’s right to repayment of finance as an unsecured creditor.




Part IV
Registration

18, Application of this Part. — (1) This Part shall apply only to an cntity creating a
security interest.

(2) This Part of the Act shall not apply to a company and shall not affect the
provisions contained in the Companies Ordinance, 1984 (XLVII of 1984) requiring registration
of sccurily interests created by a company.

19. Sceured Transactions Registry. — (1) The Federal Government shall, by
notification in the otficial Gazette, establish or cause to be established a registry to be known as
the “Secured Transactions Registry’ for the purposes of registration of sceurity interests created
by an entity and all matters incidental thereto.

(2) The Federal Government shall, by notification in the official Gazette, specify the
date from which the Registry established under sub-section (1) shall be operational.

(3) The head office of the Registry, established under sub-section (1) and made
operational under sub-section (2), shall be at such place as the Federal Government may specify
and the Federal Government may, if considered necessary, establish branch offices of the
Registry at such other places as the Federal Government deems fit for the purposes of facilitating
registration of security interests created by an entity and to perform any or all of the functions of
the Registry, as may be determined by the Federal Government.

4) The Federal Government may, by notification in the official Gazctte. define the
territorial limits within which an office of the Registry may excreise its functions,

(5) The Registry shall have its own seal,

20. Appointment of registrar, deputy registrars and other officers. — (1) The
Federal Government shall, by notification, appoint a registrar as the head of the Registry for the
purposes of managing and controlling the register set up pursuant to section 21 and such other
functions as may be determined by the Federal Government. on such terms and conditions as it
may think fit:

Provided that the registrar shall be (a) a Government officer not below BS 21; or (b) a
retired judge of the Supreme Court of Pakistan or any High Court: or (¢) an cminent professional
from private sector of known integrity and competence with qualification and experience of at
least ten years in the private sector in the field of finance, banking, business or law,

(2) The Federal Government may, by notification in the official Gazetic, appoint
deputy registrars for each branch office of the Registry to perform, under the control and
superintendence of the registrar, such functions, duties and powers of the registrar under this Act
as may be notified by the Federal Government.



{3) The registrar may appoint such other officers with such designations as he may
think fit for the purposes of discharging, under the superintendence and direction of the registrar,
such functions, duties and powers under this Act as may be determined by the registrar.

21. Register of security interests. — (1) A register shatl be maintained in electronic
format at the head office of the Registry to record statements in relation to sccurity interests
created by an entity.

{2) The register shall be maintained and operated under control and management ol
the registrar.

(3} The register shall be operated using an automated information system which
shall
(a) allow a secured creditor to file a statement in terms of sections 230 24
and 26;
(b) allow a secured creditor to file a security agreement and any amendments

thereto in terms of section 23;

(c) reject filing of a statement in terms of section 28;

(d) issue a verification statement in terms of section 29:

(<) allow a person to search the register in terms of section 33;

() issuc search reports under sub-section (3) of section 33;

(g) allow a secured creditor to pay the prescribed fees. if any. for filing

statements in the register;

{h) allow a person to pay the prescribed fees for scarching the register o
terms of section 33;

(i allow an entity or any person having rights in the coltaterat to file an
application under sub-section (3) of section 3t;and

() allow a person to do such other things as are required or permitted by, or
under. this Act to be done by a person in relation to the register.

(<h) The registrar may, by way of regulations, prescribe requirements for the usce of the
register for any or atl acts under sub-section (3).

22. Organization of the register. — (1) The register shallt assign -
(a) a unique registration number to each registered financing statement; and
{(b) a registration number to each registered mioditication statement and

termination statement relating to a registered financing statement under
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clause (a) in a manner that associates them with the unique registration
number assigned to such registered financing statement.

(2) The register shall index registered financing statements by —
(a) the name of the entity;

(b) where the entity is a natural person, the National Identity Card number or
National Identity Card for Overseas Pakistanis number, or in the case of a
foreign national, the passport number;

(c) the vehicle registration number; and
(d) the unique registration number.
23. Financing statement. — (1) The secured creditor may, in respect of a security

interest, file a financing statement in the register.

(2) The financing statement shall be in such form as may be preseribed by rules and
contain the following particulars of a security interest:

(a) name of the entity:
(b) address of the entity;
(<) type of the entity;

(d) where the entity is a natural person. the National [dentity Card number or
Nattonal Identity Card for Overseas Pakistanis number, or in the case of a
foreign national, the passport number;

(e) name and address of the secured creditor;
(t) type of the security interest;
(g) maximum amount secured by the security interest;

(h) description of the collateral, including the vehicle registration number in
case of a motor vehicle. and its proceeds, where applicable; and

(1) in case of a floating charge, the nature of restriction, if any, on the power
of the cntity to create further security interests over all or part of the
collateral.

(3) A financing statement may be filed only after the secured creditor and the entity
have entered into a security agreement and the secured creditor shall be deemed to have been
authorized by the entity to file such financing statement by virtue of the entity cxecuting the
security agreement.



24, Modification of a registered financing statement. — (1) The secured creditor
may. in relation to a registered financing statement, file a modification statcment in the register
in respect of -

(a) transfer of all or part of the security interest o which the registercd
financing statement refates;

(b) change in deseription of collateral;

(c) addition or omission of cotlateral;

(d) change in maximum amount secured by the security interest:
(e) change in name of the entity;

() change in address of the entity;

(2) where the entity is a natural person, change in the National Identity Card
number or National Tdentity Card for Overscas Pakistanis number. or. in
case of a foreign national, passport number;

(h) change in type of the entity:
(1) change in name or address of the secured creditor; or

() any other alteration to the information contained in the registered
financing slatement.

(2) The modification statement shall be in such form as may be prescribed by rutes
and contain the following particulars, namely:-

(a) unique registration number; and
(b) nature of modification to the registered financing statement.

(3) The filing of the modification statement by the secured creditor under sub-section
(1) shall not require authorization in writing by the entity. unless the moditication is in respect of
an increase in the maximum amount secured by the security interest or is in respeet of an
sddition of collateral or otherwise increases the exposure of the entity to the secured creditor.

25. Filing of security agreement. — A secured creditor may, in respect of a seeurty
interest. file a security agreement and any amendments thercto in the register as an attachment to
a financing statement or a modification statement, as applicable.

26. Termination of a registered financing statement. — (1) A secured creditor
shall. in relation to a registered financing statement, file a termination statement in the register
within fifteen working days from the date of payment or satisfaction, in full, of the obligation to
which the registered financing statement relates.




(2) The termination statement shall be in such form as may be prescribed by rules and
contain the following particulars, namely:-

(a) unique registration number; and
(b) date on which the obligation was paid or satisfied, in [ull.

27. Effectiveness of filing. — A statement shall stand registered when a unique
glstrdtlon number or registration number, as applicable, date and time is assigned to it in the
ister and such statement becomes publicly searchable.

28. Rejection of filing. — A statement shall not be registered, il ---
(a) the particulars required to be entered in a statement are incomplete; or

(b) the secured creditor has failed to pay the prescribed fee, it any, for filing
the statement in the register.

29. Verification statement. — (1) In respect of a registered statement, a verification
statement shall be issued to the secured creditor in such form as may be prescribed by rules and
contain the following information:

(a) unique registration number or registration numbecr, as applicable:
(b) particulars as stated in the statement: and
(c) datc and time on which the statement was registered.
(2) The verification statement shall be conclusive evidence that a statement has been

registered in accordance with the requirements of Part TV of this Act.

30. Ineffectiveness of a registered financing statement and  modification
statement.— (1) A registered financing statement shall be ineffective, if —

(@) particulars of an entity under clauses (a) and (d) of sub-section (2) of
section 23 arc stated incorrectly such that a search of the register would
not retrieve the registered tinancing statement:

{b) description of the collateral is stated insufficiently such that a search of the
register would not reveal the same collateral, provided that the registered
financing statement shall be ineffective only to the extent of the collateral
which has been insufficiently described and will not render the registered
tinancing statement ineflective with respect to other collateral sufficiently
described;

(c) the vehicle registration number is stated incorrectly such that a search of
the register would not retrieve the registered financing statement; or



(2)

(d)

the entity has not entered into a security agreement with the sccured

creditor as required under sub-section (3) of section 23.

If the secured creditor fails to file a modification statement in relation to a

registered (inancing statement in respect of a change under clause (e) or (g) as required under

sub-section (1) of section 24 within ten days of acquiring actual knowledge of such change by

the entity. the registered financing statement shall be ineffective against -+

(3)

(a)

(b)

a competing security interest that has been perfected afier such change but

before {iling of the modification statement by the secured creditor: and

a purchaser, lessee or licensee acquiring rights in the collateral after such

change but before filing of the modification statement by the secured

creditor.

A registered modification statement shall be ineffective if it has been filed without

the authorization in writing by the entity where such authorization 1s required under sub-section
(3) of section 24.

31.

Rectification of register. — (1) The entity or any person having rights in the

collateral covered in a registered financing statement may give a written demand to the secured

creditor to — -

(a)

(b)

file 2 modification statement, il —

(1)

(i)

(1it)

(1v)

description of the collateral is insufficient or relers to movable
property that is not collateral under the security agrecment:

the vehicle registration number is incorrect;

the secured creditor has agreed to rclease part of the collateral and
has failed to file a modification statement in respect thercot as
required under sub-section (1) of section 24; or

there is any other omission or misstatement of any particular in a
registered financing statement that detrimentally atfeets rights of the
entity;

file a termination statement, i’ —

(i)

(i1)

the obligation to which the registered financing statement relates
has been paid or satistied, in full. and the sceured creditor has failed
to file a termination statement within the presceribed period under
sub-section (1) of section 26: or

the entity has not entered into a security agreement with the secured
creditor as required under sub-section (3) of section 23.




2) A demand under sub-section (1) shall require the sccured creditor to lile, at its own
expense. a modification stalement or termination statement, as applicable, within fiftcen days from
the datc of receiving such demand.

(3) [t the secured creditor fails to file a modification statement or termination statement.
as applicable. within fittcen days of receiving the demand under sub-section ( 1), the entity or person
making the demand may, by filing an application in writing, request the registrar to file such
modification statement or ternmination slatement, as applicable. along with a copy of the written
demand and response, if any, from the secured creditor.

(4) On recetpt of an application under sub-section (3), the registrar shall cause a written
notice to be sent to the secured creditor calling upon him to show cause, within a time not exceeding
twenty days from the date of recciving such notice, as to why the modification statement or
termination statement, as applicable, should not be filed.

(5) The registrar shall, if no cause is shown, file the modification statement or
termination statement, as applicable, in the register.

(6) Where cause is shown, the registrar shall inform the cntity or person making the
demand under sub-section (3) in writing that the moditication statement or termination statement, as
applicable, cannot be filed for reasons stated therein.

32, Removal of a registered financing statement. — (1) A registered {inancing
statement and any modification statements in relation thercto shall be removed trom the register
after thirty days from the date on which a termination statement has been filed in the register in
respeet of such registered financing statement pursuant to section 26 or section 3 1.

(2) Upon removal from the register, the registered financing statement and any
modification statements in relation thereto shall not be publicly searchable.

(3) Notwithstanding removal from the register, the Registry shall retain records of a
registered financing statement and any modification statement and termination statement in respect
thereof lor a period of ten years from the date on which the termination statement was filed pursuant
to section 26 or section 31.

33. Right to search the register. — (1) Any person shall be entitled to search the
register and obtain reports therefrom on payment of a prescribed fec.

(2) The register may be searched by reference 1o the following criteria, namely:-
(a) namec of the entity;
(b) where the entity is a natural person, the National Identity Card Number or

National Identity Card for Overseas Pakistanis number, or in case of a
foreign national, the passport number;

(c) unique rcgistration number;
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(d) the vehicle registration number; or
(e) any other criteria prescribed by regulations.

(3} On a search of the register, a search report shall be issued in such form as may be
prescribed by rules and shall set forth all registered financing statements and modification
stalements in relation thereto in the register relating to the search criterion used:

Provided that where the search does not produce any results, the search report shall state
and confirm that there are no registered financing statements relating to the search criterion used.

(4) A search report issued under sub-section (3) shall be conclusive evidence of the
registered financing statements and modification statements in relation thereto to which the

scarch relates including —

(a) unique registration number or registration number. as applicable. date and
lime on which the financing statements and modification statements In
relation thereto were registered; and

(b) order of the registered financing statements and modification statements
in relation thereof set out in the search report.

34. Outsourcing. — The Federal Government may issue a licence to any tocal or
foreign entity for operating and maintaining the register or for performing any of the functions of
the Registry in respect of the register.

PartV
Priority of Security Interests
Chapter I

General Priority Rules

35. Priority of security interests in the same collateral where there is no other
way of determining priority, — Unless otherwise provided in this Part V, the following rules
shall apply, to determine priority of security interests over the same coltateral, namely:-

(a) between security interests that have not been perfected, the first in time to
create the security interest shall prevail;

(b) a perfected security interest has priority over a security interest that has
not been perfected; and

(c) between perfected security interests, the first in time to perlect the security
interest in accordance with section 14 shall prevail.




Explanations. —

(1) Between security interests that have been perfected by registration as
provided under this Act, priority will be determined by the order of
registration.

(i1) Between securily interests that have been perfected by possession or

control, priority will be determined by the order of possession or control.

(i) Between a security interest that has been perfected by repistration as
provided under this Act and a security interest that is pertected otherwise
than by registration, priority will be determined by the order of registration
or perfection otherwise than by registration, whichever occurs first

36. Priority of security interest in proceeds. — A securlity interest in proceeds shall
have the same priority as the security interest in the collateral.

37. Priority extending to futurc finance. — Where a security interest extends to
future finance, the sccurity interest shall have the same priority in respect of existing and future
finance.

38. Priority of security interest in after-acquired property. — The priority of a

security interest that is perfected by registration as provided under this Act shall extend to al] the
collateral stated in the registered financing statement or Form 10. as applicable. regardless of
whether it ts present or after-acquired property.

39. Extent of priority. — (1) The priority of a sceurity interest that is perfected by
registration as provided under this Act is limited to the maximum amount secured by the security
intcrest as stated in the registered financing statement or Form 10, as applicable.

(2) Where the maximum amount secured by the sccurity interest as stated in the
registered financing statement or Form 10, as applicable, is increased by way of a registered
modification statement or Form 16, the priority of the security interest in respect of such increase
shall be from the date the modification statement or Form 16. as applicable, was registered.

(3) Where a modification statement or Form 16, as applicable, has been registered in
respect of an addition of collateral, other than by way of proceeds, the priority of the security
interest in respect of such additional collateral shall be from the date the modification statement
or Form 16, as applicable, was registered.

40. Subordination. — An agrecment may be cntered into between secured creditors
of a customer or between a secured creditor and a customer pursuant to which onc secured
creditor subordinates his security interest to the security interest of another secured creditor.

41. Right of secured creditor to follow the collateral. - (I} Unless otherwisc
provided in Chapter III of this Part V of this Act, if a customer transfers, leases or licenses

collateral that 1s, at the time of transfer, lease or licence, subject to a perfected sccurity intercst,
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the transferce, lessce or licensee shall acquire the collateral subject to such perfected security
interest.

(2) A secured creditor’s right to follow the collateral under sub-section (1} shall be
without prejudice and in addition to the secured creditor’s right to the proceeds of the collateral.
where applicable.

Chapter 11
Special Priority Rules

42. Priority of security interest based on retention of title arrangement. - (1) A
sccurity interest based on retention of title arrangement and perfected by registration as provided
under this Act within ten days of the date of the security agreement shall have priority over all
other competing security interests in the same collateral irrespective of the time of perfection ol
such competing security interests.

(2) Sub-section (1) shall be applicable only where the collateral ts a motor vehicle or
such other movable property as may be notified by the Federal Government for the purposes of

this scction,
Hlustration

Sccured Creditor A has a hypothecation on all present an after-acquired movable
property of Customer B (an entity) that was perfected by regisiration i the
register on 1™ December,

Customer BB leases a car trom Secured Creditor C pursuant to a finance lease
agreement on 1% February. The ownership of the car is registered in the name of
the Secured Creditor C. Secured Creditor C also perfects its security interest in the
car by registration in the register on 4" February.

Secured Creditor C will have priority over Secured Creditor A.

43, Priority between secured creditor and bailec providing services in respect nf
the collateral. — A secured creditor shall have priority over a bailec having a lien in respect of
the collateral under section 170 of the Contract Act, 1872 (IX of 1872), provided the seeurity
interest was perfected before the bailment was created.

44. Priority between secured creditor and unpaid seller. — An unpaid seller
having a lien in respect of the collateral under the Sale of Goods Act. 1930 (111 of 1030) shall

have priority over a secured creditor.

45.  Priority between secured creditor and a bank having a bankers’ lien. - - A
bank having a bankers’ len under section 171 of the Contract Act, 1872 (1X of 1872} shall have
priority over a secured creditor unless such bank has in writing waived of its bankers’ tien.




46. Priority of security interest in a right to payment of funds credited in a
deposit account. — (1) A security interest in a right to payment of funds credited in a deposit
account that is perfected by control has priority as against a security interest in a right to payment
ol lunds credited in a deposit account that is perfected other than by control pursuant to sub-
section (3) of section 14.

(2) A depository bank’s right of set-off against the customer’s obligations shall have
priority over a security interest in the right to payment of funds credited in a deposit account
unless the depository bank has, in terms of the control agreement, waived of its right of set-oft.

(3) Sub-section (2) shall not in any way affect the depository bank’s right of set-off
under the insolvency laws.

Hlustrations

{a) Secured Creditor A has a security intcrest in a right to pavment of funds
credited in a deposit account of Customer B (a company) thal was
pertected by control on the 25th December.

Secured Creditor C has a hypothecation on all the present and after-
acquired movable property (including funds credited in deposit accounts)
ot Customer B that was perfected by registration on the 1™ December.,

Secured Creditor A shall have priority over Sceured Creditor €.

(b) Sccured Creditor A has a security interest in a right to payment of funds
credited in a deposit account of Customer B (an entity) that was perfected
by control on the 25" December.

Secured Creditor C has a floating charge on Customer B's present and
after-acquired inventory that was perfected by registration on the 1
December. Secured Creditor C’s floating charge shall extend to the
proceeds, i.e. sale proceeds of inventory that are credited in a deposit

account over which Secured Creditor C' has ne control.
Secured Creditor A shall have priority over Secured Creditor C.

47. Priority of security interest in collateral covered by title document. -—— A
seeurity interest in collateral covered by title document that is perfected by possession has
priority as against a security interest in collateral covered by title document that is perfected
other than by posscssion pursuant to sub-section (3) of section 14.

Illustration

Secured Creditor A has a security interest in collateral covered by a title document of
Customer B (an entity) that was pertected by possession on the 25" Dccember.




Secured Creditor C has a hypothecation on all the present and after-acquired movable
property (including goods-in-transit covercd by title documents) of Customer B that
was perfected by registration on the 1™ December.

Secured Creditor A shall have priority over Secured Creditor C.

48. Priority between a perfected floating charge and fixed charge over the same
collateral. — (1) Subject to sub-section (2), a fixed charge perfected after an earlicr perfected
floating charge over the same collateral shall have priority so long as such floating charge has
not crystallized into a fixed charge.

(2) An earlier perfected floating charge shall have priority over a subsequently
perfected fixed charge over the same collateral, where —

(a) the security agreement creating such floating charge contains a provision
prohibiting the creation of any further security interest over the samc
collateral; and

(b) the sccured creditor taking a subsequent fixed charge over the same
collateral has notice of the provision in ¢clause (a).

3 If the restriction under clause (a) of sub-section (2) is stated in the registered
financing statement or Form 10, as applicable, the secured creditor taking a subsequent fixed
charge over the same collateral shall be deemed to have notice of such provision.

49. Priority of sccurity interest in a negotiable instrument. - (1) A securtty
interest in a negotiable instrument that is perfected by possession has priority as against a
sceurity interest in a negotiable instrument that is perfected other than by possession pursuant (o
sub-section (3) of section 14.

(2) A security interest in a negotiable instrument is subordinate to the rights of a
holder in due course as defined in section 9 of the Negotiable Instruments Act, 1881 (XXVIof
1881).

Hlustrations

(a) Secured Creditor A has a security interest in a negotiable instrument
issued in favour of Customer B (an entity) that was perfected by

th

possession on the 257 December.

Secured Creditor C has a hypothecation on all the prescut and ufter-
acquired movable property (including right to payment under ncgotiable
instruments) of Customer B that was perfected by registration on the 1

December.

Secured Creditor A shall have priority over Secured Creditor €.




(b) Secured Creditor A has a securily intercst in a negotiable instrument of
Customer B (a company) that was perfected by possession on the 25"
December.

Secured Creditor C has a floating charge on Customer B’s present and
after-acquircd inventory that was perfected by registration on the 1™
December. Sccured Creditor C’s floating charge extends to procceds. i.e.
sale proceeds of inventory that may be in the form of a negotiable
instrument of which the Secured Creditor C will have no possession.

Secured Creditor A shall have priority over Secured Creditor C.

Chapter 111
Taking free of security interest

50. Purchaser taking free of security interest. — (1) A purchaser for value will
acquire collateral (other than a negotiable instrument or collateral covered by title decument)
free of any security interest, where the customer—

(a) sells the collateral in ordinary course of business, provided that the
customer shall not conduct a bulk sale of collateral without the prior
written consent of the secured creditor.

Explanation: Unless otherwise provided in the security agreement, a bulk
sale shall mean any transter of all or major part of the collateral of a customer or
of the collateral held at a particular place of business of a customer: or

(b) is authorized in writing by the secured creditor to sell the collateral free of
the security interest.

(2) A purchaser for value shall not acquire collateral free of security inlercst under
clause (a) of sub-section (1) if, at the time of the acquisition, the purchaser has actual knowledge
that the sale of the collateral is prohibited under the security agreement.

51. Rights of a lessee and licensee. — (1) The rights of a lessce and lcensce in the
collateral are not altected by a security interest where the customer —-

(a) leascs or licenses the collateral in ordinary coursc of its business: or
(b) is authorized in writing by the secured creditor to lease or license the
collateral.

(2) Clause (a) of sub-section (1) shall not apply if, at the time of the conclusion of the
lease or licence agrecment, the lessee or licensee has actual knowledge that the lease or licence
of the collateral is prohibited under the security agreement.




52. Fransferce of funds held in a deposit account taking free of security
interest.— Where the customer has initiated a transfer ol funds from a deposit aceount that is
subject ta a security interest, the transferec of the funds takes the funds free of any sccurity
interest unless the transferce had actual knowledge that the funds transfer is prohibited under the
sccurity agreement.

Part V1
Assignment of Receivables

53, Assignment of receivables by way of security and absolute. — (1) An assignor
may for value assign its rights, title, interests and benefits i receivables to an assignee in

writing.

{2) An assignment of receivables may be absalute or by way of sceurity for the
perfarmance of the customer’s obligations.

(3} Upon an assignment of reccivables under sub-section (1), - -
{a) the richts and remedies of the assignor. whether by damages or otherwise.
= = o fand

shall vest in the assignee; and

(b) the assignee may sue or institute proceedings m respect af the assignment
ol receivables in his own name without abtaining the assignor s consent 1o
such suit or proceedings and without making him a party thercto.

{4) Notwithstanding sectian 3 of the Transfer ol Property Act. 1882 (1V of 1882y un
assigiiment of receivables may be of future receivables and such future receivables shall vest in
the assignee on the acquisition af the receivables by the assignor.

Explanation.- Future receivables are receivables that are gencrated as a result of a
contract that is coneluded after the conclusion of the agreement assigning the receivables.

(3) If the receivables 1o be assigned are sccured by movable property. then, unless
otherwise agreed between the assignor and assignec. such sceurity shall stand automatically

tanslerred to and vest in the assignee upon assignment.
(6) The rights of an assignee in respect of the assigned receivables are subject to -

(a) all defences and right to set-off arising from the original contract between
the account debtor and the assignor that the account debtor could have
asserted against the assignor:

Provided that the assignee shall, unless otherwise agreed with the assignar.
be entitled to recover from the assignor, any loss suffered by it as a result ot the
account debtor exercising any such defences and right to sct-oft; and
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(b} any rights to set-off that the account debtor could have asserted against the
assignor in respect of claims against the assignor accruing before the
account debtor received notice in writing of the assignment.

(7) Sub-section (6) shall not apply if the account debtor has agreed in writing with the
assignor that it shall not assert any defences or right to set-off.

RER Assignment of reccivables by way of security. -— (1) The provisions of Part 11,
ML V.VIL VI and 1X of this Act shall apply mutatis murandis to an assignment of receivables
by way of security.

(2) An account debtor shall be bound by the terms and conditions of the assignment
of receivables by way of security, provided the account debtor has received notice in writing of
such assignment in terms of sub-section (3) or has consented to the assignment of receivables in
writing,

(3) T'he notice to be given under sub-section (2) to the account debtor may be given
by the assignor or assignee and shall at the minimum —

(a) state name and address of the assignor;
(b) state name and address of the assignee; and
(c) 1dentify the receivables assigned.

(4) Unless otherwise provided in the security agreemcnt, il the receivables assigned
by way of security arc received by the assignor or recovered by the assignee, it shall be applied
in the following order:

(@) in or towards payment of the cost of such recovery;

(b) in or towards the satisfaction of the amount of the security interest; and

(c) the residual, if any, to the assignor or any other person entitled to receive
the same.

55. Absolute assignment of receivables. — (1) An account debtor shall be bound by
an absolute assignmient and have a duty to make pavment to the assignee where the account
debtor has received notice in writing of such assignment in terms of sub-section 0 or has
consented to the assigniment of receivables in writing.

(2) The notice to be given under sub-section (1} to the account debtor may be given
by the assignor or assignec and shall at the minimum —

(a) state name and address of the assignor;
(b) state name and address of the assignee;
(c) identity the receivables assigned; and




(d) require the account debtor to pay the assignee in accordance with payment
instructions stated therein.

(3) If an account debtor has not been given notice. under sub-section (1). ol the
absolute assignment of reccivables, he shall be entitled to make payments to the assignor in
respect of the assigned receivables in accordance with the original contract between the account
debtor and the assignor and such payment shall fully discharge the account debtor:

Provided that payment made to the assignor in respect of such recetvables shall be held m
trust for the benefit of the assignec and the assignor shall forthwith make payment of such
amount to the assignee or its agent duly authorised in this behalf, unless otherwise agreed

between the assignor and assignee.

4 Nothing in this Act shall prejudice an assignee’s right to enforce an absolute
assignment of receivables without the intervention of the courts.

50. Applicability of the Transfer of Property Act, 1882 (IV of 1882). - Sccttons
130, 137, 132 and 134 of the Transter of Property Act, 1882 (IV of 1882) shall not apply to an

assignment of receivables under this Act.
Part V11
Enforcement of Security Interests

57. Modes of enforecement. — A secured creditor may, after an occurrence ol an
event of default, enforee a security interest in accordance with section 38 or 39.

58. Recovery suit. — (1) A secured creditor may enforce a securitly interest by {1ling

a recovery suit against the customer in the Banking Court.

(2) The provisions of the Recovery Ordinance shall apply muiatis mutandis tor the
purposes of filing a recovery suit against the customer.

Fxplanation.- The provisions of the Recovery Ordinance relating to the enforcement ol a
mortgage over immovable property shall not be applicable.

59. Other cnforcement modes. — (1) A secured creditor may enforce the following
security interests without the intervention of the courts:

(a) a pledge;

{b) an assignment of receivables by way of security:

() a security interest in a negotiable instrument that s perfected by
possession:

(d) a security interest in a right to payment of funds credited in a depost

account that is perfected by control;




(e) a security interest in a motor vehicle based on retention of title
arrangement; and

(H a security interest in a title document that is perfected by possession.

(2) At any time after a secured creditor decides to enforce a pledge after an
occurrence of an event of default, the secured creditor may give a written notice of demand 1o the
customer in writing and require the customer to satisfy his obligation within fourtcen days from
the date of receipt of the notice. The notice shall give details of the amount payable by the
customer and specity the collateral that may be enforced in the event of the customer failing 1o
satisty his obligation:

Provided that the secured creditor may dispense with such notice if — (a) in the
reasonable opinion of the secured creditor, the collateral is in danger of being wasted.
misappropriated or is perishable; or (b) the amount of finance cxceeds ten million rupecs and the
security agreement provides for such dispensation.

(3) The right to enforce an assignment of receivables by way of securily and a
securily interest in a negotiable instrument in terms of this section includes the right to enforce
any sceurity over movable property or a mortgage of immovable property by depostit ol title
deeds as provided in sub-section (1) of section 58 of the Transfer of Property Act. 1882 (IV of
| 882) that secures the pavment of the receivables or the negotiable instrument.

(4 In case of a security interest in a right to payment of funds credited in a deposit
account, the secured creditor shall —

(a) where such secured creditor is the depository bank. be entitled to
appropriate and set-off the funds credited in the deposit account against
the customer’s obligation; or

(b) where such secured creditor is not the depository bank, be cntitled to
instruct the depository bank to pay the funds credited in the deposit
account to or for the benefit of the sccured creditor in terms of the control
agreement.

(5) Nothing in this Act shall prejudice a secured creditor’s right to enforce a security
interest without the intervention of the courts under any other law for the time being in force.

60). Enforcement where collateral is in the nature of property attached to
immovable property. — (1) I the collateral is in the naturc ol property attached to immovable
property, the sccured creditor may, upon enforcement of the security interest in accordance with
the provisions of this Part, remove such property and shall reimburse the mortgagee or owner of
the immovable property to which such property is attached for the cost of repair of any damage
to the immovable property resulting from the removal:
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Provided that the secured creditor shall not be required to reimburse the mortgagee or
owner of the immovable property for any reduction in value of the immovable property resulting
[rom the removal of the property attached to immovable property.

(2) The secured creditor shall be entitled to recover from the customer any expcenses
incurred by him for the purposes of removing the property attached to immovablc property.

o1. Fresh election of directors on request of the secured creditor.
Notwithstanding anything contained in the Companies Ordinance, 1984 (XLVII of 1984}, wherc
a secured creditor acquires twenty percent or more of the voting securitics of a company in his
own namie upon enforcement of a pledge of securities, he may requirc the company to hold a
fresh election of directors in accordance with the procedurc laid down in scction 178 of the
Companies Ordinance, 1984 (XLVII of 1984) within sixty days of the securcd creditor
requesting the same.

Part VI

Rights and Obligations of Secured Creditor and Customer

62. Duties of customer in case of a non-possessory security interest. — (1) A
customer shall exercise as much care in the custody, preservation, operation, maintenance, use or
other enjoyment or exploitation of collateral in the customer’s possession as a man ot ordimary
prudence would as if the collateral had been free of any security interest and shall not take any
action, directly or indirectly, that may waste, misappropriate or otherwise prejudice the value of
the collateral.

(2) A customer shall be liable to the secured creditor for any loss or damage to the
collateral as a result of a breach of the obligations under sub-section (1).

(3) Subject to the terms of the security agreement, the secured creditor and its agents
shall have the right to inspect, value, insure, superintend, take samples and particulars ol the
collateral and to cheek any statements, accounts, reports and information pertaining to the

collateral.

63. Duties of secured ereditor in case of a pledge and sceurity interest in
collateral covered by a title document. — Sections 150, 151, 152, 153, 154, 155,156, 157. 175
and 175 of the Contract Act, 1872 (IX of 1872) shall apply nuuatis mutandis to a secured
creditor in the case of a pledge or a security interest in collateral covered by a title document.

64. Material information from secured ¢reditor. — (1) The customer may send a
written demand to the secured creditor to provide material information in respect of a security

interest.
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(2) A secured creditor shall, upon receiving a written demand under sub-section (1).
provide the material information to the customer within fourteen days of receiving the demand.

(3) A secured creditor may charge the customer a reasonable fee for responding to a
written demand under sub-section (1) provided that such tee shall not exceed the cost of
processing such demand.

(4) For the purposes of this section, material information shall mean —
(a) a copy of the security agreement and any amendments thereto;

(b) a statement in writing of the amount of the aggregate outstanding
obligation of the customer secured by the collateral as of the date specified
in the written demand under sub-section (1); and

(c) a statement in writing that approves or corrects an itemized list of what the
customer believes to be the collateral securing an obligation as of the date
specified in the written demand under sub-section (1) and duly
authenticated by the customer.

Part IX

Miscellaneous Provisions

65. Notice. — (1) A notice or demand required to be given pursuant to any provision
in Part 1V of this Act may be given to the secured creditor or entity, as applicable, through
courier or registered post with acknowledgement due at the address provided in the registered

[Tnancing statement.

(2) A notice or demand given in accordance with sub-section (1) shall be deemed to
have been given and received —

(a) on the day of actual delivery, where the notiee is sent by a courier: or

(b) four days after the notice has been posted, where the notice 1s sent by
registered post with acknowledgement due.

(3) The registrar may prescribe by regutations additional modes of providing a notice
or demand to the secured creditor or entity, as applicable, pursuant to any provision in Part 1V of
this Act and matters ancillary thereto.

66. Provisions of insolvency laws not affected. — (1) If a customer hecomcs
insolvent, the same rules shall prevail and be observed with regard to the priority of debts upon
the distribution ol the insolvent customer’s estate, the respective rights of the sccured and
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unsecured ereditors and to debts provable as are in force for the time being under the applicable

insolvency laws:

Provided that a secured creditor shall have the right to stand outside msolveney
proceedings and enforce his sceurity interest for the repayment of finance and such right shalt.
save as is provided in sub-section (2), not be subject to any prefercntial claim, whether arising
belore or after the creation of the security interest, by any person or authority.

(2} Preferential claimns by any person or authority shall have priority over the claim of
a sceured creditor having a floating charge. so far as the assets of the customer available for
payvment of unsceured creditors are insufficient to meet such preferential claims.

Ixplanation. — Tor the purposes of sub-section (2), a fixed charge created upon

crystallization of a floating charge shall be treated as a floating charge.

67. Protection of action taken in good faith. — No suit. claim or other legal
proceedings shall lic against the Registry or the registrar, deputy registrar or oflicers. staft and
other employces of the Registry in respect of anything which is done or omitted to be donc in
cood faith under this Act or any rules and regulations made thereunder.

68. The provisions of this Act to override other laws. -— (1) The provisions of this
Act shall be in addition to, and not, save as expressly provided in this Act, in derogation of any
other law for the time being in force.

{(2) in the event of any inconsistency or conflict between the provisions of this Act
and any other law for the time being in force including but not limited to the Companics
Ordinance. 1984 (XLVIL of 1984), Recovery Ordinance, Contract Act 1872 (IX ol 1872).
Lransfer of Property Act, 1882 (IV of 1832), Specific Reliel Act. 1877 (1 of 1877). Sale of

Goods Act. 1930 (111 oi 1930). and General Clauses Act, 1897 (X of 1897}, the provisions of this
Act shall prevail.

69. Power to remove difficulties. — It any difficulty arises in giving effect to the
provisions of this Act, the Federal Government may, by order published in the official Gazette.
make such provisions, not inconsistent with the provisions of this Act. as may appear 10 be
necessary for removing such difficulty.

70. Power to make rules. — (1) The Federal Governinent may., by notification in the
otficial Gazette, make rules, not inconsistent with the provisions of this Act. for carrying out the

purposes of this Act.

(2) In particular. and without prejudice to the generality of the power n sub-section
(1). the Federal Government may make rules in respect of the following matters. namely:-

(a) the forms of the statements to be used for the registration of” security
interests under Part [V of this Act, instructions for filling in such

statemnents and ancillary matters in respect thereol’




(b) description of collateral to be included in the security agrecment under

clause (¢) of sub-section (2) of section 6;

(c) the terms and conditions of the appointment and service of the registrar,

deputy registrars, officers, staff and other employees of the Registry; and

(d) any other matter which has to be, or may be, prescribed by rules.

71. Public Servants. — (1) The registrar, deputy registrars, officers. employees of
the Registry and other persons authorized to perform or exercise any function or power under
this Act or rendering services to the Registry as consultant or adviser shall be deemed to be
public servants within the meaning of section 21 of the Pakistan Penal Code, 1860 (Act X1V of
1860).

(2) Save as othcrwise provided by this Act and only for the purposes so provided.
nothing herein contained shall be construed to mean that any person referred to in sub-scetion (1)
15 or shall be deemed 1o be in the service of Pakistan or is to be regarded or treated as a civil

servant.

72. Power to make regulations. — (1) The registrar may, by notification in the
official Gazette. make regulations, not inconsistent with the provisions of this Act and the rules

made thercunder. for carrying out the purposes of Part [V of this Act.

(2) [n particular, and without prejudice to the generality of the power in sub-section

(1). the registrar may make regulations in respect of the following matters, namely:-

(a) amount and mode of payment of fees payable for filing statements n the
register, searching the register and other services to be rendered by the
Registry under Part [V of this Act as are commensurate with the cost of

providing such services;

(b) form and manner in which applications to the rcgistrar under the
provisions of Part 1V are to be submitted and ancillary matters in respect

thereof;

() modes of providing a notice or demand to the secured creditor or entity. as
applicable, pursuant to any provision in Part IV and ancillary matters in

respect thereof]




(d) procedure and terms and conditions for the use of the electronic register

under sub-section (4) of section 21;

(e) procedure and tequirements for searching the register under section 33 and

ancillary matters in respect thereof: and

() any other matter relating {o registration of security intercsts under Part 1V

of this Act which has to be, or may be, prescribed by regulations.
73, Transitional provisions. — (1) For the purposes of this section, —

(a) ~prior security interest” means a security interest created or provided for
by a security agreement or other transaction entered into by an entity

before the commencement of this Act;

(b) “prior law” means any law, whether statutory. equitable or common law.

that was in force before the commencement of this Act:

(¢) “transitional period” means the period of six months after the notification
of establishment of the Registry is published by the Federal Government

in terms of sub-section (1) of section 19.

(2) Secured creditors may perfect prior security interests in accordance with this Act

during the transitional period.

(3) Upon perfection under sub-section (2), a prior security interest shall retatn priority
from the date it was perfected under prior law and shall have priority over a sccurity nterest

crcated and perfected after the commencement of this Act.

(4) If a prior security interest is perfected after the transitional pertod. such prior
security interest shall be decmed to have priority from the date of actual perfection tn the event
of a conflict with a security interest created and perfected after the commencement of this Act or

a prior security interest perfected during the transitional period.

(5) Nothing in this Act shall prejudice a sccurity interest created and perfeeted by a
company before the commencement of this Act and such security interest shatl continue 10 he

voverned by prior law.




STATEMENT OF OBJECTS AND REASONS

Taking security interests over movable property is considered risky under the current
leeal framework inasmuch as: (a) it does not adequately provide for the creation of security
interests over movable property to secure the obligations owed by a customer to a financial
institution: (b) it provides a restrictive and ambiguous definition of movable property: and (c) it
does not provide for the registration of security interests over movable property. where the

borrower is not a company. Consequently, access to credit 1s constrained for borrowers.

2. Accordingly, with a view to promote the conduct of banking business and to incrcase
access to credit. in particular for small and medium enterprises, micro-businesses and agri-
borrowers. it is proposed to enact the Financial Institutions (Secured Transactions) Act. 2016 that
provides for a legal regime for the creation, registration, priority and enforcement of sccurity

interests over movable property, and in particutar:

(&) clarifies and expands the meaning and scope of movabje property:
(b) provides general principles in relation to creation and perfection of security

interests over movable property;

{c) provides priority rules between competing security interests over movable
property;
(d) establishes a secured transactions registry and an electronic register for the

purposes of administering the Financial Institutions (Secured Transactions) Act.

2015 and matters related thereto;

() provides general principles in relation to an assignment of receivables:

(1 provides the modes of enforcement for sccurily interests over movable property:
and

(2) provides general principles in relation to the rights of secured creditors under the

insolvency laws.

J

3. This Bill is designed to achieve the aforesaid purpose.

SENATOR MOHAMMAD ISHAQ DAR
Minister for Finance, Revenue, Economic
Affairs, Statistics and Privatization
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