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Rulings of The Chair Privilege Motion

1.

Privilege Motion: The question raised was that important portions of a member’s
speech were not telecast on the PTV programme covering the proceedings of the Senate:
It was alleged that the speech had been tempered with by the PTV: The allegation was
denied: It was contended that the PTV was not in a position to give adequate coverage
to everything said in the House but due coverage was given: The motion was ruled out
on the ground that non-coverage or inadequate coverage does not give rise to the breach
of privilege of either the House or of an individual member: Senate has no control on
mass media ;The Senate has no executive authority to direct anybody to do anything in
any particular manner.
Ruling

On 2nd February, 1986 Nawabzada Jehangir Shah sought leave to raise a question
of breach of privilege on the ground that the PTV in its programme telecast on 30th
January, 1986 relating to the proceedings of the Senate dated 29th January, 1986
omitted two important points, worthy of public attention, which were raised by him
in his speech. This according to him has breached his parliamentary privilege.
Opposing the motion, the Minister for Information contended that the proceedings
of the 29th January were telecast on 30th January and if any breach of the Member’s
privilege had occurred he ought to have raised the question (at the earliest opportunity)
on 31st January. In regard to the alleged tampering of the speech of the member he
submitted that due to lack of time PTV was unable to give adequate coverage to
everything taking place in the House. All speeches made in the House could not be
covered in full. He also read out the portion of the proceedings telecast in the PTV
programme on the 30th January. He contended that as the speech of the member was
not tempered with in any manner whatsoever, no breach of any privilege occurred. The
member’s only objection, however, was that an important portion of his speech from
his point of view was not telecast on T.V.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that noncoverage or inadequate coverage on mass media does not give rise to the breach of
privilege either of the House or of an individual member. The Senate has no control
over the media regardless of whether they are under the Government control or not.
He further observed:
“We can act under the law and not otherwise. The Senate has no executive
authority to direct anybody to do this or not to do that”.
Senate Debate,
2nd February, 1986,
p. 360—363.
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2.

Privilege Motion: Question raised was that even after the lapse of thirteen days while
other adjournment motions were taken up and dis¬posed of, the adjournment motion of
the member did not come up for consideration in the House: On enquiry it was revealed
that the Secre¬tariat had acted, according to the member, contrary to Rules in failing
to give notice of the motion to the Minister concerned: Adjournment motions, it was
ruled, were taken up in the order of their receipt: The adjournment motion in question
up for consideration after six or seven other motions given by the mover in bulk were
disposed of: No breach of privilege, therefore, occurred: On the contrary, it was ruled,
that the notice was an abuse of the right to raise a question of privilege.
Ruling

On 3rd February, 1986 Senator Maulana Samiul Haq sought leave to raise a question of
breach of privilege on the ground that he had given notice of an adjournment motion
to discuss the question of desecration of Masjid-i- Aqsa on 21st January, 1986. The
number of his adjournment motion, he said, was 27, Thirteen days had passed since
then and while other motions were discussed during this period his motion did not
come up for consideration. On enquiry from the Senate Secretariat he learnt, according
to him, that as the motion could not be brought to the notice of the Minister concerned
it was not possible to take it up in the House. The member contended that under the
Rules of Procedure it was necessary for the Secretariat to give immediate notice of the
motion to the Minister concerned and as the Secretariat had acted in violation of the
rules his privilege as a member was breached.
Opposing the motion Mr. Iqbal Ahmed Khan, the Justice Minister contended that the
motion was not in order. In the history of Parliament, no privilege motion has ever
been moved against the Secretariat of the House. If the notice of the motion had not
been given to the Minister concerned the proper course for the mover was to bring that
fact to the notice of the Chairman in Chamber and get the necessary action taken. Such
a matter, he contended, could not be discussed in the House through any motion. The
motion, therefore, was not only contrary to the rules but also against Parliamentary
Practice and Procedure.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, explained that
the mover had in one day i.e. on 21st January, 1986, given notices of seven or six
adjournment motions in bulk, without indicating in which order they should be taken
up. Adjournment motions are taken up in the order of their receipt (as entered in the
notice register). The first motion of the mover was taken up on 22nd January when the
Session commenced. On 23rd January the only Business transacted was the election
of the Deputy Chairman, 24th and 25th of January were closed holidays. On 27th
January, another motion of the mover regarding trade relation with India was taken
up and disposed of. There was no sitting on 28th January. On 29th January, another
motion of the mover regarding prices of sugar was discussed. On 30th January, the
mover was not present in the House but a motion jointly moved by him with four other
Senators was taken up and discussed. On 31st January and 1st February there was no
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sitting. On 2nd February, yet another motion of the mover regarding demolition of a
mosque in Singapore was taken up. These motions of the mover were taken up in the
order of their receipt and the serial number assigned to each. The motion regarding
the Singapore Mosque was assigned No. 25 and was taken up first. Thereafter, there
was a motion at Serial No, 26 regarding a Variety Show at Hyderabad. The motion in
question which is the subject matter of the privilege motion appears at Serial No. 27
and was to come up according to its serial number after the motions entered earlier
had been disposed of.
In the circumstances, there was no basis whatever for the privilege motion in question.
Not only was it not in order but the notice of such a motion was in fact an abuse of the
right to move a privilege motion. On the mover explaining that he had raised the point,
because the notice of his motion was not given to the Minister, the Chairman observed
that it was the function of the Secretariat to give the notice and the point could have
been taken up with him in his Chamber. It could not be debated (and should not have
been raised) in the House and it by no means constituted a breach of privilege of the
Member.
Senate Debate,
3rd February, 1986,
p. 440—443.
3.

Privilege Motion: Seeking leave to raise a question of breach of privilege arising out of
the absence of the Minister for Religious Affairs and Minorities Affairs from the House
during discussion on the report of the Council of Islamic Ideology: It was contended
that the absence of the Minister concerned was derogatory to the dignity of the House
and amounted to breach of its privilege: Minister concerned opposed the motion on the
grounds that the question was neither specific nor raised at the earliest opportunity:
The Chairman ruled the motion out of order on the ground that the absence of one
Minister though deemed to be intended discourtesy did not constitute a breach of the
privilege of the House or the members as Ministers worked on the principle of collective
responsibility to parliament: The Chairman observed that while it was certainly
desirable and also expected that Minister particularly those who were concerned with
the business of the day before the House be present during its proceedings there was
no rule which made it obligatory for the Ministers to be present: Similarly neither in
die constitution nor in the rules for the conduct of business of the House, there was
any provision which gave the presiding officer power to enforce the presence of any
particular Minister in the House: The Chairman, further observed that while Ministers
were expected to be present in the House or at least to inform the House why they were
not in a position to attend a particular sitting, the absence of a Minister did not amount
to constituting a breach of privilege of the House or its members.
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Ruling
On 12th February, 1986, Prof. Khurshid Ahmed, Maulana Kausar Niazi, Qazi Hussain
Ahmed and Mir Nabi Bakhsh Zehri co-movers sought leave to discuss a matter
regarding the absence from the House of the Minister for Religious Affairs and
Minorities Affairs during discussion on the report of the Council of Islamic Ideology.
Explaining the motion Maulana Kausar Niazi stated that in all democratic Parliaments
of the world it was an established practice that when an issue was raised in Parliament,
the concerned Minister remained present during the debate. “He takes notes of the
points raised during the discussion, replies to the points where necessary, and when
he finds that Government could benefit by the points made re-formulates or changes
Government policy on that basis”. His observation however was that on many such
occasions, the Ministers remained absent from the House. Referring to the specific
instance he further stated that ever since the discussion on the Report of the Council of
Islamic Ideology even the officers of the Religious Ministry, except on a few occasions,
had been absent from the House. “In fact, the report concerns the Education, Finance
and Justice Divisions and as such Ministers Incharge of all these Divisions should have
been attending the House during discussion on the report. This situation according to
the Member has caused a breach of privilege of the House.
Opposing the motion, the Justice Minister explained that it was a gross mis-statement
of facts that he had been assigned with the other (absent) Ministers, although
he remained present in the House throughout and never once absented himself,
particularly during discussion on the report of the Council of Islamic Ideology. This
fact, he urged, must be taken notice of when considering the motion.
Prof. Khurshid Ahmed made a lengthy statement explaining the concept, scope and
implication of ‘privilege’. He cited several instances of Indian and British Parliaments
to press home the point that Members of the Parliament and Ministers are under
obligation to attend proceedings and actually participate in the business of the House,
because without the active participation, of Minister and members, individually and
collectively, the business of the House cannot be conducted properly and efficiently.
Their absence from the House intentionally or otherwise is in a sense therefore
derogatory to the prestige of the House and may even constitute a breach of its privilege.
After hearing the Minister and while ruling out the motion the Chairman, Mr. Ghulam
Ishaq Khan, observed: “While it is certainly desirable and also expected that Ministers
particularly those who are concerned with the business of the day before the House,
be present during its proceedings, we have no rule which makes it obligatory for
the Ministers to be present. That is the first point to be noted. Similarly, neither in
Constitution nor in the rules for the conduct of business in the House, is there any
provision which empowers the Presiding Officer (and this is another point to be
noted) to enforce the presence of any particular Minister in the House, and this is not
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something which is peculiar to the Senate of Pakistan but is the universal position
obtaining in all Parliaments. Yet another point in this connection worth remembering
is that under the Constitution the Cabinet is collectively responsible to Parliament
and as is provided in the Rules of Procedure and Conduct of Business in the House, any
one Minister or Minister of State can stand for answering question or participate in a
debate on behalf of any of his colleagues. Now, in this sense and purely from the technical
point of view of rules, Government can be deemed to be adequately represented in the
House even if only one Minister is present and as I said earlier almost invariably more
than one Minister has been present. In these circumstances, and this is my conclusion,
when we have no rule which provides that Ministers must be present in the House
throughout a sitting, when the Presiding Officer has no power to enforce the presence
of Ministers, when all of them are not even members of this House, and when the
Cabinet and individual Ministers work on the principle of collective responsibility,
the absence of a Minister during a debate may amount to ‘un-intended’ discourtesy
— in the same sense as the absence of honourable members at crucial times during a
debate which results in lack of quorum and therefore interruption of the debate, can be
deemed to be similar discourtesy to those members of the House who are present in the
House — but it is not a matter which in my opinion constitutes a question involving
the breach of privilege, either, of the House or of its members. The Minister has already
said and I agree with him that no indignity, insult or contempt was intended or has
been offered to the House. While for these reasons, I have to rule the motion out of
order I would like once again to reiterate what I said on an earlier occasion—that
Ministers are ordinarily expected to be present in the House and if for some reason
they cannot do so, to at least inform the House, as one or two Ministers have done even
today as to why they would not be able to attend a particular sitting”.
Senate Debate,
12th February, 1986,
p. 797—825.

4.

Privilege Motion: Seeking leave to raise question of breach of pri¬vilege arising
out of Government’s failure to include nine Senators in the Cabinet of Ministers in
contravention of the existing ‘constitutional provision: Minister concerned opposed the
motion on the ground that there was no constitutional violation of Article 92 (1): The
Chairman ruled the motion out of order on the ground that no breach of any provision
of the Constitution took place.
Ruling

On 12th February, 1986 Senator Mir Nabi Bakhsh Zehri sought leave to raise a question
of breach of privilege arising out of the failure of the Government to appoint nine
Senators as Federal or State Ministers in the 35 Member Federal Cabinet (recently
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announced) in violation according to him, of Article 92 (1) of the Constitution.
Opposing the motion Mr. Iqbal Ahmad Khan, Minister for Justice and Parliamentary
Affairs contended that there was no violation of Article 92 (1) of the Constitution.
According to the Minister it was not incumbent upon Government to include in the
Federal Cabinet Senators to the extent of l/4th of the total membership of the Cabinet.
On the contrary the Constitution imposed a restriction that the number of Ministers
from among the Senators should not exceed l/4th of the total number of the Ministers
in the Cabinet.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that the proviso
to Article 92 (1) of the Constitution requires that the number of Federal Ministers and
Ministers of State from among members of the Senate should not at any time, exceed
1/4th of the total number of Ministers in the Cabinet and not that they should not be
less than such number. As such no breach of any provision of the Constitution or of
privilege of the House had occurred.
Senate Debate,
12th February, 1986.
p. 828—831.
5.

Privilege Motion: Seeking to raise a question of breach of privilege arising out of a
procession of women protesting against Shariat Laws and the Ninth Constitution
Amendment Bill and raising slogans for their cancellation branding them as “Black
Laws” the movers contended that the same amounted to breach of privilege of the
House: Chairman ruled that every citizen had a right to express within the extent of
law and reason his opinion for or against any legislative proposal pending in the House
in the form of a Bill without which it was not possible to reach a correct conclusion as
to what law or laws should be made: Accordingly, the motion was ruled out.
Ruling

On 13th February, 1986, Senator Maulana Samiul Haq and Qazi Abdul Latif commoners
sought leave to discuss a question of breach of privilege arising out of the procession of
about 150 women, taken out at Lahore, to protest against the Shariat Laws and against
the passage of the Ninth Constitution Amendment Bill pending before the Senate.
Explaining the motion Maulana Samiul Haq stated that the women were raising
slogans against Shariat Laws branding them as Black Laws. They were also carrying
banners that these Black Laws be repealed. Some of them also raised slogans against
Ulemas and Members of the Parliament. The Member contended that the basis for the
establishment of this House was the commitment to introduce the Islamic way of life
in the country. The ideology of the country is Islam and the Ninth Amendment Bill if
passed by the Senate would establish the supremacy of Quran and Sunnah. This small
group of women had not only committed contempt of the entire Muslim population
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of the country including 98% of its women who had unflinching faith in Quran and
Sunnah, but had also, according to the mover, caused a breach of privilege of the
Parliament of the country. Qazi Abdul Latif also spoke in favour of the motion and
stated that there could be no more serious breach of privilege than to protest against
Islam and the introduction of Islamic jurisprudence in the country.
The Chairman, Mr. Ghulam Ishaq Khan, enquired from Qazi Abdul Latif as to what
specific privilege of the House had been breached by the women organizing the protest
rally which had been made the basis of the motion. What were the Black Laws and
how asking for their abrogation had, in the light of the rules of procedure and laws
of the country infringed the privilege of the House? Qazi Abdul Latif replied that his
privilege as a Muslim was breached and as the slogans were raised against the House
itself, therefore, the privilege of the House had also been infringed.
The Chairman invited the attention of the mover to Articles 19 and 20 of the Constitution
as to the right of every citizen to profess, practice and propagate his religion and to
freedom of speech and expression. The Chairman also observed that unless, there was
a law which imposed restriction on speeches or demonstration and there was a breach
of that law there would be no infringement of any law or privilege on the part of the
demonstrators. ‘The Constitutional position is quite clear in that behalf. If there is no
apparent infringement of any law or a Constitutional provision it needs to be explained
how the privilege of the House has been breached. While moving a privilege motion it
is necessary for the mover to identify what specific privilege which the House enjoyed
had been breached’.
Mr. Iqbal Ahmed Khan, the Minister for Justice stated that he would only add a few
submissions to what the Chairman had already observed. There was a provision in
the Rules that when any legislative proposal was under consideration the Bill could
be circulated for public opinion, the underlying object of which was to ascertain the
public opinion on the proposal. Therefore, if any group from the public expressed its
opinion on the Bill it had a right to do so. The ultimate decision however, was for the
House to take in what shape or form it passed the Bill. The Ninth Amendment Bill
was still under considera¬tion, and, it was therefore, pre-mature to say what its final
shape would be when it was passed. Meanwhile every person had a right under the
Consti¬tution to express his opinion.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that under
Rule 59 no case for breach of privilege had been made out “Each one of us (in our own
way) is trying his best to enforce Islamic Laws in the country but each one of us has
also the right, within the extent of law and reason, to express his opinion, without
which it would not be possible to reach a correct conclusion as to which Law or Laws
we should or should not make”.
Senate Debate,
13th February, 1986.
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6.

Privilege Motion: Seeking to raise a question of breach of privilege arising out of
the alleged non-implementation by Government of the assurance given in the House
to consider the release and sending abroad of Mr. Rasool Bakhsh Palejo, a political
detenue in Sind for medical treatment: Subject was a provincial matter and outside
the purview of the Federal Government: Non-implementation- of an assurance given
by a Minister is neither a breach of privilege nor a contempt of the House: A question
of privilege could arise only if a member or a Minister made a false or an incorrect
statement wilfully, deliberately and knowingly: Motion ruled out of order.
Ruling

On 5th March 1986, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of the alleged non¬-implementation by Government
of the assurance given in the House regarding consideration of release and sending
abroad for medical treatment of Mr. Rasool Bakhsh Palejo, a political detenue in Sind.
Opposing the motion, Mr. Mohammad Aslam Khan Khattak, Minister for Interior
stated that it was a purely Provincial matter and was, therefore, outside the purview
of the Federal Government.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, observed: “No question of breach of privilege is involved if an assurance given by a
Minister on the floor of the House is not implemented. It does not amount
to a breach of privilege nor does it amount to a contempt of the House,
for, the process of implementation is conditional on a number of factors.
In order to constitute a breach of privilege or contempt of the House, it
has to be proved that a statement was not only wrong or misleading but
it was made deliberately to mislead the House. A breach of privilege could
arise only if a Member or a Minister made a false or an incorrect statement
wilfully, deliberately and knowingly. The motion will, therefore, have to be
ruled out of order”.
Senate Debate,
5th March, 1986.
7.

14

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of a press statement of the Indian Prime Minister to the effect that he
would visit Pakistan on condition that Pakistan does not raise the Kashmir Issue at
international forums: Minister concerned opposing the motion stated that no condition
was attached to the proposed visit: The motion was, thereafter, not pressed: The
Chairman, however, observed that where facts alleged in a motion were not admitted by
the Government the member desirous to move the motion must adduce further evidence
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or other authentic information to support the motion: The Chairman also observed
that there was no reason to disbelieve the statement of our Foreign Minister as against
that of the Prime Minister of India as reported in the press.
Ruling
On 6th July, 1986, Senator Maulana Kausar Niazi sought leave to raise a question of
breach of privilege arising out of a press report that the Indian Prime Minister in a
statement at a press conference in Baroda (India) had stated that it would not be
possible for him to visit Pakistan until such time that the Government of Pakistan
desisted from raising the Kashmir issue at international forums. The member
explained that during discussion on Foreign policy in the Parliament and even before
that the Foreign Minister, while announcing during the briefing of members that the
Indian Prime Minister had agreed in their meeting in Delhi to visit Pakistan, had never
indicated that the visit was conditional on some such condition being satisfied. Even
in the last session of the Senate when the Member had moved an adjournment motion
on the same subject the Foreign Minister had given the House to believe that the Prime
Minister’s visit was not conditional and the statement of the India’s Foreign Minister
to the effect that the Prime Minister would not visit Pakistan until the Government of
Pakistan assured that the Kashmir issue would not be raised in international forums
was not correct. Now, according to the Press report the Indian Prime Minister himself
has reiterated the same condition and assuming that it was a correct report it amounted
to breach of privilege of the Parliament to have been kept in the dark all this time about
a condition on which the Prime Minister’s visit was contingent.
Opposing the motion Sahibzada Yaqub Khan, Minister for Foreign Affairs stated that
the President of Pakistan visited Delhi on 17th December, 1985 and discussed IndoPak relations with the Indian Prime Minister in a cordial atmosphere. A number of
decisions were arrived at between the Heads of the two countries. The Kashmir issue,
however, did not figure in that discussion. In agreeing in principle to visit Pakistan,
the Indian Prime Minister also did not attach any pre-condition to his visit and the
country has never been mis¬informed on that score. He assured the members that it
would be the constant endeavour of the Government to keep the parliament informed
of develop¬ments in this matter. After the statement of the Minister the Hon’ble
Senator did not press his motion.
The Chairman, Mr. Ghulam Ishaq Khan, however, observed that where facts are not
admitted by the Government a member desirous to move a motion must adduce further
evidence or other authentic information to support the motion. There was no reason to
disbelieve the statement of the Foreign Minister as against the statement of Mr. Rajiv
Gandhi the Indian Prime Minister as reported in the press.
Senate Debate,
6th July, 1986.
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8.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
based on the refusal of the authorities of Quetta Civil Hospital, Jail Ward, to permit the
Senator and his associates to enter the ward: Minister concerned denied the allegation
and referred to the procedure for visits as laid down in the Jail Manual: The Chairman
ruled the motion out of order on the ground that the Senator was not obstructed in the
discharge of his duty as Senator connected with or arising out of the business of the
House: In all other matters he enjoyed only those rights which were available to him as
an ordinary citizen under the Constitution and under law’.
Ruling

On 6th July 1986, Senator Abdur Rahim Mir Dad Khel sought leave to raise a question
of breach of privilege based on the refusal of the authorities in Quetta Civil Hospital,
Jail Ward, to permit him and his associates to see the labour prisoners lodged in that
ward.
Opposing the motion Mr. Iqbal Ahmed Khan Minister for Justice and Parliamentary
Affairs stated that it was incumbent upon the Senator and his associates to follow the
procedure for visits as laid down in the Jail Manual. According to the report received
from the Provincial Government of Baluchistan there was no formal request made
by the Hon’ble Senator in this regard. He, therefore, contended that no breach of any
privilege had occurred.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed that
a breach of privilege could legitimately arise only if the Senator was obstructed in the
discharge of his duty as a Senator connected wtih or arising out of the business of the
House. In all other matters he is to be treated at par with an ordinary citizen of the
country and as such enjoys only those rights which are available to an ordinary citizen
under the Constitution and under law.
Senate Debate,
6th July, 1986.
9.

16

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the appointment of the Acting Governor of N.W.F.P: Minister concerned
opposed the motion and referred to the provisions of Article 104 read with 101(5) of the
Constitution and stated that an Acting Governor could continue to perform duties and
functions of Governor until regular appointment was made for which no specific tenure
had been fixed under the Constitution: The Chairman ruled the motion out of order on
the ground that Senate was not an appropriate forum to go into the constitutionality
of the impugned appointment: He also ruled that if such constitutionality issue touched
upon the working of the Senate, the House would have full power to decide: But Senate
cannot sit in judgement on the constitutionality of actions of the executive not otherwise
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affecting the working of the Senate: If somebody believes that the acting appointment
of Governor was illegal or unconstitutional he should question the same in court: The
motion was accordingly, ruled out.
Ruling
On 6th July 1986, Senator Haji Malik Faridullah Khan, sought leave to raise a question
of breach of privilege arising out of the appointment of the Acting Governor of
N.W.F.P. during the absence abroad on medical leave, of Nawabzada Abdul Ghafoor
Khan Hoti, former Governor N.W.F.P., who later resigned his office. According to the
mover the appointment of the Acting Governor could only be made when the Governor
was on leave. As after tendering resignation the Governor ceased to hold office the
very act of making acting appointment was wrong and the acting appointment was
unconstitu¬tional.
Opposing the motion Mr. Iqbal Ahmed Khan Minister for Justice and Parliamentary
Affairs stated that the Governor of the Province went on ex- Pakistan leave and during
his absence abroad on leave, acting appointment of Justice Usman Ali Shah, Chief
Justice was made. The Governor later resigned from his office, therefore, the acting
appointment was allowed to continue. He contended that under Article 104 there is
no specific tenure provided for an acting appointment of a Governor. Therefore, Acting
Governor could continue to perform the duties and functions of Governor until regular
appointment was made.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed that
the President could competently make the impugned acting appointment under Article
101(5) read with Article 104. As regard the privilege, he observed, ‘I have earlier held
in this House that whether this House can judge the constitutionality of the question
raised or some other body under the Constitution. If I apply my previous ruling to
this situation and assuming that the acting appointment was not constitutionally
tenable then the Senate is not a proper forum where its constitutionality or otherwise
could be questioned, agitated or examined. Superior Courts alone have the prerogative
to examine the constitutionality issues. Senate is not an appropriate forum for this
purpose’. The Chairman also quoted a ruling of 5th July, 1976:
“Such a complicated constitutional point could not be decided by him. If
there was anything unconstitutional or illegal in the order passed by the
President that could be challenged in a High Court or in Supreme Court.
He could not sit in judgement over it”.
He further observed that it, however, such constitutionality issue touches upon the
working of the House that becomes a different matter and the Senate has full authority
to decide such a matter. If somebody still believes that the acting appointment has been
made in breach of any constitutional provision, then the action should be challenged
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in Court. The Chairman also ruled that a matter of privilege must be such as required
the intervention of the Senate. The present matter was for the President and the Prime
Minister to settle and “I think we cannot sit in judgement on the constitutionality of
such actions of the executive”.
Senate Debates,
6th July, 1986.
10.

18

Privilege Motion: seeking to raise a question of breach of Senate privilege arising out of
President’s failure to summon and address a “joint session” at the commencement of the
(Parliamentary) year under Article 56 (3) as a result of which the Senate was allegedly
deprived of an opportunity to meet in “joint session” and later to discuss the matters
referred to in the President’s Address to the Parliament: Senator Wasim Sajjad
contended that it was obligatory for the President to address both Houses assembled
together and inform the Parliament of the causes of its summons at the commencement
of the first session of each year and at the commencement of the first session after each
general election to the National Assembly: this obligation the President, according to
him, failed to discharge and this failure had deprived the Senate of its Constitutional
right to discuss the matters referred to in such address: the government’s failure to take
appropriate action at the appropriate time, it was contended, resulted in breach of the
Senate privilege: the underlying object of obligating the President Constitutionally to
address the two Houses assembled together at the commencement of each year was that
the President should as a tradition outline to Parliament the programme of the
government for the year, its policies and plans and the business the government would
like the Parliament to transact during the year: in failing to address the Parliament an
opportunity had been lost to place before Parliament government policies and
programme for the year, and thereby deprived the Parliament of the opportunity to
discuss the same and make known to government the views of the elected representatives
of the people so that government could in the light of such representatives of the people
so that government could in the light of such views review and finalize its policies, plans
and programmes for the year: the failure would operate to negate the very role the
Constitution ordains the Parliament to perform. Ruling out the motion and interpreting
the scope and meaning of Article 56 (3) the Chairman explained that the Article simply
refers to commencement of the first session of each year: it does not define whether what
is meant is a session of the Majlis-e-Shoora as such, or of the Senate or of the National
Assembly: the Article further says that the President shall address both Houses
assembled together and inform the Majlis-e-Shoora (Parliament) of the causes of its
summons: the Constitution deals with three entities; the Shoora, the Senate and the
Assembly: like the three entities, the Constitution also envisages three different modes
for the meetings of the Parliament: nowhere in the Constitution the phrase “joint
session” has been mentioned: the words used signifying the three modes of sittings are
that either House meet separately, or the two Houses meet in joint sitting: there is no
such thing as a joint session of the Parliament: although Article 56, both in its Clause
(1) and in Clause (3) refers, among other things, to the President addressing the two
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Houses assembled together yet the power to summon and prorogue the Parliament or
either of its Houses is available to him under Article 54 only: for the purposes of his
address, however, Article 56 does provide that the President may tor that purpose
require the attendance of the members which may or may not amount “to summoning a
session of the Parliament”: the language of the Constitution as far as Article 54 and 56
are concerned is not a very happy language and is susceptible of different interpretation
and this accounts for the present confusion: what is meant by the first session in each
year used in Article 56 (3) needs therefore to be interpreted with care: it could mean the
first session of the Majlis-e-Shoora as interpreted by the attorney general, or the first
meeting of the Senate which started on the 3rd July or the first meeting of the National
Assembly which commenced on the 29th of may: this is not very clear from the provisions
of Article 56 (3) and the plain reading of this Clause does create a doubt as to the type
or mode of the meeting of Parliament which the President should address: the existing
Article 56 (3) is an amended Article: the original Article before it was amended read
“at the commencement of each year of the Majlis-e-Shoora (Parliament), the President
shall address both Houses assembled together and inform the Majlis-e-Shoora of the
causes of its summons” and was thus more precise than the amended provisions: the
central idea or thought contained in the original Article 56 (3) regarding the compulsory
address by the President appears in the amended Clause also: but while in the original,
from where it is borrowed, it was very specific, and very precisely mentioned that what
was meant was each yearly session of the Majlis-e-Shoora or Parliament and not of
either House the amended Clause does not refer to the occasion of the address with the
same clarity, although it also closes with the same language as did the original requiring
the President “to inform the Majlis-e-Shoora of the causes of its summons: the object
and the purpose, as Mr. Wasim Sajjad said, for which this amendment was made in the
Constitution was that the Parliament, as in other Parliamentary democracies,
following the British tradition of opening each year with a speech from the throne,
should commence its first session in a year with an address by the President or the head
of the state: in the history of the indo-Pak Subcontinent the provision for address by the
head of state to Parliament goes back to the year 1921 when the central legislature was
set up for the first time under the government of India Act, 1919 which provided for the
address by the Governor general, in his discretion, to either House of the central
legislature, though there was no specific provision in the act for the Governor general’s
address to both the Houses assembled together, in practice during the year 1921 to 1934,
the Governor general’s addressed the lower House separately as well as both Houses
assembled together on a number of occasions: although at that time the Governor
general had a lot more discretionary powers, his address, in the British tradition of
speech from the throne was supposed to contain a statement of policy of the government
for the year: the object was to make the policies and programmes of the government
known at the commencement of the Parliamentary year and it was for this reason that
the traditional address on the one hand contained a review of the activities and
achievements of the government during the previous year and on the other an outline of
its policies with regard to important internal and current international problems: with
that object in view, the address also contained a brief account of the programme of the
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government business for the House: it, however, did not cover the entire range of the
legislative business which the government intended to bring before the House during the
year: according to one interpretation then, based on the simple reading of the text there
arises a genuine doubt about the exact meaning of Article 56 (3): on the other hand if
the background, etymology and the ‘Sban-e- Nazoof or purpose and origin of the
amendment is kept in mind the interpretation could be different: however, it appeared
more reasonable (o proceed on the assumption that the object and purpose of the change
was that following the practice in other Parliamentary democracies such as Britain
and India the President should address the Parliament right in the beginning of the
Parliamentary year, that he should give the government programme for the year, and
explain its various policies etc. So that Parliament can proceed with its business from
there onwards in the full knowledge of government programmes and policies: this
purpose is indeed a valid purpose, which in the past, before the amendment of Article 56
(3), it would appear, had remained unfulfilled: members have been laying too much
stress on the Indian traditions. One member argued that the language of Article 56 (3)
is an exact copy of Article87 (1)of the Indian Constitution: this is largely so but it
would seem advisable to point out the difference also between the two Constitutions: in
the Indian Constitution the President’s right of address has been divided into two
categories and dealt with under two separate and independent Articles— Article 86 (i)
and k6 (2): the first Clause of this Article is parimateria with and couched more or less
in the same language as Clause (1) of Article 56 of the Pakistan Constitution: Article
86 is, however, followed by another independent Article 87 with an altogether different
heading of “special address by the President”: this Article again is in two parts: its
Clause (1) is at par more or less with Clause (3) and its Clause (2) with Clause f4) of
Article 56 of Pakistan Constitution (providing for discussion of the matters referred to
in the President’s Address): the Indian Constitution thus makes a clear distinction
between the “right” of the President to address both the Houses assembled together and
the “statutory requirement” of “special” address by the President on specified occasions:
this is not the position under the Pakistan’s Constitution: in its Article 56 (1) the use of
the words “may” with reference to his address makes it optional for the President to
address or not to address even “both Houses assembled together”: the subsequent
Clause of this Article 56 (3) docs make it obligatory on him to do so but the Article 56
dealing with “address by the President”, as a whole fails to bring out in the same precise
manner as the Indian Constitution does the distinction in the matter of address between
the President’s “right” and “obligations” and the occasions on which he may exercise
his “ordinary rights” or must fulfil his “special” obligation: there is thus this basic
difference in the Articles governing the subject of address by the President as they
appear in the two Constitutions: Arising out of the differences in the Constitutional
requirements of the two countries the necessity and timing when meetings of the two
Houses should be called in a year would also ordinarily differ, while in Pakistan’s
Constitution, the Senate has totally no jurisdiction to deal with money bills, the annual
budget and allied matters, the upper House in the Indian Constitution has a distinct
role to play with regard to such matters, simultaneously with their consideration by
the lower House: under Pakistan’s Constitution not only is a money bill not introduced
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in the Senate but it also at no stage comes to the Senate: as soon as it is passed by the
lower House it goes straight to the President for his assent. Similarly, the annual budget
statement is not required by Pakistan Constitution to be placed before the Senate:
under Article 112 of the Indian Constitution, however, the budget is laid before both the
Houses of Parliament and under Article 113 the estimates of expenditure shown in the
budget can be discussed: corresponding power is not available to the upper House in
Pakistan under Pakistan’s Constitution: a comparative study of the relevant provisions
in the Constitutions of the two countries in fact shows that unlike India it is not only
the legislative business of passing of a money bill but the whole range of financial
matters—from placing of the annual budget statement, the demand for grants,
discussion of the charged expenditure, the laying of the schedule of authorized
expenditure, the supplementary and excess expenditure grants to votes on account or
advance provision of funds — which the Constitution makes the sole responsibility of
the National Assembly and totally excludes therefrom the jurisdiction of the Senate:
This basic difference in the Constitution of the two countries — or the ’‘attendant
circumstances” so to say will have to be kept in mind when thinking or proposing to
adopt the traditions set by the other: it is because of the tact that there are matters
arising at the beginning of a year, such as the annual budget of the country, which the
Constitution of India and the procedure set by it requires that the Parliament — the
two Houses together — should consider and determine, more or less concurrently that
the two Houses meet simultaneously or within a short span of each other and in the
beginning of a year: these requirements do not exist in Pakistan and this accounts for
the delay of some 5 or 6 weeks between the meeting of the .National Assembly if it meets
tor its Budget Session, and the meeting or the Senate which has no role to play in the
consideration and passing of the budget: it is in this context when the Constitutional
procedures (and our own traditions for the time being) do not establish a clear and
close link between first sessions of the two Houses in a year that the doubt in regard to
the interpretation of Clause 56(3) gets strengthened, whether the references therein to
the “first session of a year’* is to the first session of the year of the Senate or of the two
Houses together i.e. of Majlis-e-Shoora — a genuine doubt, particularly when it is also
remembered that this House has interpreted the “year” to mean the Parliamentary
year i.e. the period or the time in which the life of either House is computed and which
does not coincide either with the financial year or with the calendar year but is a specie
by itself: the year of the Senate can also differ widely from the year of the Assembly
creating further complications: The main point, however, as urged by the mover is that
Article 56(3) was specially amended to place an obligation on the President to address
the ‘joint session’ of the Parliament at the commencement of the first session of each
year and confers a privilege on the Senate to meet in a ‘joint session’ to hear the address
and later to discuss the matters referred to in that address: it is also stated in the motion
that the President’s Address will traditionally outline the programme of the government
for the year which programme can then be discussed either in the ‘joint session’ or
individually by the Senate: this it was urged an important privilege of the Senate
because it could in this manner discuss inter alia the economic policies and fiscal
programme of the government “which opportunity may otherwise be lost”: “already” it
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was contended, “the discussion of the fiscal policies has become meaningless with the
presentation of the budget before the National Assembly”: true, if the President address
did confer a privilege on the Senate by providing it with an opportunity to discuss
government’s programmes and policies for the year and if that opportunity had indeed
been lost then it would amount to a breach of privilege but the opportunity to discuss
the programmes and policies and what else was contained in the President’s Address
still existed and was not lost: the President made the address to the two Houses
assembled together on the 8th of July, 1986: that address can be discussed at any time
by either House and since in that address the President has touched on a number of
matters, political, foreign and domestic, budgetary and fiscal, Islamisation of laws etc.:
all of them can be discussed if the House so desires: the contention that after the budget
had been presented and approved, discussion of the fiscal policies at any rate will be
meaningless is not correct: the Senate, as explained, has no role whatever to play and no
contribution to make under the Constitution to the consideration and the passing or
approval of the budget and allied money matters: nothing, however, operates as bar to
the Senate or its committees discussing a policy or programme of the government
including the broad general policy underlying the budget or other fiscal measures, on
the basis of a Resolution, or a motion of some other type, or even on the basis of the
question and answer exchanges that take place daily: that right remains unaffected and
that opportunity still exists and can be availed of under the rules: but as it was not a
direct obligation of the Senate and as the Constitution does not envisage any active role
for the Senate to express its opinion or make its recommendations on the budget as in
India, no privilege was involved and, therefore, no privilege hurt: nevertheless the
amendment brought in the Clause (3) of Article 56 did imply a change in intention, a
change in the object and purpose, which appeared to be that government policies and
government programmes for the year should see the light of the day right in the beginning
of the year, before the commencement of the first session of the Assembly or of the
Senate: this implicit assumption has not been met: although the failure to do so, because
of the various reasons, detailed earlier, particularly the different interpretation to
which the language of the relevant provision lends itself and the genuine doubt that it
creates regarding its exact import and the manner in which it is to be carried out docs
not amount to a breach of privilege, it very nearly comes to that, and it hovers on the
border of breach of privilege not calling and addressing the two Houses assembled
together earlier than the first session of either House in that year: With reference to the
point raised during the debate that even for the meeting on the 8th July of the Majlis-eShoora (Parliament) which was addressed by the President, the Parliament was not
informed of the causes of its summons, which is a Constitutional requirement, it was
held that the causes of summons are not required to be given separately but the address
of the President itself is supposed to contain them: otherwise too every address even as
a form of address ordinarily opens with some formal words which refer to the
significance of the occasion and the object of the address and that actually constitutes
the causes of the summons: It was also held that the ad hoc provisions by adding a new
rule 5-a to “the Parliament (joint sittings) rules, 1973” do not have any application to
the two Houses meeting separately to discuss the address of the President (made to “the
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two Houses assembled together”) and that is why Article 56 (4) envisages that (special)
provision shall be made in the rules for regulating the procedure of a House and the
conduct of its business for the allotment of time for discussion of the matters referred to
in the address of the President: “joint sittings” of the two Houses is an altogether
different concept than “the two Houses assembled together” for the purposes of
President’s Address: joint sittings are held with a view to resolving differences with
regard to the passage of a bill under Article 70 (2) and (3) or where the question of
removal or no confidence in or impeachment of the President is under consideration as
required by Article 47 (5) or where the proclamation of emergency is to be laid before
Parliament under Article 232: the joint sitting rules are framed under Article 72 of the
Constitution and are meant to provide the procedure and manner for the disposal of the
aforesaid business: a joint sitting which is ordinarily presided over by the speaker is
thus intended for transacting such specified business as has been referred to in the
aforesaid Articles: it cannot be equated with a sitting of two Houses assembled together
for the purpose of the President’s Address: as kaul says when the President addresses
the two Houses assembled together under Article 56 (3) he functions as a limb of the
Parliament and discharges his Constitutional functions of addressing the two Houses:
he is then in charge of the proceedings of the House until his address is complete and for
this purpose he conducts the proceedings in a manner consistent with his position and
dignity as well as the dignity and status of the two Houses: further, although the
President is in charge of the proceedings neither he nor the Chairman Senate or the
speaker (who by convention take their seats on this occasion at the dais with the
President) nor any other persons can be said to preside over the meeting of the two
Houses assembled together: hence the provision and the necessity for framing separate
rules under Article 56 (4): in this connection the Chairman held that it was the
responsibility of all the members to have addressed themselves to the framing of rules
envisaged by Article 56(4): members could also have decided what was meant by the
change in the provisions regarding the President’s Address and how the phrase
“commencement of the first session of each year” should be interpreted: this could be
done now — without recourse to a Constitutional amendment (even if the present
language was not altogether satisfactory) but by establishing a tradition regarding the
commencement of the first session of each year: as the Parliamentary sessions each year
also usually start with the Budget Session of the National Assembly that could serve as
a point of reference and with reference to that occasion it can be decided that the first
session of the year should be deemed to commence a day or two or three or whatever the
government thinks appropriate before the commencement of the Budget Session of the
Assembly: at the same time, a programme or calendar of the sittings for the two Houses
should be drawn in advance for the year as a whole: a procedure must also be laid down
without loss of time for the President’s Address to the two Houses and how to deal with
the address after it has been delivered: it is true there is no time limit specified for the
laying of the President’s Address but it is also not correct that an authentic copy of
what the President had actually said on the occasion, should not be available even a
week after the address: as both Houses under the rules are expected to discuss the
matters contained in the address by means of a motion of thanks the Houses are entitled
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to get an authentic copy of the address as early as possible: it would also be necessary to
specify in the procedures the manner in which the address of the President should be
provided to the two Houses either by making authentic copies available to their
presiding officers or by laying of the address on the table of the two Houses: there again
may arise a question as to who would lay it? The address itself is supposed to be drafted
by the government and its words are words of the government put in the mouth of the
President according to the Parliamentary practice: it must, therefore, be placed by the
government on the table of the House so that on a motion by any member or by the
government itself it can be debated and discussed: responding to the arguments of the
attorney general that even if the contention in the Privilege Motion was assumed to be
correct that there had occurred a violation of the Constitutional provision by not
calling and addressing the first session of the Parliament at the commencement of the
year and before the Budget Session of the Assembly (but later on 8th July) that violation
stood cured under Article 254 and that issue could no longer be agitated, the Chairman
held that Article 254 did provide legal protection to acts if done outside the period
prescribed for them in the Constitution from becoming ineffective or invalid and the
Article could be invoked to rectify any irregularity resulting from failure to comply
with Constitutional requirements as to time but it did not mean that because of this
legal cover the Parliament too could not question, debate and take account of any lapse
or omission on the part of the executive: while concluding the Chairman observed that
in future the date or time when the two Houses should meet for the President’s Address
under Article 56 (3) should be specified in advance; there should be a calendar of sittings
drawn up for the year as a whole before the commencement of the first session; rules
should be framed providing for the manner in which the meeting of the two Houses
assembled together should be called and conducted: how the President’s Address
(because the President in these matters acts on advice of the government and is not a
free agent) should be organized; how and in what manner copies of his address should
be made available to the two Houses: how a debate should be initiated on that basis;
how much time should be allotted and in what manner for discussion on the matters
referred to in the address and what changes should be made in the existing rules of
procedure of the two Houses for that purpose, whatever mistakes or lapses there may
have been in the past, this (the suggested course of action) should set up unambiguous
traditions for the future.
Ruling
On 7th July,1986 Senator Wasim Sajjad sought leave to raise a question of breach of
Senate privilege arising out of the President’s failure to summon and address a “Joint
Session” at the commencement of the Parliamentary year under Article 56(3) of the
Constitution as a result of which he was contended the Senate was deprived of the
opportunity to meet in a Joint Session and to discuss the Address of the President.
Explaining his motion the Senator, inviting attention of the House to Article 56(3)
which reads:
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“At the commencement of the first session after each General Election to
the National Assembly and at the commencement of the first session of
each year the President shall address both Houses assembled together and
inform the Majlis-e-Shoora (Parliament) of the causes of its summons”,
Contended that the aforesaid Article placed an obligation on the President to address
the Parliament at the commencement of each year. At the same time the subsequent
Clause (4) of the said Article 56 recognized the right of the Senate to discuss the matters
referred to in the Address. The President’s Address, he said, traditionally outlined the
programme of the Government for the year and this programme could be discussed in
Joint Sitting or separately in a session of the Senate. This, according to the Member,
constituted an important privilege of the Senate because the Senate could in this manner
discuss among others, the economic policies of the Government which opportunity
(now that the budget has been presented and passed by the National Assembly) has
been lost. The Member further submitted that Clause (3) of Article 56 was introduced
as an amendment in the Constitution. In the original Clause (3) there was no provision
for an Address by the President at the commencement of the first session of a year.
This amendment was designed to achieve a specific purpose of introducing the British
Parliamentary traditions, according to which the Queen addresses a Joint Session of
Parliament each year and in that address outlines the programme of the Government
for the year, thereby providing an opportunity to the Parliament to discuss the
matters referred to in the address and in the light of such discussion an occasion to
the Government to reconsider its policies. The Budget Session, he said, has already
concluded, important fiscal measures have been announced and enforced. The Senate,
however, (because of failure to call the Joint Session) lost the opportunity to express
its views on these matters. Explaining the scope of Article 56(3), the mover contended
that the phrase “at the commencement of the First Session of each year” referred to
the First Session of the Assembly and the Senate and not to the “Joint Session” of
Parliament. He also argued that the Constitution did not use the expression “Joint
Session” anywhere (although in his motion, the mover himself uses these very words).
Wherever there is a reference to the meeting of the Parliament the word used is “Joint
Sitting” and the word “Session” has been used in reference to individual session either
of the Senate or of the National Assembly. Looking at the object of the amendment
in Article 56(3) he proceeded to say that it seemed clear that the President is under
obligation Constitutionally to address the two Houses at the commencement of the
year affording each House an opportunity to meet separately and discuss the matters
referred to in the President’s Address. This privilege, he contended, had been breached
by not addressing both Houses assembled together. He expressed the view that he was
conscious of the fact that a ‘Joint Session’ was being called a day later, but it would
be a purposeless exercise because the main decisions have been taken already and the
Senate deprived of expressing its views on those decisions and Government policies.
Opposing the motion Justice Minister, Mr. Iqbal Ahmed Khan, stated that from the
plain reading of Article 56(3), it would appear that the President would call a ‘Joint
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Session’ if he felt the necessity of doing so, and if he did so he would also disclose the
causes for calling the Session. It was not, he argued, the requirement of the Constitution
that the Joint Session should be called before’ the session of the Senate or National
Assembly at the commencement of each year. As regard the other argument (advanced
by Senator Wasim Sajjad) he contended that although the Budget Session had already
concluded, nevertheless the policies of the Government could be discussed at any time
and Government could review its policies in the light of such discussion. Therefore,
to raise the argument that the Senate had lost (for good) the opportunity to discuss
the policies of the Government due to the President’s failure to call the ‘Joint Session’
and address the same at the commencement of the year was not correct. He further
contended that the ‘Joint Session’ had already been summoned for the following
day and every member of the Parliament would have an opportunity to express his
views on Government fiscal and other policies, and Government would in the light of
such discussions definitely review its policies if found necessary. As the failure of the
President to summon the Joint Session at the commencement of the year had caused
no breach of privilege of the Senate the motion in his opinion was out of order, and he
expressed the hope that the Senator would not press it.
Senator Ahmed Mian Soomro submitted that the Constitutional provision required that
the President would address both Houses assembled together at the commencement
of the first session of each year. The Parliamentary year, he said, commenced on 21st
March. It was expected that the President would outline the policies and proposals of
the Government in his Address to the Parliament so that the two Houses could discuss
the matters referred to in the Address through a motion of thanks and any suggestions
made during the discussion could be incorporated in the budget which was usually
presented in June. The Finance Bill had however already been passed negating the
very purpose for which the aforesaid provision had been made in the Constitution. At
the moment, nothing could be done but for the future, it should be ensured that the
President addresses the two Houses before the budget was presented in the Assembly.
The Chairman, Mr. Ghulam Ishaq Khan, observed that it was a very technical question
and he would like to be guided by those who were more conversant with law and had
greater experience of Constitutional procedures and requirements. He, however, drew
the attention of the House to a few specific Articles of the Constitution which had a
bearing on the issue. Firstly, the Chairman said, “we have to understand clearly the
exact import of Article 56(3). It is true that under provision of Clause (3) of Article 56
the British tradition of the Queen or the King addressing the Parliament is intended
to be emulated, but in Britain the Parliament is a very set entity ; it has a very regular
procedure of meetings and a regular schedule of sittings which unfortunately, we have
not been able to evolve so far in this country. This apart, the speech from the Throne
is debated and discussed both in the Upper and the Lower Houses according to an
established procedure, with a view to endorsing, elaborating or criticising the policies
of the Government. In Pakistan, however, we have more than two institutions ; in fact
three different Constitutional entities (each with its own jurisdiction and governed by
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its own separate procedures)”. In support of this proposition the Chairman referred to
Article 50 which lays down:
“There shall be a Majlis-e-Shoora (Parliament) of Pakistan consisting of
the President and two Houses to be known respectively as the National
Assembly and the Senate”; and said that “this definition of Majlis-e-Shoora
will have to be kept in mind whenever there is a reference to Majlis-eShoora or Parliament in any Article of the Constitution”.
The Chairman then referred to the powers of the President in regard to the summoning
and the prorogation of the Majlis-e-Shoora or Parliament. Drawing attention to
Article 54 of the Constitution he said that so far as the summoning and prorogation of
Parliament or the (two) Houses jointly or individually is concerned, this Article gives
total powers to the President to fix (on advice) the time of summoning as well as of
prorogation.
The Chairman next referred to Article 56 and comparing the language of its Clause (1)
with that of its Clause (3) observed that the phrase “first session of each year” used in
Clause (3) is rather ambiguous as it does not clearly denote whether it refers to the
first session of the Parliament (as defined in Article 50) or of the Assembly or of the
Senate. He was, therefore, of the view that the drafting of this Clause was not ideal. To
illustrate his point the Chairman referred to the original Clause (3) which the present
Clause (3) had replaced. The original Clause (3) of Article 56 reads:
“At the commencement of each session of the Majlis-e-Shoora (Parliament)
the President shall address both Houses etc.”
Referring to this language, the Chairman concluded that while ‘the above provision
was clear and un-ambiguous in so far that it clearly referred to “each session of the
Parliament”, this was not the case with the amended Clause (which referred to the
first session of each year). The Chairman further observed that if what Mr. Soomro
contended was correct and if that indeed was the intention of the Constitution then
nothing would have been simpler than for the amended Clause (3) to say :
“At the commencement of the Parliamentary year...”
The amended Clause, however, states that “at the commencement of first session of
each year” and here arose the ambiguity, whether the first session in a year of the Senate
or of the National Assembly or again of the Parliament (which all meet on different
dates). The ambiguity is compounded by the phrase appearing at the end of the Clause
to the effect that ‘the President shall address both Houses assembled together and
inform the Majlis-e-Shoora (Parliament) of the causes of its summons’. The phrase
‘inform of the causes of its summons’ clearly refers to Majlis-e-Shoora and to no other
entity. The Chairman pointed out that the President is not required to give the causes
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of summons when he calls the Assembly or the Senate to Session. It is only when he
calls “the two Houses assembled together” for the purpose of address under Article
56(3) that he has to give to Parliament the causes of its summons. Looked in that light,
the Chairman thought that what the Law Minister had contended appeared to be valid
viz, that the provision referred to the first meeting of Majlis-e-Shoora and to no other
meeting. Ideally and considering the object for which such provisions are made, the
reference in the Clause should have been to the beginning of a particular year (fiscal or
calendar) or to the beginning of the Parliamentary year, from which either the Senate
or the National Assembly commenced its annual business. The Constitution, however,
did not say so. Recalling the provision of Article 56(3) once again, the Chairman said
that it should be noted that while this Clause made it obligatory on the President to
address the Parliament (the two Houses, assembled together) when it met in the first
session of a year it did not specify when or at what period of time in a year the two
Houses (Parliament) should be called in such session.
The Chairman, however, agreed with Senator Wasim Sajjad that the provision of
Article 70 with regard to “Joint Sitting” was a different proposition and was meant
for an altogether different purpose. The “Joint Sitting” (envisaged by Article 70)
was meant for the removal of difficulties in legislation. It was a mechanism for the
Resolution of differences in legislation between the two Houses. But here the issue
under consideration was the determination of the first session of Majlis-e-Shoora that
has to be called as such (the two Houses assembled together) and which whenever it
takes place in a year the President must address. On this construction of the relevant
Constitutional provisions, the Chairman said, that although he was open to conviction
and could be educated on the issue but for the time being it did not apear to him that
there had been any breach of privilege of the Senate as such.
However, on the request of Senator Prof. Khurshid Ahmed and others the Chairman
agreed to defer further consideration of the motion and his final ruling to another date.
On 14th July, 1986. Senator Wasim Sajjad (after obtaining permission of the Chairman
to place a few more points for consideration), resumed his arguments and said that
the main issue under discussion centred round interpretation of Article 56(3) and his
submission in that behalf was that the privilege of the Senate to be called in Joint
Sitting prior to the separate meeting either of the Senate or of the National Assembly
in each year stood breached. According to an earlier ruling of the Chair, he said the
Parliamentary year (of the Senate) commenced on 21st of March each year. Article
56(3) had been specifically amended by Presidential Order 14 of 1985, to provide for
the President’s Address at the commencement of the first session of a year. Laying
stress on the word ‘Session’ used in the said Article, the Senator submitted that in the
Constitution wherever the word ‘Session’ had been used, it was with reference to a
session either of the National Assembly or the Senate. To support this proposition he
relied on Article 54(2) where the word ‘Session’ has been used with reference to the
meetings of the National Assembly. He further argued that wherever the Constitution
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refers to a meeting of the two Houses assembled together the words used are “Joint
Sitting’’. In support of this argument he relied on Article 54(1). He also referred to
Article 232 (7) which provides that a proclamation of Emergency shall be laid before
a “Joint Sitting” which shall be summoned by the President for this purpose. He
further referred to Article 57 which confers on the Prime Minister, a Federal Minister,
a Minister of State and the Attorney General the right to speak and otherwise take
part in the proceedings of either House or a “Joint Sitting”. On the basis of these
Constitutional provision she concluded that the word ‘Session’ used in Article 56 (3)
related to the commencement of the first session either of the National Assembly or of
the Senate and not to the Joint Sitting of the Parliament. In support of his arguments
he also quoted from Mays’ Parliamentary Practice which on its-page 284 stated “in
every session but the first of a Parliament, as there is no election of a Speaker, nor any
general swearing of Members, the Session is opined at once by the Queen’s speech,
without any preliminary proceedings in either House. Until the causes of summons
are declared by the Queen, either in person, or by commission, neither House can
proceed with any public business”. He stated that the underlying concept of Article
56(3), it appeared, had been borrowed from the English Constitution. That concept is
that at the commencement of each year the Queen opens the Parliament, and before
it is formally opened the Parliament cannot commence business. Under Article 56(3)
the President is under similar obligation to open the Parliament and address the two
Houses assembled together before the two Houses separately meet. In this manner the
Houses also get an opportunity to debate and discuss the matters referred to in the
address. The Senate, he contended, has in particular, suffered by the lapse because the
entire budget, the underlying fiscal policies, the labour policy and other such matters
included in the budget have already been discussed and debated, without the Senate
having an opportunity to express its opinion thereon. Similar provisions, he said
also exist in Article 87 of Indian Constitution. He then drew attention to page 148 of
Practice and Procedure of Parliament by M.N. Kaul wherein it has been stated— “at
the commencement of the first session of Parliament after each General Election to the
Lok Sabha and, thereafter, at the commencement of the first session of every year the
President addresses members of both Houses of Parliament assembled together and
informs Parliament of the causes of its summons”. These provisions are pari materia
with the provisions of Article 56(3) of Pakistan Constitution. In its original form before
amendment, quoting Kaul again, “Article 87 (i) of the Indian Constitution required
the President to address both Houses assembled together at the commencement of
each session. Accordingly, the President addressed each of the three sessions held in
1950, of the provisional Parliament. During the third session, a question arose whether
the next session should commence with the President’s Address or that the session
be merely adjourned to meet again on February 5, 1951 which would obviate the
necessity of the President’s Address. Speaker Mavalankar suggested that instead of the
President addressing each session it might be provided that he would give his address
at the commencement of first session every year”. This proposal was approved and
the Constitution was amended. Accordingly, from then on the President addresses
both Houses assembled together at the commencement of the first session of Lok
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Sabha. The aforementioned Indian Parliamentary Practice, the Senator said, also lent
support to the view that it was incumbent on the President to address the two Houses
assembled together at the commencement of the1st session of the year either of the
National Assembly or of the Senate, and this is the position which the amended Article
56(3) reflects and envisages.
Prof. Khurshid Ahmed started by referring to the importance and complexity of the
issue which the House was discussing and said that the House should feel grateful
to Senator Wasim Sajjad for having drawn attention to a serious lapse, failure to
take notice of which would have been a great mistake. He did not wish to repeat the
arguments advanced by Senator Wasim Sajjad but nevertheless wanted the House
to keep in mind the purpose for which Article 56 of the Constitution was amended.
He said that Article 56 had three components. Firstly, it provides that “the President
may address” making it discretionary for the President to address or not to address
any meeting. Secondly, it empowers the President to send messages. Such provisions
exist in most of the world Constitutions including those of countries where there is a
Presidential form of Government. A study of the world Constitution shows that under
Presidential Constitutions it is usually messages that the President sends and only
on special occasion he addresses the Parliament. But as in this form of Government
the President is not part of the Parliament his address does not become a part of the
proceedings of the Parliament. In most of the Parliamentary Constitutions, however,
there exist provisions which enable the President to address the Parliament (at any
time). The Constitution of Pakistan and those of India, New Zealand and Australia
go a step further and make it obligatory for the President to address, in the words of
Article 56(3) of Pakistan’s Constitution “at the commencement of the first session of
each General election to the National Assembly and also at the commencement of the
first session of each year, both Houses assembled together and inform the Parliament
of the causes of its summons”. He then drew attention to Clause (4) of Article 56 which
provides for framing of rules for regulating the procedure of a House and the conduct
of its business and for the allotment of time for discussion of the matters referred to in
the address of the President.
Proceeding further, Professor Khurshid said that in Parliamentary system the Executive
is part of the Parliament and is accountable to the latter. The Constitution provides
opportunity to the Executive to place its thinking and its plans and policies before the
Parliament so that Parliament could react to them and it is as a result of this interaction
that final policies take shape. This, the Senator contended, is the very essence and
the spirit of Parliamentary system. It is on this basis, that a convention has developed
in the British Parliament which is now part of the British Constitution—this is also
now the Indian tradition—that every session of the Parliament at the commencement
of the year begins with the speech of the Queen, which is a speech prepared for the
Queen by the Government. In this speech, views are expressed on important domestic
and foreign issues. Through the speech the House is also informed of Government
policies and programs, the broad features and nature of legislation the Government
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intends to introduce in the Parliament during the year. The matters contained in the
Queen’s address are then discussed by Parliament through the device of a motion of
thanks. The Senator pointed out that it was such a delicate and important matter that
a negative vote by Parliament on the motion or any major issue covered by the speech
is regarded as defeat of the Government. Even an amendment if adopted against the
declared intention of the Government is considered as a vote of “No Confidence” in the
Government. Giving examples, the Senator said that in 1924 the Bolton Government
in England fell on a negative vote. Similarly, in 1964, in Sri Lanka when an amendment
was voted against the Bundra Naiki Government, the same was treated as a vote of
“No Confidence” in the Government and thereupon the Government fell. Discussion
and approval being the right of the House, failure to make an address to the House
amounted in the opinion of the Senator to denial of its right to express among others
its opinion on financial matters. He also suggested by implication that the second
avenue of discussion of such matters in the Standing Committee was no substitute for
full dress discussion in the House itself.
The Senator then referred to the opinion of Das on the scope and interpretation of the
parallel provision of Article 87(1) of the Indian Constitution. According to Das Article
87(1) makes it obligatory upon the President to make opening address to the Parliament,
and the President’s speech is “the first authoritative pronouncement of the policy of
the Government both domestic and foreign after each General Election and also at the
commencement of the first session of each year which is usually the Budget Session”.
The provision is obviously meant to provide an opportunity to the Parliament to make
its mind known to the Executive on financial, economic and domestic issues so that in
the light of the views expressed by Parliament the Executive may formulate its policies
and the budget of the country. “No public business can be taken by the House until the
session is opened by the President and the causes of its summons are declared”. These
two things are very important and almost all the books on Parliamentary practice are
unanimous in saying that no other business shall be conducted before the President’s
Address. In this connection, he also referred to a Calcutta case in which the court had
taken the view that for the opening of the Provincial Assembly the Governor’s address
was as essential as the President’s Address on the occasion of opening of the Federal
Parliament and held that since there was no address of the Governor and Provincial
Assembly had conducted other business without the address of the Governor on the
opening of the Assembly session the conduct of such other business was illegal. The
Senator argued that this same argument applied in reverse to the Federal legislature.
He then referred to Mr. A.K. Brohi’s commentary on 1956Constitution, in which Mr.
Brohi refers in a certain context to Article 87 of the Indian Constitution and says that
“under Article 87 it is obligatory for the Indian President to address both Houses of
Parliament assembled together, at the commencement of the first session after the
General election to the House of Peoples and at the commencement of the first session
of each year, whereas under Article 86 it is optional”. Both the Indian and the Pakistani
authorities were thus agreed on the mandatory nature of these provisions.
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The Senator then proceeded to draw attention to the “unique” nature of the Session
of Parliament which the President must statutorily address. He said that if there is a
“Joint Sitting” then under the Constitution and the rules, it is presided over by the
Speaker of the Assembly but where the Parliament is summoned for the address of
the President then nobody presides as such over that session. The President simply
conducts and controls the session. It is for this reason that on this occasion nobody
can raise a point of order and no other business is transacted. He then referred to
page 149 of Kaul’s Practice and Procedure of Parliament which says that “although
the President is in charge of the proceedings neither he nor the Chairman of Rajyia
Sabha nor the Speaker nor any other person can be said to preside over the meeting
of the two Houses assembled together for his address under the said Article”. All
authorities according to the Senator are thus unanimous on the point that it is a
special session the object of which is that the year of the Parliament should begin
from that session and thereafter the Senate and Assembly meet separately. In Britain,
he said this practice is followed with great pomp and show. The Queen goes to the
House of Lords to which then the members of House of Commons are invited in a
particular manner. This procedure was embodied in the 1973 Constitution through
an amendment made in 1985 making it obligatory for the President to address two
Houses assembled together at the commencement of the year. He said that this was an
earnest of the intent of the legislature and the failure of the two Houses to begin their
sessions with the President’s Address and to express their opinion on the major policy
issues and other important matters contained therein before the budget was presented
in the Assembly was a serious lapse. As is explained by Kaul in his book (Practice and
Procedure of Parliament), it is the primary responsibility of the Ministry of Justice and
Parliamentary Affairs or of the Leader of the House that when it prepares a scenario
for calling any session it should, if it is the first session in a year, first arrange a session
of the Parliament for the address of the President and thereafter call separate sessions
of the Senate and the National Assembly. Elaborating his argument the Senator then
referred to page 56 of Mukerji’s book on Parliamentary Procedure in India, in which it
is stated that “the first session of the legislature in each year is opened by the Executive
Head of the State by a speech informing the legislature of the causes of its summons.
Jn the Legislatures which have two Houses, the Executive Head of the State addresses
the two Houses assembled together”. Quoting further from the said book the Senator
said that according to Mukerji:
“The provision of the opening of the legislature by the Executive Head of
the State has been taken from the practice obtaining in Britain where the
Sovereign opens the Parliament annually with a speech. In some of the
Commonwealth countries the old form and procedure continues……..It has
been held by the Calcutta High Court that the provision for the opening of
the legislature by the Head of the State is mandatory and any proceedings
of legislature without such formal opening would be illegal and invalid and
may be questioned in a Court of Law”.
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Referring to the “appropriate” observation made by the Chairman on an earlier occasion
that notwithstanding the fact that the nation has decided to establish a Shoorai Nizam
the House was still conducting itself according to Western practices and procedure,
seldom, if ever, invoking Islamic conventions and traditions, the Senator said that he
had referred to Western Parliamentary Practice so far because our present system is
still based more or less on that system. In Islamic history, however, the occasion for
such address is provided by the Institutions of the Jumma prayers, the Eidain and Haj.
These are the occasions on which the Head of the State outlines his policies before
the people and discusses with them the conditions in the country. The Holy Prophet
in his address to Jumma congregations used to discuss political, economic and other
important contemporary issues. This tradition is still being maintained. According
to the writings of such famous scholars as Al-Mawardi and Imam Ibni Taimeyia the
giving of Khutba on the occasion of Jumma prayers, Eidain and Haj is among the basic
responsibilities of the Khalifa. This is why such Khutbas used to be given invariably by
the Head of State or his authorised representative. And Dr. Ibn-e-Hasan Siddiqi states
in ‘Contemporary Historians’ that these addresses are not only part of the Ibadaat but
have assumed the status of a political Institution in Islam.
The Senator proceeded to state that a study of the law of privileges and its evolution
over the last 500 years brings to light a few major trends and developments. To
begin with, its primary concern was with the conflict between the Executive and
the Parliament. Its next major concern was the protection of freedom of individual
members in the discharge of their duties as members of Parliament. In the course of
time a third element started receiving attention. It related to (deliberate) interference
or obstruction caused in the functioning of the Parliament as an ‘Institution or Body’.
It being the responsibility of Parliament to conduct its proceedings according to
the Rules of Procedure of its own making, any interference in the business of the
House by any outside agency, including a Court of Law came to be regarded as an
infringement of the collective privilege of the House. The issue that is being discussed
does not pertain to individual privilege or the privilege of any individual member but
affects the privilege of the Senate as a whole. It is the responsibility of the judiciary,
of the Parliament itself, as also of the Executive to safeguard the Constitution. The
process of accountability is also equally applicable to these three organs of the State.
If any organisation makes a lapse it stands accountable. If a lapse has occurred in the
performance of a Constitutional function whether it is due to any malafide intention
or is the result of human error it does cause a breach of the privilege of the House. The
member was of the view that if the present lapse on the part of the Government was
challenged in a Court of Law, the budget that was passed by the Assembly would be
held illegal because before the Budget there should have been address of the President
to the two Houses assembled together and the Budget should have been presented and
the Budget Session commenced thereafter. Similar to the Assembly the Senate could
also not perform its Constitutional obligation because the President could not make
his address at the proper time.
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In conclusion the Senator once again referred to the complexity and delicate nature of
the issue and said that the address by the President was not a simple matter; it required
a good deal of advance preparation on the part of the Executive to formulate its policies
and programmes for the year, have them approved by the Cabinet before incorporating
them in the President’s Address, for the latter to outline them before the Parliament.
The Government will have to attune its working to these requirements. For the time
being, however, there has occurred a breach of the privilege of the House because of
Government’s failure to call the session of the Parliament at the commencement of the
first session of the year (of the Assembly or the Senate).
Asked by the Chairman for his views on the issue, Mr. Aziz A. Munshi, the Attorney
General stated 15th July, 1986 that the Privilege Motion turned on the interpretation
of Article 56(3) of the Constitution. Reading out the text of the motion, Mr. Munshi
submitted that the first question was of the right emanating from Article 56(3).
Correctly interpreted the Article (which was read out again) contemplates and
actually refers to the first session of the entire Parliament—of the two Houses, the
National Assembly and the Senate, assembled together. Now the first session of the
Parliament took place on the 8th of July. It was also duly addressed by the President
and since this was the first session of the Parliament as such after the commencement
of the Parliamentary year there has been no violation of Clause (3) of Article 56 and
hence no breach of the privilege of the Senate whatsoever.
The Attorney General then invited the attention of the House to the provision of
Article 54 read with Article 56, along with the provisions of Article 254 and 69 and
argued that calling of a session of either of the National Assembly or the Senate or
the two Houses jointly is an act of the President under advice. It is not an act in the
discretion of the President. This being so, Article 54 will also have to be considered,
particularly its Clause (3) which empowers the members of the Senate as well as
the National Assembly to requisition at any time a meeting of the House. In a sense,
therefore, the members shared (with the President) responsibility for the lapse if any
under the Constitution for not calling a session under Article 56(3) earlier in the year.
The Attorney General continued that even if it were assumed that the contentions in the
Privilege Motions were correct and there had occurred a violation of the Constitutional
provisions contained the violation stood cured under Article 254 which says:“When any act or thing is required by the Constitution to be done within a
particular period and it is not done within that period, the doing of the act
or thing shall not be invalid or otherwise ineffective by reason only that it
was not done within that period”.
The Attorney General contended that the argument advanced in support of the motion
was that the first session of the year should have been held before the Budget Session
so that Members could discuss the economic and fiscal policies of the Government.
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What the aforesaid Article says is that if the session was required to be summoned
within a particular period and if it was not so done, then that failure i.e. calling of the
Joint Session shall not be invalid or otherwise ineffective by reason only that it was not
done within that period. His purpose, the Attorney General added, in pointing this out
was that the validity of what had been done and the Constitutionality and legality of
the proceedings of the Majlis-e-Shoora (Parliament) or of either of the Houses could
not be questioned on account of what has been alleged in the Privilege Motion.
Coming to the Privilege Motion itself the Attorney General referred to Article 69
which provides that the validity of any proceedings in the Parliament shall not be
questioned on the ground of any irregularity of procedure. All these Articles read
together, the Attorney General submitted, would mean that the proceedings were
valid Constitutionally. The main grievance made in the Privilege Motion was that
Article 56 (3) conferred a privilege on the Senate to meet in a Joint Session and later
to consider the Address of the President. The Address, he said, had been delivered by
the President and no one was estopped from considering that address. No allegation
had been made in the Privilege Motion which amounted to denial of the right of the
Senate to hold session after the Budget Session. Therefore, according to him, the
address of the President was still open to discussion. To that extent, the Attorney
General contended, it was logically incorrect to say that any breach had taken place.
Continuing his arguments the Attorney General submitted that as far as the budget
and the financial bills were concerned they were outside the purview of the Senate and,
therefore, to discuss them would have been only of an academic interest. No grievance
could be founded on the denial of opportunity to the Senate to discuss something
which does not fall within its jurisdiction.
Referring to yet another premise on which the Privilege Motion was based viz.
that “already the discussion on the fiscal policies had become meaningless with the
presentation of the budget before the National Assembly and as a vital privilege of the
Senate has been breached and the Constitution has been violated in the process there
had occasioned a breach of privilege of the Senate”, the Attorney General submitted
that privilege arises out of a Constitutional right; a breach of privilege takes place only
when something is done which interferes with the proceedings of the House in the
discharge of its Constitutional functions as a Senate. The calling of the Joint Session
and the President addressing it on the 8th of July, 1986 (and not earlier) keeping in view
the interpretation—a bonafide interpretation—which he had placed on the relevant
Constitutional provisions—did not amount to breach or privilege of the Senate and
the Constitution did not confer any such privilege on it. Secondly, no one has ever
prevented a discussion which was admissible under the Constitution. Accordingly, he
concluded that there was no breach of any privilege whatsoever.
Mr. Iqbal Ahmed Khan, the Justice Minister agreed with the views expressed by the
Attorney General. He, however, wished to add that it ought to be noted that there
exists no express provision in Article 56(3) which makes it mandatory to convene
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the two Houses together before calling individual session of either of the Houses. The
provision only makes it incumbent on the President to address the first Session of the
Parliament (the two Houses together) whenever called in a year. As there is no express
provision under the Constitution which could be said to have been violated by not
calling the Joint Session before convening the sessions of the two Houses separately no
breach of privilege had occurred. He submitted that assuming for the sake of argument
that new proposals would have surfaced during the discussion of the President’s
Address in the two Houses which could have influenced Government policies, there
was no bar even as things stood for the Government to review its policies in the light
of such discussions and proposals, irrespective of the fact that the Budget had already
been presented, discussed and passed. He, however, assured the House that care would
be taken to obtain the opinion of the honourable members of the Parliament before
formulating the Government policies in future.
Responding to the arguments of the learned Attorney General, Senator Wasim Sajjad
submitted that while interpreting the scope and implication of Article 56(3) regard
must be had to the underlying object and purpose of the provision. He did not wish to
repeat his earlier arguments, he said, but he would like to point out the absurdity of
the argument advanced by the learned Attorney General because if what the Attorney
General had said was correct (viz that the Constitution did not fix or envisage any time
limit for calling the session of the Parliament) the President could (theoretically) call
the session at the end of the Parliamentary year and give to Parliament the Government
programme for the year, which at that time would have no meaning what¬soever.
The purpose of the Address to the two Houses was to formally open the Parliament
with such Address, present the programme of the Government to the Parliament and
thereby afford an opportunity to the two Houses to discuss the same. Thus, if the
interpretation placed by the Attorney General was taken to its logical conclusion it
would defeat the very purpose of the amendment made in Article 56 and would render
the whole provision nugatory. Proceeding further the Senator said that the Attorney
General had referred to Article 54 although it did not directly deal with the matter
under issue. Article 54 gives to the President the (general) power to summon a “Joint
Sitting” whereas Article 56(3) deals with the specific matter (under discussion) and
it was an accepted principle- of law that the specific provision overrides the general
provisions. The special provision under Article 56(3) provides for a special situation
and was provided for by a special amendment in order to achieve a particular objective.
It was not susceptible, therefore, to an interpretation which would defeat the very
object.
Referring to another argument of the Attorney General on the power of the members
to requisition a meeting of the House under Article 54(3), which he branded as a
“marvellous argument”, the Senator said that he failed to understand the relevance of
that argument for the reason that under Article 54(3) the Senate or National Assembly
could be summoned on requisition but not the “Joint House” or the Parliament. At any
rate there was no power available to the Senate to compel the President to address a
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meeting even if requisitioned under Article 54(3).
Mr. Wasim Sajjad next referred to the argument advanced by the Attorney General
on the basis of the provisions of Article 254 and submitted that it was not their case
that summoning of the Joint Sessions (on 8th July) had become invalid. The question
under consideration was whether the Senate had a right to hear the address of the
President (earlier in the year) and whether following from that the Senate had the
right to consider and discuss the address of the President.
Commenting on the Attorney General’s observation on the role of the Senate in respect
of fiscal laws, Mr. Wasim Sajjad submitted that the only restriction on the powers
of the Senate was that a Money Bill could not be introduced in the Senate. Under
Article 70 of the Constitution, a money bill “shall originate in the National Assembly
and after it has been passed by the Assembly, it shall, without being transmitted to
the Senate, be presented to the President for his assent”. He was not asking that the
Money Bill should be presented in the Senate but was saying that the economic, fiscal
and labour policies should be discussed by the Senate on the basis of the address of the
President in which those policies were (expected to be) outlined, and there was no
Constitutional bar to the discussion of such policies. Reverting to his submission in
respect of Article 254 of the Constitution, Mr. Wasim Sajjad said that the Article had
application only in case where an act was required to be done under the Constitution
within a specific period but was done after the expiry of that period. In support of his
argument, he referred to Article 251 which says that “the national language of Pakistan
is Urdu and arrangement shall be made for its being used for official and other purpose
within 15 years from the commencing day”; to Article 252, which provides that the
President may by public notification direct that for a period not exceeding 3 months
from a specified day a specified law shall apply or not apply to certain specified places;
and to Article 250, which says that “within two years from the commencing day
provision shall be made by law for determining the salaries, allowances and privileges
of the President; the Speaker….etc.” and asked that if the specified arrangements, for
arguments sake, were not made within the time frame envisaged in these Articles
“will the arrangements (made subsequently) become illegal or invalid merely because
they were made after the expiry of the prescribed period”? His answer was ‘No’; the
actions taken, arrangements made and obligations undertaken under these and similar
other Articles even after the expiry of the period prescribed therein remained valid
by virtue of the protection provided thereto by Article 254, and it is to give cover to
such situations that Article 254 was enacted. It was true, he continued that in Article
56(3) no period is mentioned but it does say that “the President will address the two
Houses assembled together at the commencement of each year” and this phrase will
have to be interpreted in the light of the hundreds of years of traditions of history
of the English Parliament and of the analogous provisions in the Indian Constitution
where democracy has been at work. He also referred to the argument of the Attorney
General based on Article 69 which says that “the validity of any proceedings in Majlise-Shoora (Parliament) shall not be called in question on the ground of any irregularity
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of procedure” and said that as the marginal heading of the Article suggests it bars
the courts from inquiring into the proceedings of Parliament, but not the Parliament
itself. Its aim is to provide legal protection to the proceedings of the House so that a
procedural defect or the oversight of some procedural detail should not become the
ground for invalidating the acts of the Parliament. Article 69 thus provides an ex-post
facto defence against an action challenging (on procedural grounds) the acts of the
Parliament (in a Court of law) but it did not mean that because of this legal cover the
House too could not discuss a lapse, a failure or omission of the Government under the
Constitution. The Parliament can question, debate and take into account the action of
the Executive and this is what was meant by the process of accountability.
Referring to the last argument of the Attorney General that the right to discuss the
President’s Address had not been taken away, he submitted that by denying the Senate
an opportunity of discussing the Address of the President at the appropriate time i.e.
at the commencement of the year, an important and valuable right of the Senate had
been lost. This right could not be retrieved as it was useless to debate the programme
and policies which had not only been announced but which had already taken final
shape.
Referring to the argument of the learned Justice Minister he remarked that the
Justice Minister should have had the grace to admit that a mistake had been made
and they would not repeat it in future. The purpose of the motion, Senator Wasim
Sajjad concluded, was not “to pull anybody’s leg” or “to try to belittle somebody”. The
purpose was to develop the right traditions. “Parliament has come (into being) in this
country after a long time. Democracy needs to be nurtured and built up and we must
start with the right traditions”. In developing these traditions “the first thing we have
to do is to uphold the Constitution in the stricter sense and try to achieve the purpose
for which these provisions have been enacted and not to give an interpretation which
would nullify the very purpose and effect of the legislation”.
Mr. Ahmed Mian Soomro drew the attention of the Chair to the fact that neither the
honourable Minister for Justice nor the Attorney General had addressed the House
on the point they had raised about the requirement under Article 56(3) of informing
the Houses of the causes of the summons. Therefore, the arguments advanced and the
submission made by him (and Mr. Wasim Sajjad and Prof. Khurshid Ahmad) on this
point stood unrebutted.
Prof. Khurshid Ahmad added that as his learned friend Mr. Wasim Sajjad had stated
their object was to make a correct interpretation of the Constitutional provisions and
establish correct democratic conventions and traditions. No doubt a very intriguing
and complicated situation had developed but this was a part of Parliamentary life
and they all had to learn in the process. Essentially they had raised three points.
The first two related to the mandatory requirements of the Constitution that at the
commencement of each year the President should address the two Houses assembled
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together and that he should also inform the Parliament of the causes of its summons.
This had not been denied and it had not been argued that these provisions were not
mandatory. The third point was that the Constitution does not say that the President
may address the Parliament in a year whenever he so wished. What it says is that he
should do so “at the commencement of the first session of each year”, and as submitted
earlier, the Constitution envisages three types of Sessions - individual sessions i.e. a
session of the House, whether it be of Senate or the National Assembly, a “Joint Sitting”
of the two Houses and a “Joint Session”. Each of these had a different connotation and
meaning. The “Joint- Session” was unique in the sense that, as explained already, it is
not presided over by the Speaker or the Chairman; even the President does not preside
over it, he simply conducts the session. No issues are raised during such a session and
only two things are done. The President addresses the session and in the unlikely
event of indiscipline, he maintains order in the House. These were the recognised
Parliamentary norms. Prof. Khurshid complained, however, that these fundamental
questions had not been answered, nor, in good grace, as it accepted that there had
been a mistake which would not be repeated, and this the Senator added, was in a
way adding insult to injury. That there had been a lapse to do a particular thing at a
particular time could not be denied. But by virtue of the provisions of Article 254, and
a somewhat liberal interpretation on it, the validity and effectiveness of the acts done the calling of the Assembly session and the passing of the budget before the President’s
Address it could be conceded, would not be questioned. He concluded with the advice,
“offered with the utmost respect” that we should try to establish good Parliamentary
conventions and work in a spirit of ‘give and take’, with honesty and courage and
always keep upper most in mind that the Institutions will endure whether or not we
are a part of them. We will not be establishing good precedents, if by putting forward
wrong arguments we proceed to establish wrong conventions”.
Mir Nawaz Khan Marwat, Minister of State for Justice and Parlia-mentary Affairs also
addressed the House on the motion. Quoting extensively from British practice and
traditions he concluded that as the President had already addressed the two Houses
assembled together and also informed the Parliament of the causes of the summons
it was open to the two Houses to discuss the matters referred to in the President’s
Address after the address was laid on the Table of each House. In such a situation,
according to him, no breach of any Parliamentary privilege could be said to have
occurred.
At the end of the rather protracted debate the Chairman, Mr. Ghulam Ishaq Khan, in
his summing up and ruling said:
“So many references have been made during the course of this debate to
the provisions of the Constitution, to the laws, practices and procedures in
other Parliaments that I am somewhat at a loss to decide where to begin.
I will do my best, however, to summarise the arguments which have been
advanced for and against the motion, and also in the end give my own
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understanding of the position.
Let me begin by referring to the Privilege Motion as moved by Senator Wasim Sajjad. It
starts with reference to Article 56(3) of the Constitution which has been read already
several times. But 1 seek your indulgence to read- it once again -1 hope, you bear with
me - because there is a lot to be said about the interpretation that should be placed on
it. The language used is: “At the commencement of the first session after each General
Election to the National Assembly...” Now, as for this portion is concerned, the period
or the fixation of the period in it is very precise. But then it goes on to say - “and at
the commencement of the first session of each year... “This, you would recall was the
question which I had posed to you earlier also - the first session each year of what?
We are here dealing with three separate entities: the Majlis-e-Shoora as defined in
Article 50; the Senate; and the National Assembly. The Article simply refers to the
commencement of the first session of each year. It does not define whether it is of the
Majlis-e-Shoora as such, or of the Senate or of the National Assembly. Then, it proceeds
on to say that “the President shall address both Houses assembled together and inform
the Majlis-e-Shoora (Parliament) of the causes of its summons”. The learned Attorney
General was laying emphasis on the last phrase appearing in this Article ‘inform
the Majlis- e-Shoora’. He was saying, as far as I have been able to understand him,
that since the reference is to Majlis-e-Shoora, the “first session” must also be of the
Majlis-e-Shoora, which the President shall address. I just now mentioned that we are
dealing here with three entities - the Shoora, the Senate and the Assembly. Like the
three entities, the Constitution also envisages three different modes for the meetings
of the Parliament. Incidentally, Senator Wasim Sajjad mentions in his motion that the
sub-Article 56(3) places an obligation on the President to address a “Joint Session of
Parliament”. No where in the Constitution, have I been able to find the words “Joint
Session”. The words used, signifying the three modes of sitting that I am referring to
are, that either House meets separately, or the two Houses meet in “Joint Sitting”—
and 1 will come to “Joint Sitting” separately - or the two Houses “assembled together”.
These then are the three different modes: The two -Houses “assembled together”; the
two Houses in ‘Joint Sitting’ and either House meeting separately. There is no such
thing as a “Joint Session” of the Parliament. This same Article to which references
have been made also gives a right or places an obligation on the President to address
either House or the two Houses assembled together. But where does the President
derive his power from to summon or to prorogue the Parliament or either House of the
Parliament? The power to summon and prorogue the Houses is provided under Article
54, to which Minister of State for Justice and Parliamentary Affairs, Mr. Marwat, made
a reference. Article 54, if I may read that out, says: “The Presidnet may, from time to
time, summon either House or both Houses or Majlis-e-Shoora (Parliament) in joint
sitting to meet etc.” Now, although the subsequent Article 56, both in its Clause (1) as
well as in Clause (3) refers, among others to the, President addressing the two Houses
“assembled together” yet the power which Article 54 of the Constitution confers on
the President, as for summoning and prorogation of the Parliament or of either of its
Houses is concerned, talks only of the Parliament meeting “in Joint Sitting”. For the
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purposes of his address, however, Article 56 does provide that the President “may for
that purpose require the attendance of the members” - which may or may not amount
to summoning a session of the Parliament. Whether this can be considered as a flaw
in drafting I am not in a position to say at this stage and would not like to enter into
that argument. But, on the first day, when this issue came up I did point out that the
language of the Constitution as far as these Articles are concerned, is not a very happy
language, as it is susceptible of different interpretations, and this is what is creating
the present confusion.
Coming to interpretation: if for the time being, we forget about the etymology of Article
56(3) and we take its plain meaning, the first question that arises and which has been
bothering us all, is what exactly the reference to “the first session in each year” means;
the first session of the Majlis-e-Shoora as interpreted by the Attorney General, the
first meeting of the Senate which started on the 3rd July or the first meeting .of the
National Assembly which started on the 29th of May. This is not very clear from the
text if for the time being, as I said, we forget about its etymology. So the plain reading
of this Clause does create a doubt as to the type or mode of the meeting of Parliament
which the President should address. Address under Article 56( 1) is voluntary - the
President “may” address — but in what mode the Parliament should meet and when,
which would obligate the President under Article 56(3) to address it is not obvious.
However, whatever may appear to be the plain meaning of the Clause, we cannot
forget its etymology as was rightly pointed out by a number of honourable Members.
And when we go into its origin the first thing we should do is to examine the text of
Article 56(3) as it existed before it was amended to appear in its present form. The
original Article (prior to amendment) read:
“At the commencement of each session of the Majlis-e-Shoora (Parliament),
the President shall address both Houses assembled together and inform the
Majlis-e-Shoora of the causes of its summons”
Now it would be noted that the central idea or thought contained in the original Article
56(3) regarding the compulsory address by the President appears in the amended
Clause also but while in the original, from where it is borrowed, it was very specific,
and very precisely mentioned, that what was meant was each session of the Majlis-eShoora or Parliament and not of either House, the amended Clause does not refer to
the occasion of the address with the same clarity, although it also closes with the same
language (as did the original) that “the President shall address both Houses assembled
together and inform the Majlis-e-Shoora of the causes of its summons”.
This is one aspect of the etymology. The other is to which the mover of the Motion
as well as a number of other honourable Members were referring viz the practice,
the procedures and the traditions in this respect existing else¬where, and also the
purpose or rather the object and purpose, as Mr. Wasim Sajjad put it, if 1 have heard
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him correctly, for which this amendment had to be made and this change brought in
the Constitution. It was contended that it must have been with a purpose and must
have been for an object. The conclusion was being drawn that the Parliament, in
Parliamentary democracies - and we, as also India, are following the British traditions
in this regard - opens each year with a speech from the throne (by the Queen) and this
was the Shan-e-nazool and this was the origin of the President or the Head of State’s
Address.
In the history of this sub-continent, as far I have been able to find out the “provision
for address by the Head of State to Parliament goes back to the year 1921 when the
Central Legislature was set up for the first time under the Government of India Act,
1919. The Act provided for the address by the Governor General in his discretion to
either House of the Central Legislature. Though there was no specific provision in
the Act for the Governor General’s address to both the Houses assembled together,
in practice during the year 1921 to 1934 the Governor General addressed the Lower
House separately as well as both the Houses assembled together on a number of
occasions”. Now, what was the object? The object was, and this is what the mover of
the Motion has been emphasising that the address was supposed to be a statement of
policy of the Government. Although at that time the Governor General had a lot more
discretionary powers but the speech, in the British tradition of speech from the throne,
was supposed to be an address prepared by the Government. This was the point of
view held by a number of honourable Members and I believe it was Prof. Khurshid or
perhaps Senator Wasim Sajjad himself who had pointed out that the so called address
of the President, “is an address drafted by the Government and it is the Government
which is responsible for the content of that address”. Again, what is the purpose, it
was asked? The purpose was stated to be to make the policies and programmes of
the Government known at the commencement of the Parliamentary session and it
was for this reason that the traditional address on the one hand contained a review
of the activities and achievements of the Government during the previous year and
on the other an outline of its policies with regard to important internal and current
international problems. With the same object in view, the address also contained a
brief account of the programme of the Government business for the year. It, however,
(and this is also in the British tradition) did not cover the entire range of legislative
business’ which Government intended to bring before the House during the year
and a practice has developed in some countries that after the address a separate note
giving details of the Government business expected to be taken up during the year is
published in what is called “The Bulletin”.
The position, then, is that according to one interpretation based on superficial reading
of the text there can arise (and was perhaps) a genuine doubt about the exact meaning
of Article 56(3) particularly when we forget its background, we forget its etymology,
and we forget its Shan-e-Nazool, as I have been saying. On the other hand, if we
keep the background and origin of the amendment in the Article in mind then the
interpretation can be different, and I think it appears more reasonable to proceed on
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the assumption which the mover of Motion has been stressing that the object of the
change was that the President should address the Parliament right in the beginning of
the Parliamentary year, that he should give the Government programme for the year,
and explain its various policies etc., so that Parliament can proceed with its business
from there onward in the full knowledge of Government programmes and policies.
Now this purpose is indeed, and I think actually was, a valid purpose, which in the
past, before the amendment of Article 56 (3), it would appear, had remained unfulfilled.
But when we compare our position in this matter with other countries there is again a
difference. Members have been laying too much stress on the Indian traditions. One of
the honourable members, I forget who, quoting from the Indian Constitution, in fact,
said that the language of Article 56(3) is an exact copy of Article 87(1) of the Indian
Constitution. This is largely so, but here again it would seem advisable to point out the
differences also between the two Constitutions.
In the Indian Constitution the President’s right of address has been divided into two
categories and dealt with under two separate and independent Articles. Article 86 of
the Indian Constitution deals with the “Right of the President to address and send
messages to the House” and is in two parts, 86(1) and 86(2). Now Clause (1) of this
Article is at par with and couched more or less in the same language as Clause (1) of
Article 56 of the Pakistan Constitution reading:
“The President may address either House or both Houses assembled
together and may for that purpose require the attendance of its members”
The second Clause of this Article is not relevant for our present purpose. Article 86
(Indian Constitution) is followed by another, independent Article 87 whose heading
is altogether different. Its heading is “Special Address by the President”. This Article
again is in two parts; its Clause (1) is at par, more or less, with Clause (3) and its
Clause (2) with Clause (4) of Article 56 of Pakistan Constitution. So, while we are
covering the “right” of the President to address both the Houses assembled together as
well as the “requirement” of “Special” address by the President on specified occasions
under one single Article 56, with its marginal heading “Address by President”, the
Indian Constitution makes a clear distinction between the two. Prof. Khurshid did
point out that the same differentiation can also be read into Clause(1)and Clause (3) of
Article 56 of our Constitution in so far that it is not obligatory on the President under
Article 56(1)—the word used being ‘may’—to address the Parliament even though
the two Houses may be assembled together, but Article 56 (3) makes it incumbent or
obligatory on him to do so. This may be so, but Article 56 still fails to bring out in the
same precise manner as the Indian Constitution does, the distinction in the matter
of Address between the President’s “rights” and “obligations”, and the occasions on
which he may exercise his ‘ordinary’ right or must fulfil his ‘special’ obligation. There
is thus this basic difference in the Articles governing the subject of Address, as they
appear in the two Constitutions.
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Besides, when we contend that in these and similar matters we may follow the Indian
tradition - and India itself has been following the British traditions - we must look at
the attendant circumstances also, apart from the stage of development and the history
of evolution of democracy in the two countries. In evolving its own traditions and
institutions, India has been adopting the British partices to its own requirements, and
here I would like to quote from Kaul. It says with regard to Article 85 (India) which
deals with “Sessions of Parliament; prorogation and Dissolution” - corresponding to our
Article 54, to which I referred earlier, that this is a departure from the British practice.
“In the United Kingdom both the Houses are summoned, prorogued and dissolved
together even though the House of Lords is a hereditary body and the dissolution has
no effect on its membership”. Departing from this practice India has adopted its own
system of summoning of the Parliament in which the two Houses can be called to
meet separately and on different dates. They work according to a ‘Calendar of Sittings’
which is issued at the beginning of each year or Session. Quoting Kaul again:
“Normally three sessions of the Lok Sabha are held in a year. The question of
having more or less fixed dates for the commencement of the three sessions
was considered by the General Purposes Committee of Lok Sabha at their
sitting held on 22nd April, 1955 and they recommended the following time
table for the three sessions:
Budget Session:

From 1st February to 7th May. (Their financial year
incidentally starts from the beginning of April).

Autumn Session:

From 15th July to 15th September 15.

Winter Session:

From 5th November to 22nd December.

The Cabinet agreed with these recommendations. The time table has not, however,
been observed in practice. Sessions have commenced on different dates though more
or less in the specified months and the duration has varied according to the volume of
business conducted by the House”.
My point was that when we follow the examples of others we must also take note of
the difference in the attendant circumstances. Now, unlike India we have no system
yet to know beforehand when the Parliament is going to meet in its first session. We
have unfortunately (our institutions are perhaps too new and our democracy still in
its infancy) not yet been able to decide upon a programme, for the year as a whole,
regarding the sittings either of the Parliament or of the Senate or the National Assembly
and in its absence it becomes very difficult to regulate the business of the House to any
time frame and for members to be certain about the likely dates of commencement of a
particular session. This is one point.
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The second related point pertains to the necessity and the timing when meeting of the
two Houses are normally called. The Indian practice according to Kaul is that “It is not
necessary that the Lok Sabha and Rajya Sabha should be summoned and prorogued
simultaneously on the same date. Sessions of the two Houses are generally held on
different dates except for the first session of a year every year and the first session after
the reConstitution of the Lok Sabha is when the President addresses members of both
the Houses assembled together”. Normally the two Houses meet, I think, at an interval
of not more than seven to ten days after the Lok Sabha starts its first session in the
year. Here again we have no such system, not yet at any rate, and this in my opinion is
another matter to which we will have to address ourselves. We shall consider why it is
thought necessary and how it is that in India the two Houses meet within a short span
of time of each other but in our case, as happened this year, while the Assembly met on
29th May, the necessity of calling a session of the Senate was not felt until the 3rd of
July, i.e. almost one month later. Now there seems to be a reason for it and 1 think this
reason also constitutes one of those differences which should not be forgotten, when we
talk of the object and purpose behind the amended provision governing the President’s
Address and when we talk of the programme and policies of the Government which
that Address is supposed to reflect. The reason lies in the difference in responsibilities
of the two Houses of Parliament in the two countries particularly in financial matters,
the different treatment which their respective Constitutions give to these matters
and the different procedures they prescribe for their consideration in Parliament. If
you would bear with me I would like to quote what the exact position is in the two
Constitutions because this aspect had not been referred to by any other honourable
member and it is, I believe, particularly relevant to the determination of the question
of privilege that we are considering.
“Financial matters” in our Constitution are covered in the main by Article
73, Article 80, Article 81, Article 82, Article 84 and Article 85. 1 will briefly
touch on these because Senator Wasim Sajjad while commenting on the
respective role and responsibility of the Senate and National Assembly
in financial matters had made the point that it is with regard to Money
Bills only that the Senate jurisdiction is barred - implying thereby that in
other respects the two Houses have an equal role in monetary matters. This
unfortunately is not the position and that is why I would like to bring it
especially to the notice of the House and explain it at a little length.
Article 73 deals with Money Bills. It says- “a Money Bill shall originate in the National
Assembly and after it has been passed by the Assembly it shall. without being
transmitted to the Senate, be presented to the President for his assent”.
This is one. Then follow several other Articles dealing with the definition and
processing of Money Bills and certain financial procedures which are not particularly
relevant for our present purpose. Article 80 is the next relevant Article and it says‘The Federal Government shall, in respect of every financial year, cause to be laid
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before the National Assembly a statement of the estimated receipts and expenditure
of the Federal Government for that year, in this Part referred to as the Annual Budget
Statement”. Now this Annual Budget statement is not placed before the Senate, it is
only placed before the National Assembly which means that the real budget business
is the concern of the Assembly and not of the Senate,
Next we come to Charged Expenditure. Article 82(1) says: “So much of the Annual
Budget Statement as relates to the expenditure charged upon the Federal Consolidated
Fund may be discussed in, but shall not be submitted to the vote of the National
Assembly”. Here again the provision, completely ignoring the existence and by-passing
the jurisdiction of the Senate, makes even the discussion of charged expenditure the
responsibility of the Assembly and not of the Senate.
The Article next following deals with Supplementary and Excess grants, and Article
84 says in respect thereof ”... the Federal Government shall have power to authorise
expenditure from the Federal Consolidated Fund.... and shall cause to be laid before
the National Assembly a Supplementary Budget Statement or an Excess Budget
Statement”. In it again there is no mention of the Senate.
Next comes “Votes on account”. This is Article 85 and it says: “Notwithstanding
anything contained in the foregoing provisions relating to financial matters, the
National Assembly shall have power to make any grant in advance in respect of the
estimated expenditure....” Here again it would be noted; the power is given to the
National Assembly and not to the Senate.
It is thus clear that it is not only the legislative business of the passing of a Money
Bill but the whole range of financial matters - from placing of the Annual Budget
Statement, the Demands for Grants, discussion on the charged expenditure, the laying
of the schedule of authorised expenditure the Supplementary and Excess Expenditure
Grants to Votes on account or advance provision of funds ---- which the Constitution
makes the sole responsibility of the National Assembly and totally excludes therefrom
the jurisdiction of the Senate.
Contrary to this, the Indian Constitution has altogether different provisions. Starting
with Money Bills - Article 109 of the Indian Constitution says:
“A Money Bill shall not be introduced in the Council of States (which is
equivalent of our Senate) (but) after a Money Bill has been passed by the
House of the People, it shall be transmitted to the Council of States for
its recommendations and the Council of States shall, within a period ofl4
days from the date of the receipt of the Bill return the Bill to the House
of the People with its recommendations and the House of the People
may thereupon either accept or reject all or any of the recommendations
of the Council of States. If the House of the People accepts any of the
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recommendations of the Council of States, the Money Bill shall be deemed
to have been passed by both Houses with the amendments recommended
by the Council of States. If the House of the People does not accept any
of the recommendations of the Council of States the Money Bill shall be
deemed (even then) to have been passed by both the Houses in the form in
which it was passed by the House of the People”.
So the Upper House in the Indian Constitution has a distinct role to play with regard
to Money Bill simultaneously with the consideration of that Money Bill by the Lower
House. This is not, as I said, the position in Pakistan. Not only is a Money Bill not
introduced in the Senate but it also at no stage comes to the Senate. As soon as it is
considered and passed by the Lower House, it goes straight to the President for his
assent.
Similarly, as I just told you, the Annual Budget Statement is not required by our
Constitution to be placed before this House (Senate). In fact, the Constitution by its
various provisions would appear to bar it. In the case of India, on the other hand, the
relevant provision (Article 112) says:
“The President shall in respect of any financial year cause to be laid before
both the Houses of Parliament a statement of the estimated receipts and
expenditure of the Government of India for that year, in this part referred
to as the Annual Financial Statements”.
Further in its Article 113 the Indian Constitution says:
“So much of the estimate as relates to expenditure charged upon the
Consolidated Fund of India shall not be submitted to the vote of Parliament
but nothing in this Clause shall be construed as preventing the discussion
in either House of Parliament of any of these estimates”.
Similar provisions exist in respect of Supplementary, Additional and Excess grants.
Article 115 which deals with these matters says:
“The President shall.... cause to be laid before both the Houses of Parliament
another statement showing the estimated amount of that (Supplementary
or Additional) expenditure or cause to be presented to the House of the
People a demand for such excess ...” etc.
Then with regard to the ‘Votes on account’ or the sanction of expenditure in advance,
Article 116 says:
“.... and the Parliament shall have power to authorise by law the withdrawal
of money etc...”
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It would thus be evident that it is not actually the Lower House or the Lok Sabha
alone but the Parliament as such the two Houses together - to which the Constitution
assigns a role in these matters. The purpose of my quoting at this length from the two
Constitutions was to demonstrate that there is a basic difference between what I have
been calling the “attendant circumstances” in the two countries, and these will have
to be taken into account when thinking of adopting the traditions set by the other.
What makes it necessary in the case of one Parliament (India) that the two Houses
should meet simultaneously or within a short span of each other is because of the fact
that there are matters, arising at the beginning of a year, which its Constitution, and
the procedure set by it, requires that the two should consider and determine more or
less simultaneously. These requirements do not exist in the case of Pakistan and this is
why a delay of something like five or six weeks takes place between the meeting of the
National Assembly, if it is its Budget Session, and the meeting of the Senate, which has
no role to play in the consideration and passing of the budget.
Now it is in this context when the Constitutional procedures (and our own traditions
for the time being) do not establish a clear and close link between first sessions of the
two Houses in a year that the doubt in regard to the interpretation of Clause 56(3) gets
strengthened, whether the references therein to “the first session of a year” is to the
first session of the year of the Senate or of the two Houses together i.e. of the Majlise-Shoora - a genuine doubt 1 would say, particularly when we have also interpreted
that the “year” in our case means the Parliamentary Year - (the period or the time in
which the life of either House is computed) - which does not coincide either with the
financial year or with the calendar year but is a different animal - a category of its own.
The ‘year of the Senate’ can also differ widely from the ‘year of the Assembly’ creating
further complications. What happens for example if the Assembly in a particular year
is elected in, say October or December, and its year starts from then onwards. It may
not be possible in that case, as I have perhaps explained on some other occasion, to
have a “timely” discussion at any rate, of matters which the Senate should ordinarily
be discussing at the commencement of its (the Senate) year. These then are some of the
points, some of the considera¬tions, creating genuine doubts (about the timing and
occasion of the Address). But I come back to the main point; why was it considered
necessary to amend the Article and what purpose and object was intended to be served
by the change?
The main point which the Mover of the Motion has made in his Motion, making it one
of the privilege, is and I would read that portion again:
“This sub-Article [referring to Clause 56 (3) of the Constitution] places
an obligation on the President to address a Joint Session of Parliament at
the commencement of the first session of each year and confers a privilege
on the Senate to meet in a Joint Session” and consider the address of the
President”.
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Now a “Joint Session” as I have explained already is not something which is recognized
by the Constitution. The Constitution recognizes a “Joint Sitting” only or “the two
Houses assembled together” and I will comment on that a little later. The Motion then
goes on to say “that the President’s Address will traditionally outline the programme
of the Government for the year” — (provided—if I may interject my own opinion at
this stage—the other attendant circumstances are also similar to what obtains either
in U.K. or in India, and I have already brought to your notice the principal differences
that exist in our respective Constitutions and procedures)—“which programme can
then be discussed either in the Joint Session or individually by the Senate. This is an
important privilege of the Senate because it can in this manner discuss, inter alia, the
economic policies and the fiscal programme of the Government which opportunity may
otherwise be lost. Already the discussion of the fiscal policies has become meaningless
with the presentation of the Budget before the National Assembly”.
Referring in particular to this last point, if the President’s Address did confer a
privilege on the Senate by providing it with an opportunity to discuss Government
programme and policies for the year and if that opportunity has indeed been lost, then
I would say that it would amount to a breach of privilege. But I think that opportunity
to discuss the programmes and policies and what else is contained in the President’s
Address still exists and is not lost. The President addressed the two Houses assembled
together on 8th of this Month. (There is a procedural point connected with that also
but I would refer to it later). That address (subject to Rules) can be discussed at any
time by either House and since in that address the President has touched on a number
of matters—political, foreign and domestic, budget and fiscal, Islamisation of laws
etc.—I think all of them can be discussed if the House so decides. Senator Wasim
Sajjad’s point, however, was that even though they may be discussed, they would not
be discussed at the right time, and in his formal motion, as I have quoted earlier, he
contends that “already the discussion of the fiscal policies has become meaningless
with the presentation of the budget before the National Assembly”. I have explained
to you at length what role the Senate can play and what contribution it can make
under the Constitution to the consideration and passing or approval of the budget and
allied money matters. None whatever. I have also apprised you of what role the Senate
can legitimately play otherwise. In that respect there is nothing in my opinion which
will prevent the Senate or its Committees from discussing a policy or programme of
the Government, including the broad general policy underlying the budget or other
fiscal measures, on the basis of a Resolution, or on the basis of a motion of some
other type or even on the basis of the question and answer exchanges that take place
daily. That right still remains un-affected and that opportunity still exists and can be
availed of under the Rules. But as it was not a direct obligation of the Senate and the
Constitution does not envisage any active role for the Senate to express its opinion or
make its recommendation on the budget as in India, no privilege was involved and,
therefore, no privilege hurt.
Nevertheless, I must say that the change in the language of Article 56(3) did imply a
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change in intention, a change in the object and purpose as I had hinted in the beginning.
The intention and object appeared to be that Government policies and Government
programmes for the year should see the light of the day right in the beginning of the
year, before the commencement of the first session of the Assembly or of the Senate.
This implicit assumption has not been met. Although the failure to do so, because of
the various reasons that I have detailed earlier, particularly the different interpretation
to which the language of the relevant provision lends itself and the genuine doubt that
it creates regarding its exact import and the manner in which it is to be carried out,
does not amount to a breach of privilege, it very nearly, I would say, comes to that. It
hovers, in other words, on the border of a breach of privilege not calling and addressing
the two Houses assembled together earlier than the first session of either House in
that year.
There are two other points which need to be made; One is this concept of “Joint Sitting”
as distinct from the “two Houses assembled together”. Convening of Joint Sittings is
provided for in several Articles of the Constitution and there is a separate procedure for
it. Briefly, Joint Sittings are convened when there arise differences of opinion between
the two Houses with regard to legislation. This contingency is covered by Article 70(2)
and Article 70(3). The question of removal or no confidence in or impeachment of the
President also requires to be discussed in Joint Sitting [(Article 47(5)]. Similarly, the
proclamation of Emergency needs to be laid under Article 232 before a Joint Sitting,
and there are one or two more cases of that type. The procedure for Joint Sittings is also
governed by separate Rules framed under Article 72 of the Constitution. Under these
Rules the Speaker or the Chairman of the Senate can make a request to the President
for calling a Joint Sitting if there are differences of opinion between the two Houses
with regard to the approval or passage of Bills and the President is bound to call such
a meeting.
But these Joint Sittings, and this is a point to be noted, are altogether distinct and have
a different connotation from the concept of the two Houses assembled together. The
latter concept figures only in Aticle 56(1) and in Article 56(3), dealing with the address
of the President and is relevant only for that purposes, while Joint Sittings are intended
for transacting specified business. A reference was made in the debate to the necessity
of Rules for regulating the proceeding of the two Houses assembled together and for
the allotment of time under Article 56(4) for discussion of matters in the President’s
Address. Article 56(4) provides: “Provision shall be made in the rules for regulating
the procedure of a Houle and the conduct of its business for the allotment of time for
discussion of the matters referred to in the address of the President”.
This, regrettably, has again not been done. Some attempt has been made to provide for
it in what are called the “Parliament (Joint Sittings) Rules”. But those rules essentially
govern the Joint Sittings how they are to be called, in what circumstances they have
to be called, who presides over them, who controls and regulates their business etc.
and have little to do with the conduct and proceedings of the two Houses assembled
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together. Nevertheless, an ad hoc provision has been inserted in these Joint Sittings
rules of the 1973 vintage, which appears more like an afterthought than a considered
provision under Article 56(4). The new insertion appears as Rule 5A in the “Joint
Sittings Rules” and reads:
“5A. Both Houses assembled for the address of the President—
(1) When both the Houses assemble together for the purpose of the
address of the President under Clause (3) of Article 56; the proceedings
shall be conducted and controlled by the President in such manner as
he may deem fit and without prejudice to the generality of the foregoing
provision, the President shall for the purposes have all the powers vested
in the Speaker under these rules.
(2) The address of the President shall amongst other things contain a
statement of the causes of the two Houses being summoned”.
At this stage it appears convenient if I also deal with the point which was raised, I
think, by Senator Ahmed Mian Soomro that even for the meeting on the 8th July which
was addressed by the President, the Majlis-e-Shoora (Parliament) was not informed
of the causes of its summons, which is a statutory requirement. From the Rule that
I have quoted, it would be noted that the causes of summons are not required to be
given separately but the address of the President itself is supposed to contain them.
Otherwise too, every address even as a form of address ordinarily opens with some
formal words referring to the significance of the occasion, why the meeting had been
convened and why and in what capacity the Speaker was addressing it, and that actually
becomes the cause of the summons. Now this, as I was saying, is the only provision
made in the rules with regard to “the two Houses assembled together” in connection
with the President’s Address and I do not think it meets the requirements of Article
56 (4). If we follow the Indian tradition, which also incidentally corresponds to what
the practice is in U.K - the Assembly of the members of the National Assembly and
the Senate to hear President’s Address under Clause (3) of Article 56 can be deemed
to be neither a Joint Sitting of both the Houses (because the Joint Sitting is called for
altogether different purposes and under different provisions of the Constitution to
which I have referred) nor a sitting of the National Assembly, nor of the Senate, and
this is what creates the confusion and points out to a deficiency in the Rules. As Kaul
says: “When the President addresses the Houses under the said provision, he functions
as a limb of Parliament. When he discharges the Constitutional function of addressing
the two Houses, he is in charge of the proceedings of the Houses until his address is
completed” and “for this purpose he may conduct the proceedings in an appropriate
manner consistent with his position and dignity as well as the dignity and status of
the Houses”. Further, although the President is in charge of the proceedings neither
he nor the Chairman, Senate nor the Speaker (who . by convention take their seats
on this occasion at the dias with the President) nor any other person can be said to
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preside over the meeting of the members of the two Houses assembled together— the
President, for the reason that he is neither a member of the Senate nor of the Assembly
and nobody who is neither a member of the one or the other House can preside over a
meeting of the Houses. So, this is the position of “Joint Sitting” and “the two Houses
assembled together” under the Articles of the Constitution.
The up-shot of all that I have said rather disjointedly is that while there appears to
have been a lapse, the lapse does not amount to a breach of privilege, although as I said
before, keeping the intention in mind, it very nearly does. Putting it differently, and
whether somebody accepts the blame for it or not, I am of the view that the failure to
arrange for the President’s Address before the commencement of the Session of either
of the Houses while it borders or rather hovers on the border of (Constitutional)
illegality, in our present situation, for the reason that I have given earlier and in the
absence of Rules and traditions of our own to which I just referred, is not “illegality”
itself. This is point one.
A related point is that it was the responsibility of all of us to address ourselves to the
framing of rules envisaged by the Constitution. We could also have decided what was
meant by the change in the provisions regarding the President’s Address. We may do so
now, 1 do not think it would require a Constitutional amendment to clarify the position.
It can and better be done by establishing a tradition regarding the “commencement of
the first session of each year” and what we mean by it. Since our Parliamentary Session
each year also usually starts with the Budget Session of the National Assembly that
can serve as a point of reference, and with reference to that occasion we may decide
that the first session of the year should be deemed to commence—a day or two or
three or whatever the Government thinks fit, before the commencement of the Budget
Session of the Assembly. At the same time, we must have a programme or a “calendar
of sittings” for the two Houses drawn up in advance for the year as a whole. We should
also, without loss of time, lay down a procedure for the President to address the two
Houses assembled together and what to make of the address after it has been delivered.
Even today, we have not got an authentic copy or the “authorized version” of what the
President said on the last occasion. There is of course no time limit specified for this.
But as both Houses under the Rules are expected to discuss the matters contained in
the Address by means of a motion of thanks or whatever, the Houses are entitled to get
a copy of the address as early as possible. It would also be necessary to specify in the
procedures the manner in which the address of the President should be provided to
the two Houses either by making authentic copies available to their Presiding Officers
or by laying it on the Table of the two Houses. There again a question may arise, as
it has arisen during this Session in some other connection, as to who should lay it?
The contents of the address as we have observed already is the responsibility of the
Government. The address itself is supposed to be drafted by the Government and its
words are words of the Government put in the mouth of the President according to the
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Parliamentary practice. It must, therefore, be placed by the Government on the Table
of the House so that on a motion by any member or by the Government itself it can be
debated and discussed.
One thing more, I agree with Prof. Khurshid when he said referring to Article 254 that
this could be stretched (by placing a somewhat liberal interpretation on its provisions)
to cover any irregularity that might have taken place as a result of the failure to address
the two Houses assembled together at the time (whatever it is) envisaged by the
Constitution. Since the two Houses assembled together have been addressed by the
President although after the was moved and may be not at the appropriate time.
Article 254 can be pressed into service to cover whatever irregularity one or the other
honourable member might think there has been in the proceedings. Article 254 reads:
“When an act or a thing is required by the Constitution to be done within a particular
period—’within a particular period’ incidentally also means by a particular date
according to its dictionary meanings-and it is not done within that period, the doing
of the act or thing shall not be invalid or otherwise ineffective by reason only that it
was not done within that period”. This Article can be invoked to rectify if necessary
any irregularity arising from failure to comply with the Constitutional requirement, as
to time.
In conclusion, to lay down the rule and accepting the offer of the honourable Minister
for Justice and Parliamentary Affairs, I would say, that in future, the date or time when
the two Houses should meet for the President’s Address under Article 56 (3) should be
specified in advance; there should be a calendar of sittings drawn up for the year as a
whole before the commencement of the first session; Rules should be framed providing
for the manner in which the meeting of the two Houses assembled together should be
called and conducted; how the President’s Address (because the President in these
matters is governed by the advice of the Government and is not a free agent) should be
organized; how and in what manner copies of his address should be made available to
the two Houses; how a debate should be initiated on that basis, how much time should
be allotted and in what manner for discussion of the matters referred to in the address
and what changes should be made in the existing rules of procedure of the two Houses
for that purpose. With this, I think, while there may have been a mistake or a lapse or
whatever, for the future at least we would be on the right track, and would have set up
unambiguous traditions. I hope, this is acceptable to the House”.
In the end, the Chairman informed the House that a question of breach of privilege, more
or less on similar grounds, had been raised in the National Assembly also in its sitting
of 26th May, 1986, convened to consider a motion of no confidence in the Speaker.
Although no honourable member had made a reference to that Privilege Motion, yet,
the Chairman observed, it was worth referring to, if only to complete the record. The
issue there also was as to what was meant by the phrase “at the commencement of the
first session in each year”, and referring to it, the Deputy Speaker of the Assembly who
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was presiding over the session had ruled that the words “first session in each year”
referred to a session of both the Houses (Parliament) assembled together (and not to
session of the Assembly). The Chairman said that although the House was not bound
by it, members may wish to take note of that ruling also.
Senate Debates,
7th July, 14th July, 15th July, 1986.

11.

54

Privilege Motion: the question of privilege raised was that during February—March
1986 session the Senate passed a Resolution unanimously which recommended that the
government should celebrate each year Independence Day on 27th ramzan instead of
14th of August: the 27th of Ramzan quietly passed but government neither took any
action on the Senate Resolution nor cared to inform this House of the reasons for
non-implementation thereof which according to the mover had breached the privilege
of the House: the mover also contended that the government at least had the moral
obligation to keep the House informed of the action it proposed to take or not to take
on the Resolution or the reasons for not taking such action because the Resolution
was passed unanimously without any opposition from the government: the justice
Minister contended that technically the motion was not admissible as the government
was not bound to implement a Resolution which merely expressed a formal opinion or
recommendation of the Senate: the government he said has to take many factors into
consideration before it arrives at a decision to implement or otherwise the Resolution
passed by the House: the Chairman ruled that a Resolution on any subject passed
unanimously by any House whether it is the Senate or the Assembly is deserving of the
highest respect and earliest consider-ation: therefore, it should not be brushed aside
lightly: the decisions on such Resolutions should be taken at the highest level consistent
with the dignity of the House: when the Senate Secretariat communicates the passage of
the Resolution to the concerned division under rule 124, it is the duty of that division as
a matter of ordinary courtesy that a reply should be sent to that communication in due
course of time indicating the status of the case as well as the action they have taken on it
from time to time: the Chairman also ruled that the Resolutions adopted by the House
can be divided into three categories; those which have a statutory effect i.e. passed in
pursuance of a provision of the Constitution or a statute just as a no confidence motion
in the chair, a no confidence motion in the Prime Minister as far as the Assembly is
concerned; and several other Resolutions of that type which are Constitutional
Resolutions and are absolutely binding on the government: the second category of
Resolutions is that concerning the control of the House over its own proceedings: these
Resolutions are passed by the House for evolving or controlling its own procedure and
have the force of an order or law: these have semi-Constitutional or statutory status:
these are also binding on the government: the third category includes those Resolutions
which arc moved mostly by private members and amount to an expression of opinion:
these are not binding on the government: a Resolution, like government assurance in
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some situations if not implemented, just as non-implementation of an assurance given
by a Minister on the floor of the House; is neither a breach of privilege nor a contempt
of the House consistent with the universal Parliamentary practice: a Resolution of
this type which amounts merely to an expression of opinion, but which has been passed
unanimously, i.e. with government members also agreeing, is in a sense at par with
an assurance by government, and like an assurance if it is not implemented, does not
constitute a breach of privilege, because the Resolution by itself does not confer any
right or any privilege on the House or any individual member: a Resolution may be
passed by the House against the expressed will of the government: if that happens it
would amount to a vote of censure and the government in that case is bound to resign:
but where the government is itself a party to a Resolution, even though it may not be
binding on it, it lends its moral force to it and as such the governmen should have very
good reason for not implementing such a Resolution and inform the Senate Secretariat
in good time of such reason: subject to these observations the Chairman ruled the
motion out of order.
Ruling
On 10th July, 1986, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of Government failure to implement the Senate’s
unanimously passed Resolution on the celebration of Independence Day on the 27th
of Ramzan of the Hijra year instead of the 14th of August. Explaining his motion the
Senator contended that the Government not only failed to implement a unanimously
passed Resolution on the above subject but also did not care to inform the House of the
reasons for non implementation of the Resolution. Therefore, he contends this failure
constitutes a breach of privilege of the Senate, an Upper House of the Parliament of
Pakistan.
Opposing the motion, the Justice Minister, Mr. Iqbal Ahmed Khan stated that it is the
first session after the session in which the Resolution was passed. Therefore, it was
too early to complain about Government’s failure to intimate the House of the action
Government proposed to take. It also incorrect to say that Government has not at all
considered the Resolution. He opined that 27th of Ramzan had its own sanctity, it
is a very sacred day and it would not be desirable to link the same with some other
event of national significance. The English Calendar, he said, is universally used all
over the world and the entire legislation in the country is also done on the basis of
this Calendar. Therefore, it is not desirable to celebrate Independence Day on the
27th of Ramzan. Hijri Calendar is not constant, it changes year by year. The shift will
belittle the significance of 14th of August when Muslims of India won independence
and carved out a separate home land for themselves.Arguing on the admissibility of
the motion, Justice Minister contended that a Resolution is a formal expression of
opinion on any matter. As regards its implementation the Government has to take
many factors into consideration before it reaches a decision on its implementation or
otherwise. Therefore, Government failure to act on the advice or recommendation of
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the Senate expressed in the form of a Resolution does not amount to breach of any
privilege of the House. Replying to this contention the mover explained that he is fully
aware of the Constitutional position that a Resolution passed by the House is by no
means binding on the Government but his complaints is that the Government has not
paid to the Resolution the attention which it deserves, and has failed to inform the
House of the reasons for not taking any action thereon. At least it was incumbent on
the Government to apprise the House of the measures it is taking or not taking to
implement the Resolution and that is exactly the basis of his Privilege Motion.
Senator Prof. Khurshid Ahmed contended that the Resolution was passed unanimously.
If the Government had any objection to the passage of the Resolution and it could on
the basis of its numerical strength in the House, have managed to get the Resolution
defeated. But after they have not opposed the passage of the Resolution it was their
duty to make genuine efforts to implement the same or had at least informed the House
of the causes of its failure to do so within a reasonable time. It should not have brushed
it aside so lightly.
After hearing the Mover, and a few other Senators and the Justice Minister and ruling
the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed:“A Resolution on any subject passed unanimously by any House whether
it is the Senate or the Assembly is deserving of the highest respect; it is
deserving of the highest consideration, it is also deserving of the earliest
consideration. This is one aspect of the issue. And that I think would lead
us to the conclusion to which Senator, Professor Khurshid Ahmad was
referring, as also Maulana Kausar Niazi in a somewhat different form that
these should not be brushed aside lightly, which means that decisions on
such Resolutions should be taken at the highest level, consistent with the
dignity of this House. Second, as far as the Secretariat is concerned, these
Resolutions are dutifully and punctually passed on, under Rule 124, to the
concerned Divisions and it is left to the concerned Division to process them
further. The Rules do not mention how they should be processed but what I
have stated earlier and flowing from that, I think they should be considered
at the highest level. Moreover, when the Secretariat of the Senate writes to
a particular Division about a particular matter, ordinary courtesy demands
that a reply should also come to that particular communication in due
course of time. In their reply, the Division should indicate the status of the
case as well as the action they have taken on it from time to time. And
if it has not been possible for them to implement the Resolution, and I
will give my ruling on that aspect separately, they should also give all the
reasons they have, why they have not been able to implement it. If they
have been considering a case say for the past six months, this House is
entitled to know, earlier than that, what the status of the action which
they have taken on it, is, and whatever the position might be it should be
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communicated to the Secretariat. It then becomes the duty of the Secretariat
to place a report before this honourable House, that this August House
had passed a Resolution on this or that subject on so and so date, which
was communicated to the Division on such and such date, and up-to-date
this is the action which that Division has taken on it so that the Senate
gets an opportunity of expressing its views whether it is satisfied with the
action taken or it would like to provide further guidance to the Division
in the matter. Now, with regard to the subject matter itself i.e. whether
it is a question of “Istehkak” whether it constitutes a breach of privilege,
I have listened to Maulana for what I think would be the third occasion,
when he himself has said that a Resolution passed by the House whatever
its status is not binding on the Government. This is not entirely correct.
There are Resolutions which are binding on the Government and there are
Resolutions which are not so binding. And! would like to explain this, both
for further guidance and also because this is the universal practice, more
or less, in all Parliamentary democracies, which should be widely known.
In terms of their effect, Resolutions adopted by the House can be divided
into three categories, those which have a statutory effect, that is those
which are tabled in pursuance of a provision of the Constitution or a
statute of Parliament. For example, a no confidence motion in the Chair,
a no confidence motion as far as the Assembly is concerned in the Prime
Minister, and several other Resolutions of that type which are statutory in
the sense of their being Constitutional Resolutions, are absolutely binding
on the Government and there can be no question of their being not binding.
The second category of Resolutions is of those that concern the control of
the House over its own proceedings. These are Resolutions passed by the
House for evolving or controlling its own procedure and have the force of an
order or law, and cannot be defied by any one, nor challenged in any court.
They again, let us say have a semi-Constitutional or statutory position.
Whatever we decide here with regard to controlling the proceedings of
the House or the procedures that we should adopt that becomes binding.
Nobody, for example, can say in the Government or a particular Division
that he is not prepared to answer a question if the rules provide that such a
question is to be answered.
The third category includes those Resolutions which are moved mostly
by private members and which amount to an expression of opinion. As
Maulana Kausar Niazi Sahib has himself been conceding these are the type
of Resolutions which are not binding on the Government. A Resolution like
Government “assurance” in some situations if not implemented, as I think
I have said on previous occasions—but let me quote from my own ruling—
and I quote, that “non-implementation of an assurance given by a Minister
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on the Floor of the House is neither a breach of privilege nor a contempt of
the House”. This again is a universal Parliamentary practice. A Resolution
of this type which amounts merely to an expression of opinion, but which
has been passed unanimously, that is, with Government members also
agreeing, is in a sense at par with an assurance by Government, and like an
assurance if it is not implemented, does not constitute a breach of privilege,
because the Resolution by itself does not confer any right or any privilege
on the House or any individual Member. And there are good reasons for
that view. If I may quote again from the Parliamentary practice as it exists
elsewhere, the reason is that the House does not and cannot itself govern or
adMinister, because the House is not the “Executive”; we are a Mukanana;
we are a legislature and we don’t have any power to adMinister. As such, a
Resolution of the House cannot, in any way, bind the Government to any
policy or course of action and its non-¬implementation does not amount
to a breach as “the implementation of a policy matter is conditional on a
number of factors contributing to such policy” which are better known to
the Executive and which may not have been voiced or brought to notice or
considered during the debate.
But here, I think some moral considerations are involved which, as was
referred to by Prof. Khurshid Ahmad, must also be taken into account. If
there is a Resolution under consideration on which the Government or
some Division of the Government or some Minister has some reservation
or is going to have a second thought, that thought must be expressed in the
House itself, and in that case the Resolution should not be allowed to be
passed unanimously. But when you do pass a Resolution unanimously then
I think, there is a moral commitment involved on the part of the Government
also, to the extent of its having subscribed to the basic thought or basic
theme of that Resolution. Although it may not be binding but keeping the
moral force behind it Government should consider such a Resolution very
seriously before it comes back to the House and says that “sorry, we cannot
implement it”. And when it does, it must have very sound reasons for that.
A situation may arise where a Resolution is passed against the wishes of
the Government. Now, this is the other aspect of the case. A Resolution
may be passed by the House against the expressed will of the Government.
If that happens it would amount to a vote of censure and the Government
in that case is bound to resign. But where the Government is itself a party
to a Resolution, even though it may not be binding on it, it lends its moral
force to it and because of it, must have very good reasons why it is not able
to implement the Resolution. The Government should in good time inform
the Senate Secretariat also of these reasons.
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With these observations, I will conclude that since the Resolution in
question, is a mere expression of opinion and does not constitute or confer
any privilege on the House or any member there is no question of a breach
of privilege as such. But, I hope, the Government would bear in mind what
I have observed with regard to the status, importance and prestige or
‘Vaqar’ of a Resolution passed unanimously by the House, the respect that
it deserves and the manner in which it should be considered and disposed
of in Government”.
Senate Debate,
10th July, 1986.
12.

Privilege Motion: Question Raised Was That A Breach Of Privilege Of The Members Of
The Senate Had Occurred Due To Issuance Of The Ministry Of Interior Demi-Official
Letter No. 7-2-83-Arms (PT) Circulated To The Senators By The Senate Secretariat
Letter Dated 2nd July, 1986 Whereby The Privilege Of The Senators To Recommend
20 Arms Licences Of Non-Prohibited Bore In A Month Has Been Nullified As It Has
Been Made Subject To Verification Of The Antecedents Of The Applicants By The
Police: The Chairman Ruled That The Issuance Of Arms Licences To A Person On
The Recommendation Of An Honourable Member Of The House Was A Concession
Given To Honourable Members As Part Of A Licencing Policy And Not A Specific
(Parliamentary) Privilege: The Motion Was Accordingly Ruled Out.
Ruling

On 13 July,1986. Senator Ahmed Mian Soomro sought leave to move a motion regarding
breach of privilege of the members of the Senate arising out of the issuance of a demiofficial letter by the Ministry of Interior, circulated to the Senators by the Senate
Secretariat vide their letter No. F. 4(6)/85-Ser. dated 2nd July. 1986. According to
which recommendation made by Senators on applications for the issuance of 20
Arms Licences of non-prohibited bore weapons in a month had been made subject
to verification of the antecedents of the applicants by Police. Explaining the motion,
the mover stated that object of his motion was that members of Parliament had the
‘privilege’ of recommending 20 Arms licences of non-prohibited bore in a month.
By the latest instructions, however, the sanction of quota of 20 Licences would be
effectively in the hands of the District Magistrate who would issue licences to the
applicants recommended by the members, not on the member’s recommendations,
but after verification of the antecedents of each applicant by Police. This showed that
members of the Parliament perhaps were not considered responsible enough for their
recommendation to issue Licences to persons who appeared to them to be desirable to
be acceptable, without further verification of their antecedents by a Police Constable.
Instead of reducing the members to that position it would have been, in the opinion
of the mover, better if the power of the members to recommend the issuance of Arms
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licences had been altogether withdrawn. As it was, the power stood completely
nullified and it was an insult to the members of Parliament that a quota given to them
and sanctioned by them should go down in the end to a Constable to report upon and
for the Deputy Commissioner to pass final order thereon.
Opposing the motion Justice Minister Mr. Iqbal Ahmed Khan, stated that no privilege
whatsoever was available to the honourable Senator in this behalf. The Minister
explained that verification of applicant’s antecedents was considered necessary
because members used to make recommendation routinely without full knowledge of
the antecedents of the applicants. As a result, the control on the issuance of fire arms
licences under the Pakistan Arms Act stood considerably eroded. Moreover, issuance
of licences for prohibited bore and non-prohibited bore weapons in such large numbers
and that also without verification of the antecedents of the applicants was fraught with
dangerous consequences. It was not unlikely that some undesirable persons would
take advantage of this situation and succeed in procuring lethal weapons and thereby
pose a serious threat to public security and law and order. The Ministry had strongly
felt that there was need for a thorough review of the existing liberal policy regarding
issuance of arms licences. However, keeping the recommendation of members of the
Parliament in view and out of regard for their feelings in this matter the Provincial
Governments have been asked to carry out verification only in doubtful cases and
not in all cases. The Minister also informed the House that a Privilege Motion (No.
5 of 1986) on this very subject was moved by an honourable member of the National
Assembly. (Mr. Muhammad Usman Ramz) which was discussed by the National
Assembly on 29th of May, 1986 and was ruled out of order by the honourable Speaker.
Since the subject matter of the motion, which concerns the security of all the citizens
of the country has been discussed in the Assembly already, the motion may be ruled
out of order.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed:“We are dealing here with a question of privilege. On a number of previous
occasions, I have explained to the House that privilege is something
which is either conferred by law or by the Constitution or which can
be derived from Parliamentary practices elsewhere in the world. The
privilege, so called, (claimed in the motion) unfortunately, does not fall
in any of those categories. I have, carefully, read the impugned letter and
what I can deduce from it is that Government has simply authorised the
Members to recommend a specified number of applicants for grant of
non-prohibited bore licences in a month. Now this is a ‘concession’ and
by no stretch of imagination can it create a ‘Privilege’ for Members. If you
make a recommendation, well and good but if you don’t, even then it is
not something which hurts a Member’s dignity. With regard to the second
part of the letter which requires verification by the police, or a constable
or some other authority, here, again looking at it objectively are all of us
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really in a position to verify the antecedents of a particular individual who
comes for a particular ‘safarish’? I think, we all suffer in some respect from
‘Husnezan’ We all consider that the person who is close to me; who has
approached me or who is known to me, he is a ‘sufaid baz’ beyond blemish
and there is nothing wrong with him. And it is only these ‘Frishtas’ these so
to say; of the Government which can properly look into the antecedents of
people, and it is only they who can come out with the correct story.
Concluding then 1 take it (the right to recommend) only as a concession,
and do not consider it a privilege of the type, the breach of which can be
made the subject of discussion in this House. The honourable Minister has
referred to the ruling given by the Speaker of the Assembly also. I have got
a copy of that ruling but 1 must say that each House being the Custodian of
its own privileges, while we can get guidance from whatever is decided in a
matter of privilege by the lower House, we are not necessarily bound by it.
In this case, however, I agree with the decision of the Speaker and I would
read that out for you. “Since the issuance of arms licences to a person on the
recommendation of * an honourable Member of this House is not a specific
privilege which is given to any honourable Member, may be a licencing
policy, as such the Privilege Motion is ruled out of order”. In line with that
ruling I do not think that the question raised in the motion amounts to a
breach of any privilege. The motion is accordingly ruled out”.
Senate Debate,
13th July,1986.
13.

Privilege Motion: The question raised was that the government arranged a musical
function in the wake of the passage of the Constitution (ninth amendment) bill, to
celebrate its passage: the President and the Prime Minister had declared the passage
of the bill as a great achievement towards Islamisation of the country’s laws but by
arranging a musical function the culture division of the government had ridiculed
Islamic values and belittled the importance of this achievement: this according to the
mover had breached the privilege of the house: opposing the motion the culture Minister
contended that he failed to understand how a function fixed months before the passage
of the bill could have infringed the privilege of the house and how a musical programme
which aimed at depicting Pakistan Regional Culture could be regarded as conflicting
with Islamic values: he denied that function was held to celebrate the passage of the bill:
the bill was passed on 7th July, while the function was held on 9th July, and its date was
fixed months before the passage of the bill: ruling out the motion the Chairman held
that it was a moot point whether music as part of our culture was against the Principles
of Islam: there is a school of thought in Islam which believes in but that aside, it strains
common sense of an ordinary person like me to understand how the allegation made in
the motion could even remotely constitute a breach of privilege of the house: moreover,
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the passage of the bill and the holding of the function took place on different dates and
they had no connection with each other even though the time of the passage of the bill
and the holding of the musical function might have been close together: as the motion
did not raise any specific question of breach of privilege conferred on the house or any
honourable member by law of by Constitution it was ruled out of order

Ruling
On 13th July, 1986 Senator Qazi Hussain Ahmed sought leave of the House to raise
a question of breach of privilege arising out of the Culture and Tourism Division’s
holding a musical function on the evening of 9th of July, to celebrate the passage of
the Constitution (Nineth Amendment) Bill. Explaining his motion the Senator stated
that the President and the Prime Minister regarded the passage of the Bill as a great
achievement which would usher in an era of “Islamisation” in the country. But by
holding the musical function on the night of 9th July, 1986, just two days after the
passage of the Bill, the Culture and Tourism Division had ridiculed Islamic values and
belittled the importance of the passage of the Bill.
Opposing the motion the Minister for Culture and Tourism Division stated that the
Cultural troupe (whose function it was) had been founded years before to depict
and project Pakistan regional culture and civilization. This troupe had been giving
performances in foreign countries and presently it was visiting Canada. The date for
the performance of the function at Karachi. which is the headquarter of the troupe, was
fixed months before the passage of the Bill. It had no connection whatsoever with the
passage of the Bill nor was it intended to celebrate the passage of the Bill. The Minister
explained that the function had been arranged at his instance as he wanted to judge for
himself how far the troupe genuinely depicted the cultural and social norms of Pakistan
civilization and to see whether there was anything objectionable in their performance.
He invited the Honourable Members of the Senate and National Assembly to see such
functions and advise the Division on improving the performance of the troupe and
removing from it what might be found objectionable from the social and cultural point
of view. Concluding he said that he failed to understand how a musical function aiming
to depict Pakistan’s culture and civilization through performing arts could constitute
a breach of any privilege of the House.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, held:
“Firstly, the honourable Minister has explained that while the Bill was
passed two days earlier than the function, the function itself was fixed
months earlier. There was thus no connection between the two. Secondly,
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it is a moot point and there are differences of opinion, whether music does
or does not constitute our culture and whether it is against the principles
of Islam. There is a school of thought which believes in‘ & U’ ” but let us
not go into that. Personally, it strains common sense of a man like me to
understand how the allegations made in the motion could even remotely
constitute a breach of privilege of the House, even though the time of
passage of the Constitution (Nineth Amendment) Bill and the holding of
the musical function by the Ministry of Culture and Tourism, may have
been, (though not coinciding) close together. The motion hardly raises any
specific question of breach of privilege conferred on the House or on an
individual honourable member of this House, by law or by Constitution
and I rule it out of Order”.
Senate Debate,
13th July 1986.
14.

Privilege Motion: the question of privilege raised was that the Senate had passed a
unanimous Resolution on repatriation of bihari Muslims stranded in Bangladesh
recommending to the government to make effective arrangements for their repatriation
and rehabilitation, but government had failed to take any action to implement the
Resolution or even bring the matter on Cabinet agenda for consideration or inform
the House about the status of the action taken or being taken or of the reasons for not
taking any action thereon: this, according to the mover, had breached the privilege of the
House: the Chairman observed that there are three classes of Resolutions: one, under
the Constitution or a statute technically called Constitutional/statutory Resolutions:
the other are those passed by the House regulating its own procedure or conduct of its
business: these two kinds of Resolution are binding on the government: there is also
a third category of Resolutions in which the Senate expresses a formal opinion and
recommends to the government for consideration a certain course of action technically
called recommendatory Resolutions which are by their very nature not binding on the
government: the government has discretion to implement such Resolutions and nonimplementation of such Resolutions does not constitute a breach of any Parliamentary
privilege of the House or any member: the Chairman, however, ruled that when Senate
passes a Resolution unanimously and communicates it to the division concerned for
consideration it becomes the duty of that division to take action and inform the House,
in due course, of the status of the action taken or the measures it is taking to implement
it or if government finds that it is not possible to accept the recommendation to inform
the House of the reasons for not being able to implement the recommendations: the
Chairman also ruled that government is not bound to bring the matter on the Cabinet
agenda for consideration: the government could consider it at an appropriate level in
keeping with the rules of business, the dignity of the House and status of the Resolution.
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Ruling
On 13th July, 1986, Senator Maulana Kausar Niazi sought leave to raise a question of
breach of privilege arising out of Government’s failure to take action on the Senate
Resolution regarding repatriation of Bihari Muslims stranded in Bangladesh. The
member contended that the Senate had passed the Resolution a few months back on
the repatriation of Bihari Muslims but it was very unfortunate that the Government
had taken no steps to arrange for their repatriation. This failure according to him had
breached the privilege of the House. Explaining further the member contended that the
Resolution was passed unanimously and until today the Government had not taken
the trouble of even bringing the matter on the agenda of the Cabinet for consideration
and for devising of ways and means to bring the Bihari Muslims back to Pakistan.
He thought that a Fund could have been created in the name of Prime Minister to
raise resources, to meet the expenditure involved which (the lack of resources) the
Government considered to be the real obstacle in the way of repatriation. Recently,
the President had established Mian Amiruddin Anjuman-i-Hamait-Islam fund to raise
money. Similar action could have been taken to tackle the Bihari issue also. The member
complained that the Government had not even informed the House of the measures
it had taken or the reasons for not taking the necessary measures to implement the
Resolution.
Mr. Sartaj Aziz who opposed the motion on technical grounds made a lengthy statement
explaining the real reasons of Government’s inability to repatriate the stranded Bihari
Muslims. He said that the non-Bangali residents of Bangladesh have been receiving
intensive consideration of the Government ever since 1971. Taking a humanitarian view
of the problem an agreement was reached at Delhi in 1973, and a Triparite Agreement
with India and Bangladesh in 1974 according to which the Government of Pakistan
agreed to accept certain specified categories of persons such as those having West
Pakistan origin, Central Government employees and their families and members of
the divided families and persons unacceptable to Bangladesh such as those dubbed
as collaborators (in the civil war). In. accordance with these agreements 1,69144
persons of approved categories were repatriated in three phases from September 1973
to December 1982, and only 513 cleared Biharies were awaiting repatriation.
At this stage, the Chairman, Mr. Ghulam Ishaq Khan, remarked that this fact was
historically correct but the point for consideration is that there was a Resolution
unanimously adopted by the House in which, among other things expressing sympathy
with and concern for the Biharis living in makeshift camps in Bangladesh, it was
recommended to the Government to make effective arrangement for their repatriation
and the House, would now like to knew what action the Government had taken so
far to implement that Resolution. Mr. Sartaj Aziz replied that the Government was
prepared in principle, to repatriate and rehabilitate more non-Bengalies subject to
availability of funds by the Rabita Alam-e-Islami with whom the Government was
in contact. He informed the House that about 300,000 persons were reportedly still
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stranded in Bangladesh and the cost involved in their repatriation would be Rs. 690
crores (almost US$ 500 million). The matter was under consideration of the interMinisterial Committee on the subject which was in constant touch with Rabita Alame-Islami and through them with other donors. He, said that the number involved was
so large and the financial requirements so great that they were beyond the present
financial capacity of the Government and the country. Another important pre-requisite
for implementing the programme was to find out in consultation with the provinces
in which parts of the country and in what manner these people should be settled on
repatriation so that they could be conveniently integrated with the local population
without hurting any political sensitivities and without creating any political problems
After hearing the mover and the Minister concerned the Chairman extensively referred
to the earlier ruling given by him on 10th July 1986 on the status of different types of
Resolutions the House could adopt and their implementation by the Government. The
Chairman explained that there were three kinds of Resolutions: those which were
passed under the Constitution or a statute; those were binding on the Government.
The second type included Resolutions which regulated the working of the House
itself. Such Resolutions were equally binding on the Government. However, there was
a third category of Resolutions in which the House expresses a formal opinion on the
subject matter of a Resolution and recommends to the Government a certain course of
action in the matter. This type of a Resolution is recommendatory in nature; it has no
binding value, and Government is at liberty to implement the same or not. However, the
Chairman added, when the Senate passes a Resolution of this kind unanimously and
communicates the same to the Division concerned with the subject matter it must be
considered by Government at the highest level. It also then becomes incumbent on the
Division to inform the House in due course, of the status of the Resolution. If for some
reasons Government finds that implementation of the Resolution is not possible—
and there can be a variety of valid reasons coming in the way of implementation—
it still remains the duty of the Government to inform the House of the reasons for
not being able to implement the Resolution. The Chairman, Mr. Ghulam Ishaq Khan,
accordingly ruled that non-implementation of such a Resolution does not constitute a
breach of any Parliamentary privilege of the House or a member.
Dealing with the mover’s contention that the Government should have brought
the matter on the agenda of the Cabinet for consideration the Chairman held that
Government was not bound to bring the matter on Cabinet agenda nor could such
a course be insisted upon. A large variety of cases, for example, the Prime Minister
can decide on his own according to the Rules of Business, and the Prime Minister’s
decisions can be deemed to subsume the decision of his Cabinet colleagues. All that
the House could insist upon, was that the Resolutions passed by it unanimously must
be considered at the highest level.
Senate Debate,
13th July, 1986.
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15.

Privilege Motion: The question raised was that failure of the government to lay on
the table of the House copies of the President’s Address to the two Houses assembled
together under Article 56 (3) has deprived the Senate of its right to discuss the same
and thereby infringed the privilege of the House: the Chairman ruled that under Article
56(4) it was the responsibility of the government to frame rules laying down the
procedure for regulating the discussion of the President’s Address and for laying copies
of the address on the table of the House: but since the Constitution does not provide
a time limit for the framing of the rules, nor does the Constitution provide when and
how the address should be made available to the two Houses, we can only draw on
precedents and examples, and considering the urgency which these precedents attach
to circulation of the address, the requisite rules must be framed in a reasonably short
time and copies of the address made available to the House as early as possible: in that
sense then and for the reason that rules on the subject have yet to be framed the motion
appeared premature.
Ruling

On 15th July, 1986, Senator Maulana Kausar Niazi sought leave to raise a question of
privilege arising out of Government’s failure to lay on the Table of the House copies of
the President’s Address made to the two Houses assembled together under Article 56
(3) which has deprived the Senate of its right to discuss the same and give its opinion
thereon. He expressed the view that Government did not appear to have any intention
of bringing the President’s Address under discussion in the House because while
during the debate on foreign policy the speech of the Foreign Minister, in printed form
had been furnished to the members in the House, printed copies of the President’s
Address which too evidently would have been prepared several days earlier have
not been circulated and made available to members so far. Meanwhile the National
Assembly has also held a session in which it could as of right discuss the Address but
copies of the Address were not made available to the Assembly either. It appeared that
by meting out the same treatment to the Senate also Government was determined not
to bring the President’s Address under discussion in the Parliament.
Explaining his motion further the Senator also submitted that under the Constitution
the government was obligated to have framed rules providing for the procedure
regulating the manner and the method of the discussion of the Address of the President.
Thus far, Government had not moved any motion in that behalf. The Government’s
intention was thus quite evident that treating the President’s Address as a ‘sacred cow’
it was not prepared to bring it under discussion in the House. It was also doubtful
if Government had a complete record of what the President had said, including the
remarks where he had digressed from the written text. The schedule of business given
by the Government was indicative of the fact that the President’s Address would not
come under discussion in the House during the present Session.
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Opposing the motion, the Justice Minister submitted that the Chairman had already
explained in sufficient details all the relevant aspects of this issue and provided
guidance while considering a previous Privilege Motion on this subject. In that ruling
it had been observed that rules for the discussion of the President’s Address had not
been framed nor the manner and responsibility for laying copies of the Address on
the Table of the House prescribed. During the course of consideration of the Privilege
Motion Senator Khurshid Ahmed had, however, referring to the Parliamentary
practices of other countries, observed that according to those practices it was the
Secretaries of the concerned Houses who had the responsibility, and who laid copies
of the President’s Address in their respective Houses. He, therefore, contended that if
we follow those practices and precedents, it would be for the Secretary of the Senate
to lay the President’s Address on the Table of the House. From this point of view, he
(the Minister) said that until rules were framed in that behalf Government had no
responsibility and could not be blamed for not laying the Address or accused of having
by its failure caused a breach of privilege of the House.
The Minister also submitted that under Chapter VI, Rule 29 of the Rules of Procedure
and Conduct of Business in the Senate, 1973, the President’s Address could be
discussed by the Senate if the President had addressed the Senate. For that purpose,
any member could have moved a motion of thanks. But as rules have not been framed
for the consideration of the President’s Address to both Houses assembled together
nobody could be held responsible for not laying the Address on the Table of this
House. This being the position of the Rules the Justice Minister contended that the
President’s Address ‘made before the two Houses assembled together’ could not be
brought under discussion in the Senate and the motion was in his view, therefore,
out of order. According to the Justice Minister the President’s Address made under
Article 55 (3) to the two Houses assembled together could only be discussed in the
two Houses sitting as Parliament after rules have been framed for that purpose under
Rule 56 (4). The Senate alone, he said, had no power to make rules for discussion of the
President’s Address in the Senate.
Senator Wasim Sajjad submitted that under Article 56 (4) it is a Constitutional
obligation to make rules for consideration of the Address of the President. The
Justice Minister, he said, had raised the contention that as there was no provision
in the existing rules of the Senate to discuss the residents’ Address made to the two
Houses together the motion was out of order. He submitted that the existing rules of
the Senate were framed by the President under Article 67 (2) and these rules would
continue to remain in force until the House framed its own rules under Article 67 (1).
To amend these rules was the responsibility of the President and not of the House,
and in this matter, the President does not act in his discretion but on the advice of the
Prime Minister and the Cabinet. Therefore, in a way it was and is the responsibility of
the Government to make amendments in the rules for the aforesaid purpose.
Mr. Ahmed Mian Soomro drew attention to Article 56 (4) and argued that the provision
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made it very clear that this House was fully competent to make rules regulating the
discussion of the matters referred to in the President’s Address to two Houses assembled
together. Therefore, the argument advanced by the Justice Minister that this House
was not competent to make rules under Article 56 (4) was not correct and is contrary
to the requirement of the said Article. Referring to Article 67 (2) he submitted that
the President referred to in that Article meant the Government as the President in
this matter was bound by the advice of the Prime Minister and the Cabinet. Therefore,
under Article 67 (2) the rules framed by the President were rules framed by the Federal
Government and it was for the Federal Government to have provided in these rules the
procedure regulating the discussion of the matters referred to by the President in his
Address to the two Houses assembled together. He, therefore, advised that it would be
better if the Government gave serious consideration to making provision in this behalf
in the Rules framed under Article 67 (2).
After hearing the arguments the Chairman, Mr. Ghulam Ishaq Khan, observed:“For the purpose of clarification 1 would like to draw your attention to three
Articles of the Constitution which give rule making powers, to cover three
specific situations related to the three modes of sitting of the Parliament
to which I had referred in the earlier Ruling. One is what was quoted by
Senator Wasim Sajjad viz. Article 67, which says:
‘67(1) Subject to the Constitution, a House may make rules for regulating
its procedure and the conduct of its business, and shall have powers to act
notwithstanding....etc., and (2) that ‘until Rules are made under Clause (1)
the procedure and conduct of business in a House shall be regulated by the
Rules of Procedure made by the President’.
We are working for the time being under these Rules. Next is Article 56 (4) which says
“56 (4) provision shall be made in the rules for regulating the procedure
of a House and the conduct of its business for the allotment of time for
discussion of the matters referred to in the Address of the President.”
This is the second situation for which we have to have rules.
There is yet another situation — that of Joint Sittings — catered for in Article 72 (1) to
which 1 would invite member’s attention.
Article 72 (1) says:
“72 (1) The President, after consultation with the Speaker of * the National
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Assembly and the Chairman, may make rules as to the procedure with
respect to the joint sittings of, and communications between, the two
Houses.”
Thus we have three different modes of sittings or meetings of the Parliament, and three
different provisions of the Constitution — all in the form of enabling powers — to
make rules, to regulate such sittings. One covers the individual sittings of a House,
[Article 67] the second caters for the two Houses assembled together [Article 56 (3)]
and the third for regulation of the Joint Sittings [Article 72 (1)].
Now, the question arises, who has to make these rules. Rules can only be framed with
the approval of the Party in power, by the majority Party. They are the authority and
it is with them that the initiative lies and they have to start the process in the House.
According to the information just received by me Senator Fida Mohammad Khan has
been nominated by the Prime Minister as the Leader of the House, and it perhaps now
becomes his responsibility to take the initiative to make the rules, or if some other
arrangement is more acceptable to Government, to act on that. On the point, which
the Minister for Justice and Parliamentary Affairs had made earlier that it was for the
Secretariat of the Senate, to lay the Address, I must correct him, with all due respect,
that the Secretariat of the Senate is not the Secretariat of the two Houses assembled
together for the purpose of Address of the President. If anything — we take that occasion
as closer to a ‘Joint sitting’, then it becomes the responsibility of the Secretariat of the
National Assembly which is the Secretariat for ‘joint sitting’. But since it was also not
a ‘joint sitting’, I doubt if the matter can become even their (Assembly’s Secretariat)
responsibility. Since the Address as I had said earlier is supposed to be prepared
by the Government — words put in the mouth of the President — it becomes the
responsibility of the Government to provide copies of it in whatever manner it thinks
appropriate. For the time being the contention is quite correct that rules governing
the President’s Address to the two Houses are not there. But one of the points that I
had covered in my earlier ruling also was that such rules must be framed early. Since
the Constitution does not provide a time limit for the framing of the Rules, nor does
it provide when and how the Address should be made available to the two Houses
we can only go by precedents and examples and considering the great urgency which
these precedents attach to circulation of the President’s Address the necessary Rules
must be framed without undue delay. In that sense then and for the reason that Rules
on the subject have yet to be framed the motion of the honourable member, Maulana
Kausar Niazi would appear premature. But as previously ruled, the Rules must be
framed in a reasonably short time and copies of the Address as I said earlier should be
made available to the House as early as possible”.
Senate Debate,
15th July, 1986.
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16.

Privilege Motion: Senator Javed Jabbar raised a question of privilege arising out
of the arrest and continued detention of Mr. Afaq Shahid a member of the National
Assembly from Karachi and government’s denial to afford him an opportunity to
explain his position in the National Assembly of having been arrested and detained on
false charges: the member contended that the Senate as an integral part of the federal
Parliamentary structure was mandated to protect the rights of the members of the
Parliament: he argued that continued detention of the said mna was an act of deliberate
discrimination as opportunity to explain his position in similar circumstances was
afforded to another mna, from NWFP while under detention: he also argued that the
Senate and National Assembly are in one sense “congenitally joined together”, “have a
moral unity end singular indivisible nature of Parliament” even though functionally
these two bodies may have separate entities: therefore, what happened, in the opinion of
the member, to one body was relevant to the other body: the Chairman ruled that even if
there was a congenital unity between the Senate and the National Assembly — to which
view he did not subscribe — there was no reason for the Senate to interfere in a matter
of which cognizance had been taken by another limb of the same Parliament, that is,
National Assembly: if the principle of congenital unity is taken to its logical conclusion
and stretched in its application to the Senate then it will encompass the rights and
privileges of all the nine crore inhabitants of the country because there is a congenital
unity among all citizens of the country as there is a congenital unity among all “aullade-adam”: the Senate has to depend on its own rules which are based on the principle
that each House is the custodian of its own privileges, which principle is universally
recognized: a matter concerning either House of Parliament ought to be decided in the
House to which it relates and not elsewhere: besides no privilege can be extended to a
member of the Parliament who is arrested on a criminal charge: Mr. Afaq Shahid was
arrested on a criminal charge and is presently in judicial custody and being charged
with an indictable offence even sanctuary of Parliament walls cannot protect him from
the processes of criminal law even if it is otherwise a breach of privilege: accordingly,
the motion was ruled out of order.
Ruling

On 16th July,1986. Senator Javed Jabbar sought leave to raise a question of privilege
arising out of the arrest and continued detention of Mr. Afaq Shahid, a member of the
National Assembly from Karachi and Government’s denial to afford him an opportunity
to explain in the forum of National Assembly his position and his arrest and continued
detention on trumped up charges in the same manner as an opportunity was earlier
provided to another member of the National Assembly from the Frontier Province who
after his arrest and detention was allowed to appear in the Assembly to express his
point of view. On these facts the member claimed that the privilege of the Senate as
part of the Federal Parliament has been breached. The member contended that as the
Senate was an integral part of the Federal Parliamentary structure, it was mandated to
protect, the right of the members of Parliament to express their view points without
let and hindrance. The continued detention of Mr. Afaq Shahid on flimsy charges -
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widely acknowledged to be patently dubious — was, however, not only a travesty
of the principles of justice but by violating this mandate also constituted a breach of
privilege of the Parliament and one of its members.
Explaining the scope of Parliamentary privileges — admitting them as a sensitive and
difficult subject to define — he referred to the Rulings given and the guidelines set by
the Chairman over the last 14 months for admissibility of such motions but believed
nevertheless that his present motion was “a very special case”. He began by referring
to May’s Parliamentasry Practice wherein on page 70 the concept of Parliamentary
privilege has been explained in these words:
“Parliamentary privilege is the sum of peculiar rights enjoyed by each
House collectively as a constituent part of the High Court of Parliament
and by members of each House individually without which they could
not discharge their functions and which exceed those possessed by other
bodies and individuals. Thus privilege though part of the law of the land is
to a certain extent an exemption from the ordinary law”.
He said that he was equally aware that in the same book fiveP later it has been stated:
“The principle has been long established that a matter concerning either
House of Parliament ought to be decided in the House to which it relates
and not elsewhere”.
But despite the suomoto references to the aforesaid principle he urged that in the
peculiar circumstances obtaining in Pakistan this was a fit subject to be admitted in
the Senate. There was, according to him “a moral unity”, “a singular indivisible nature of
Parliament of Pakistan”, and (there was also the fact) “that the Senate and the National
Assembly, are in one sense congenitally joined together, even though functionally these
two bodies may have separate entities”. Therefore, in the opinion of the Senator “what
happens to one body is relevant to the other body”. He conceded that no member of
Parliament was above law, but added that the “credibility of law enforcing agencies
is entirely dubious”. In Afaq Shahid’s case, he said, he would not go to the extent of
saying that he should not have been arrested if indeed he had committed a crime, but
after arrest a ‘fair precedent’ should have been applied to him and that precedent was
established by the National Assembly a few months earlier in the case of a member
from the North West Frontier Province who after arrest on criminal charges, was
allowed to address the House to explain his position. A similar opportunity has been
denied to Mr. Afaq Shahid for over a period of two months and this according to him
constituted an act of deliberate discrimination and therefore, a breach of privilege.
At this stage, when the mover digressed into details of the case the Chairman asked
him to confine his arguments to the admissibility of the motion and not to go into the
merits of the case. The mover, however, contended that there was a growing feeling, in
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Karachi, in the constituency to which Mr. Afaq Shahid belongs that Mr. Afaq Shahid
had been discriminated against on “Provincial or political basis”, perhaps because, he
assumed, he did not belong to the ruling party and it was this discrimination, as an
act of breach of privilege, that he was attempting to establish. The Chairman asked
the member again to concentrate on how and where the question of breach arose and
should be raised. If the people of the constituency to which the MNA belongs have
feelings of having been discriminated against it would be appropriate to raise that
issue in the National Assembly. How could such an issue become relevant as far as the
Senate was concerned? This in his view was the main issue.
Opposing the motion Justice Minister Iqbal Ahmed Khan said that he had great respect
for members of the Parliament and it was out of question that any illegal action should
be taken against any member. He opposed the Privilege Motion on technical grounds
but asked leave to explain the relevant facts. He informed the House that Mr. Afaq
Shahid had not been detained. He was arrested on 10th May, 1986, on charges brought
against him in FIR No. 244 of 1986 under Section 309, 307, 336, 436, 188 PPC read with
Section 5 of the Explosive Substance Act. After investigation the Police submitted a
challan in Court where it was pending trial. The Government also appointed a Special
Tribunal headed by a Judge of the High Court where he would be tried. It would be
for the Tribunal to investigate into sustainability or otherwise of the charges on the
basis of evidence produced before it. The action was taken under the normal law of
the country. Therefore, no breach of privilege has occurred. No citizen could take the
law into his own hands and claim immunity against legal processes. The Minister also
informed the House that an identical motion was moved in the National Assembly
which the Assembly after holding it in order referred to the Privileges Committee. The
Committee had already held two or three sittings, heard Mr. Afaq Shahid’s point of
view when he appeared before it and in the light of his statement the Committee has
also summoned some Police Officers for examination. The Committee was thus fully
seized of the Privilege Motion moved in the Assembly. He said that a member who
has committed a crime and has been arrested on criminal charges cannot be produced
before the House because he is under judicial custody and cannot be moved from that
custody without the permission of the Court. As regards the member from Frontier
Province his case was entirely different. His case came up before the Assembly for
consideration after he had been arrested in a local dispute. A local Jirga meanwhile
took notice of the dispute and gave a decision in favour of the member and acting
on that decision, according to local convention and custom, the member was set free
and the case was dropped. Thereafter, the member appeared before the Assembly.
No special arrangement was made by the Federal Government to produce him before
the House, while under detention. So the mover’s impression that the member from
the Frontier Province was produced before the House while he was under arrest on
criminal charges was entirely erroneous. The Justice Minister also contended that Mr.
Afaq Shahid was arrested on 10th May and the question of the privilege was sought to
be raised on 15th July and not at the earliest opportunity as was the requirement of the
rules. He, therefore, advised the mover not to press the motion.
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The mover contended that his second principal concern was that there was an
extraordinary delay in rendering justice to the member. He said he would be happier
if the Minister for Justice were to give an assurance that in view of the very special
political status of the person concerned and the historically dubious nature of the
law enforcement system the Government would take a special care to ensure that
justice was speedly done. The Justice Minister, however, countered by saying that
the matter was before the Special Tribunal headed by a Judge of the High Court. It
would not be possible for the Government to influence the Tribunal. ‘It is a matter
of evidence whether the member has committed the offences of which he is charged.
If the Government were to interfere it would have far reaching consequences on the
administration of Justice and it would make it difficult for the people then to get
Justice from the Courts. After hearing the Justice Minister the Chairman, Mr. Ghulam
Ishaq Khan, ruled:“I think, the question before me is very simple. As far privilege is concerned,
this very question, as the honourable Minister has said, was raised in the
National Assembly where it was discussed, leave was granted and then
referred to the Privileges Committee where it is pending for consideration.
Now, if we proceed on the assumption, to which I of course do not
subscribe, that there is a congenital unity between the Senate and the
National Assembly, why should the Senate then interfere in a matter
which has already been taken cognizance of by another limb of the same
Parliament? After all the whole object of what has been alleged and
contended is that a breach of privilege has occurred and if the alleged
breach has already been taken cognizance of by a competent body — a part
of this very Parliament — that finishes the whole story! We cannot have
the same privilege discussed in two different forums. If we do we would
be transgressing our jurisdiction. I subscribe, to the view, as I have ruled
several times before that each House is the custodian of its own privileges.
We are not concerned with Members of the National Assembly. They —
the Assembly and the Speaker — are competent enough to protect their
own interests and privileges. It is not for us to interfere in their affairs
particularly, when they have taken cognizance of a matter already. And if
we stretch this principle, this philosophy or theory of ‘congenital unity’ to
its logical conclusion, as has been vehemently argued, then I think, we will
have to encompass the rights and privileges of all the nine crore inhabitants
of this country, because there is a congenital unity among all ‘Aulad-eAdam’ But that I think, was not the contention. Here (as far as this motion
is concerned) we have to depend on our own rules which are based on the
principle that each House is the custodian of its own privilege, and our first
rule on privileges says ‘A Member (it does not say a Member of Parliament)
but a ‘Member of the Senate’ or of a Committee thereof. This is all that we
are concerned with in this House.
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With regard to several other authorities which (referring to the
Honourable Member) you have quoted, I think, if you would care to listen:
You stand contradicted by these very authorities which you are quoting.
If May’s Parliamentary Practice is the Bible, then the very authority which
you quoted says further on: ‘that a matter concerning either House of
Parliament ought to be decided by the House to which it relates and not
elsewhere’ And still further (proceeding on the principle that each House
is the custodian of its own privilege; and that one House is not concerned
with the breach of privilege of another or of a member thereof) that ‘each
House as a constituent part of Parliament exercises its own privileges
independently of the other’.
There is also, another aspect of the case as the honourable Minister has
stated: there is a criminal charge against the gentleman. It is not for this
House; it is not for you or me when the case is subjudice to pass judgement
on it. I think, some of remarks pertaining to the administration of justice in
this country or the charge that ‘the credibility of the law enforcing agencies
is entirely dubious’ were not warranted; they were not called for in a forum
like this. If false charges have been brought against the gentleman, I think,
the law provides adequate remedy and adequate compensation for that. But
here again quoting from Parliamentary Practice, the privilege of freedom
from arrest cannot extend or be extended to operate where a member of
Parliament is charged with an indictable offence. Here is that offence, right
or wrong. This is not for you or me at this stage or this House to decide.
It is already before a competent Court, a Court of jurisdiction and that
Court will in due course decide it. Then it says ‘the House will not allow’,
(I think, this is very important), ‘even the sanctuary of its walls to protect
a member from the process of criminal law and further, though service of a
criminal process on a Member within the precincts of Parliament may be
a breach of privilege,’ even then the House will not allow the sanctuary of
its walls to protect him. A member released on parole, if he is charged with
a criminal and an indictable offence cannot attend sitting of the House’.
And. the same Bible the May’s Parliamentary Practice, says on Page 109 that
‘the privilege of freedom from arrest is not claimed in respect of criminal
offences or statutory detention’ and that ‘the said freedom is limited to
civil cases and has not been allowed to interfere with the administration of
criminal justice or emergency legislation’. So, I am afraid on all these counts
I will have to hold the Privilege Motion out of order”.
Senate Debate,
16th July, 1986.
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17.

Privilege Motion: Seeking leave to raise a question of breach of privilege arising out
of the alleged mis-statement made on the floor of the House by a Minister of State:
allegation in the motion denied: no malafide intention or deliberate attempt on the part
of the Minister in making the statement alleged to be incorrect to mislead the House
established: motion ruled out of order.
Ruling

On 18th September, 1986, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of the alleged mis-statement made on 13th July, 1986
on the floor of the House by Mr. Sartaj Aziz, Minister of State for Food and Agriculture
that the stranded Muslim Biharis in Bangladesh could not be repatriated for lack of
funds. In support of his assertion the mover relied on a letter by Lord David Ennals
published by the daily “Muslim”, Islamabad, in its issue of 23rd August, 1986. Lord
Ennals was reported to have stated that a sum of approximately US $ 300 million was
available for use by the Pakistan Government through Rabita Alam-e-Islami and this
amount was adequate to cover not only the transportation cost but also the building of
dwelling units and accompanying services for upto 250,000 Biharis stranded in camps
in Bangladesh.
The motion was supported by Senator Mohammad Tariq Chaudhry and Senator Javed
Jabbar, the former contending that the repatriation of Biharis, who in fact are Pakistanis
was the responsibility of the Government of Pakistan and the Government could not
absolve itself of that responsibility by dragging the Rabita Alam-e-Islami into the affair,
and the latter arguing that Lord Ennals’ statement was a direct confirmation of the fact
that funds were available and ‘whether it (the amount) was available, immediately in
lump sum or in instalments is a (matter of) secondary consideration.
Professor Khurshid Ahmad argued that an attempt should be made first to ascertain the
true state of affairs; what statement was made by the Minister and what information
was conveyed to the House on previous occasions and to what extent that information,
consideration in the light of Lord Ennals and the Rabita statements, was based on
facts. If the information previously given was incomplete or incorrect, then it would
amount to a breach of privilege and instead of talking the motion out, it should be
entrusted to the Privileges Committee.
Opposing the motion Mr. Sartaj Aziz, Minister of State for Food and Agriculture
recalled that in the statements made by him the first point was that Pakistan had
already fulfilled its obligations under the Delhi Agreement of 1973 and the Tripartite
Agreement of 1974 by repatriating 149,000 non- Bengalis of the approved origin. The
remaining Biharis who did not fall under any of the approved categories were citizens
of Bangladesh and it was the legal and moral duty of Bangladesh Government to protect
them and safeguard their rights. However, it was at a later stage that the Government of
Pakistan took a more humanitarian view of the situation and indicated its willingness
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to repatriate, purely for humanitarian reasons, the remaining Biharis stranded in
Bangladesh, who otherwise did not have a legal right to settle in Pakistan, provided
an Organization like the Rabita Alam-e-Islami would arrange the required funds,
an estimate of which had also been given at that time. A number of other factors too
involving important policy decisions had been mentioned which had to be considered
before the repatriation arrangements could be made. According to the information
that had been received upto that time the Rabita had not indicated the availability of
the required funds and that was the basis on which he had made the statement that
the total or (even) a substantial chunk of the money was not yet available. Lord Ennals
on the other hand now takes the view that US $ 300 million ‘would be available in
a three year time if the Government were to make a project’. This statement of Lord
Ennals could not (obviously) be treated as (amounting to the) actual availability of
funds. At best it points to the possible availability of funds, subject to many ‘ifs’ and
‘buts’ which may or may not correspond to the policy decision of the Government of
Pakistan. There was sufficient evidence, including that in the latest statement of Lord
Ennals that funds would be forthcoming through the Rabita over a three years period
to show that the basis on which funds were reported to be available was tenuous,
hypothetical and by no means firm. Hence, Mr. Sartaj Aziz contended that he did not
make any mis-statement and, therefore, no breach of privilege of the Senate or the
honourable Member had occurred.
Mr. Mohammad Khaqan Abbasi, the Minister for Production and Dr. Mahbubul
Haq, Minister for Planning supporting the plea taken by Mr. Sartaj Aziz stated, the
former on the basis of experience of the dealings of a construction company (with
which he was associated at one time) with Lord Ennals and the later in the light of the
negotiation which he had with him last year in his capacity as the Finance Minister
that, the promises made by Lord Ennals from time to time were very elusive and not
backed by pledges of any firm resources, and that the newly reported availability of
funds was as hypothetical as ever.
Mir Nawaz Khan Marwat, the Minister of State for Justice and Parlia¬mentary Affairs
quoting from Kaul’s “Practice and Procedure of Parliament” stated that any statement
made on the floor of the House by a member or a Minister which another member
believes to be untrue, incomplete or incorrect, does not constitute a breach of privilege.
It is only a deliberate lie and not an incorrect statement, even if proved to be incorrect,
that can be made the basis of a Privilege Motion.
Ruling the motion out of order the Acting Chairman, Malik Muhammad Ali Khan,
observed:“The mover contends that the Minister made a wrong statement and in support of
this assertion he has relied on a letter written by Lord David Ennals published in daily
“Muslim” dated 23-8¬1986. What the writer has stated in his letter may be how he
looks at the issue but whether what he stated therein is factually correct or not is
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anybody’s guess and it is difficult to draw an inference that the Minister of State has
deliberately made a false statement. Unless it is established, the onus of which will
be on the mover, that the Minister made the statement deliberately or intention¬ally
to mislead the House, no question of breach of privilege would arise. If the Minister
of State re-asserts (as he has done) that what he stated on the floor of the House was
factually correct and accurate then there will be nothing else to establish any malafide
on the part of the Minister in making the statement alleged to be incorrect. The motion
thus not apparently raising any serious question of breach of privilege is inadmissible
under rule 59(iii) of the Rules of Procedure and Conduct of Business in the Senate
1973. So, it is ruled out of order”.
Senate Debate,
18th September, 1986,
p 33—59.
18.

Privilege Motion: Mover sought leave to raise a question of breach of privilege arising
out of non-circulation of the address of the President to Parliament and non-fixation of
a date for discussion thereon: motion ruled out of order on the assurance of the Minister
for Justice and Parliamentary affairs that the rules on the subject were being framed
and would be placed for approval of the House during the current session: after their
approval the President’s Address would also be laid in the House and an opportunity
provided for a debate thereon in the light of these rules.
Ruling

On 24th September, 1986, Senator Maulana Kausar Niazi sought leave to raise a
question of breach of privilege arising out of non-circulation of the Address of the
President to Parliament and non-fixation of a date for discussion thereon despite the
Ruling of the Chairman in the previous session directing the Government to circulate
the Address of the President as soon as possible and to frame rules for discussion
thereon within a reasonable time.
Opposing the motion Mr. Iqbai Ahmed Khan, Minister for Justice and Parliamentary
Affairs, stated that the Address of the President to Parliament was delivered under
Article 56(3) of the Constitution. Under Clause (4) of the same Article, rules are
required to be framed for regulating the procedure of a House and the conduct of
its business for the allotment of time for discussion of the matters referred to in the
Address. He pointed out that he had already discussed the matter with the Chairman
of the Senate and the Speaker of the National Assembly and it was agreed that before
the Address of the President was formally circulated to members of the Parliament,
necessary rules on the subject should be framed because there was no provision in the
existing rules for circulation of the Address, for raising a discussion on the matters
contained therein and for allotment of time therefor. Accordingly, the rules were being
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framed and these, he assured the House, would be presented for approval during the
current session. After their approval, the President’s Address would also be made
available to the House and an opportunity provided for a debate thereon in the light
of the Rules.
Ruling the motion out of order the Acting Chairman, Malik Muhammad Ali Khan,
observed:“The same point was raised by the mover through a Privilege Motion
on 15th July, 1986 but it was ruled out of order on the ground that the
Constitution does not place any time limit for framing of the rules on the
subject and the circulation of the Address of the President. The Chairman
had, however, remarked (on that occasion) that the rules must be framed
within a reasonable time and the Address should be made available to the
House as early as possible.
Since the Minister for Justice and Parliamentary Affairs has assured that the rules on
the subject are being framed and would be placed for approval of the House during the
current session, therefore, no breach of privilege has occurred and the motion is ruled
out of order under rule 59(iii) of the Rules of Procedure and Conduct of Business in
the Senate, 1973”.
Senate Debate,
24th September, 1986.
19.

Privilege Motion: Leave was sought to raise a question of breach of privilege arising
out of a public statement made by a leader of a political party threatening members
of the Parliament with violence and intimidation if they opposed the passage of the
Shariat Bill in Parliament and a statement by another leader of the same party, on the
same occasion, that all those opposing passage of the Shariat bill were associated with
dacoities, robberies and corruption and that they would be ‘gheraoed’ and not allowed
to return to their constituencies: the statements alleged to have been made by the two
leaders were held to constitute a prima facie attempt at interfering with the discharge
by members of the Senate, without any let or hinderance from any quarter, of their
duties as such members: accordingly the motion was held in order and referred to the
Privileges Committee for consideration.
Rulning

On 22nd September, 1986, Senator Mr. Javed Jabbar sought leave to raise a question
of the breach of privilege of the House arising out of the statement of the leader of
a political party (Jamaat-e-Islami) threatening members of Parliament with violence
and intimidation if they opposed the passage of the Shariat Bill in Parliament and
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a similar statement by another leader of the same party on the same occasion that
all those opposing the passage of the Shariat Bill were associated with dacoities,
robberies and corruption and that they would be “gheraoed” and not allowed to return
to their constituencies. These threats, the Member contended, constituted prima facie
a direct attack on the independence, integrity and dignity of the Senate as the Senate
was already seized of the consideration of the Shariat Bill. This also amounted to an
attempt to interfere with the working of the Senate and with due performance by
the Senators of their duties as such Senators without any let and hinderance from
any quarter. The Senator also moved that the question of the breach of privilege and
contempt of the House be referred to the Privileges Committee for consideration and
report. The motion was supported by Senator Nawab Rahat Saeed Chattari.
Opposing the motion. Senator Qazi Hussain Ahmed contended that reliance should
not be placed on a newspaper’s report. According to him, this particular newspaper
had on a number of occasions, in the past published distorted statements of political
leaders in an attempt to mobilize or build public opinion against the passage of the
Shariat Bill. Moreover, the word ‘gherao’ alleged to have been used in the statement
should not be interpreted (as the paper had done) as a threat or intimidation; rather
it was a form of accountability (Muhasba) of the conduct of a Parliamentarian (with
reference to the mandate given to him) by his electors, which was part of the normal
democratic process.
Senator, Hasan A. Shaikh, remarked that since the press report in question (attributing
the impugned statements to the two leaders) had not been contradicted its authenticity
could not be questioned at that stage.
Senator, Mr. Wasim Sajjad, stated that privileges were intended ‘to ensure that
members of Parliament are able to effectively discharge their duties as such members’
and ‘the most important privilege is that which permits a member to discuss matters
of national concern without fear and without any intimidation from any outside
quarter’. Thus an attempt to intimidate members with a view to influencing them in
their Parliamentary conduct was a breach of privilege. He also underlined the need for
an effective law to deal with breach of privilege of this kind.
Mr. Iqbal Ahmad Khan, Minister for Justice and Parliamentary Affairs observed that
while he believed in the freedom of speech and expression but when somebody warns
“that all those members of Parliament would be ‘gheraoed’ and would not be allowed
to return to their constituencies” — the last phrase negating the interpretation
which was being placed on the word ‘gherao’ by Senator Qazi Hussain Ahmad — it
amounted, under the Consti¬tution and law to a clear breach of privilege of the House.
He accordingly advised that the motion may be admitted.
Holding the motion in order the Acting Chairman, Malik Muhammad Ali Khan,
observed

79

Rulings of The Chair Privilege Motion

”In the statements in question, the concerned leaders of a political party
have extended threats to the members of the House and warned that if they
oppose the Shariat Bill, they will be subjected to violence and intimidation,
they would be gheraoed and not allowed to return to their constituencies.
The relevant extracts from their statements have been read out both by
the Mover and the Minister for Justice and Parliamentary Affairs. If the
newspaper has correctly reported the words used in the state¬ments it
amounts to interference in the consideration of the Shariat Bill by members
of Parliament without let or hinderance from any outside quarter. It.
accordingly, constitutes a prima facie breach of privilege of the House and
its Members where this Bill is under consideration and I, therefore, hold
the motion in order”.
Senate Debate,
22nd September, 1986.
20.

Privilege Motion: Seeking to raise a question of breach of privilege of the House
allegedly arising out of the action of the President in receiving personally at the
airport a private citizen of U.S.A. Mr. Jimmy carter (even if a former President of his
country) when he visited Pakistan, the mover contended that such an act on the part of
the President contrary to the ordinary norms of protocol, had lowered the prestige of
Pakistan in the estimation of other countries and since the President is an integral part
of the Parliament the action has directly affected the dignity of the House and thereby
breached its privilege: it was held that the motion was inadmissible under Rule 59 as it
had not been raised at the “Earliest Opportunity”, and it related to a matter in which
the Senate could not interfere: besides, the President’s decision to welcome Mr. Carter
at the airport was an act of private grace and courtesy on the part of the President
and, under the Constitution and the rules, the personal conduct of the President could
not be made a subject of discussion in the Senate: the President’s act which reflected
the norms of his personal courtesy and hospitality could not be construed in any way
or manner to have caused a breach of privilege of the House or the member: motion
ruled out of order: however, it was held — and request to that effect was made to the
Minister for Justice and Parliamentary affairs — that it required an authoritative
determination where the public conduct of the President ended and where his personal
conduct begins: a line was also to be drawn to demarcate the extent to which and the
sense in which the President could be deemed to be part of the Parliament and where he
could act independently in personal capacity or as head of state.
Ruling

On 6th January, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege of the House arising out of the action of the President in receiving
personally at the airport. Mr. Jimmy Carter “an ordinary citizen of U.S.A.” when he
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visited Pakistan. This, he stated, was not in consonance with the norms of protocol
expected to be observed by the Head of State of a sovereign and independent country.
The Heads of the Armed Forces were also present on the occasioned wherever
Mr. Carter travelled in Pakistan, the President also accompanied him. It might be
considered in some quarters as an act of private grace and courtesy but in matters of
official and international relations the President must conform to the requirements
of the universally recognized protocol. The present action of the President was
reminiscent of the visit in colonial days by a ‘jagirdar’ to his tenants, and since the
President is an integral part of the Parliament, this action on his part had not only
lowered the prestige of the country in the estimation of other nations but had directly
affected the dignity of the Senate and caused a breach of its privilege.
Opposing the motion, Sahabzada Yaqub Khan, Minister for Foreign Affairs stated
that ‘privilege’ connotes certain rights conferred on members of the House and on the
House as a whole to enable them to perform their normal functions without let or
hindrance, obstacle or impediment. The action of the President which reflected his
norms of hospitality and grace could not by any means or stretch of imagination by
deemed to have caused a breach of privilege of the House. Moreover, under Rule 59(iv)
of the Rules of Procedure and Conduct of Business in the Senate 1973, the personal
conduct of the President cannot be discussed under a Privilege Motion. Sahabzada
Yaqub Khan further stated that the President’s decision to welcome Mr. Jimmy Carter
at the airport who as a former President enjoyed a special place of honour in his
country and was visiting Pakistan in his capacity as the Chairman of a non¬-profit
charitable organisation engaged in humanitarian work relating to the promotion of
primary health and child care in under-developed countries did not involve a breach
of any privilege. He added that ‘protocol’ is not to be read as a manual of law and
that Rules governing protocol varied from country to country. No rule of protocol is
violated when a host decides as an act of grace to go beyond ordinary courtesy and the
action of the President in showing such courtesy and grace was quite in line with the
traditions of hospitality which Pakistan extended to its guests. Such a gesture in no
way violated the privilege of the distinguished Senator or the House.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed
that as had been explained by the Foreign Minister, Mr. Carter had paid a visit in his
capacity as head of a charitable institution (engaged in humanitarian work relating to
the promotion of primary health and child welfare in developing countries) and not as
“plain Jimmy Carter”— even if it was ignored that as an ex-President he had a special
place of honour in his own country. Views can differ on whether, even in that capacity
the President should have received him (at the airport) in person but the question
before the House was not to determine (in abstract) the correctness or otherwise of
the President’s action but to decide whether the motion based on it could be admitted,
under the Rules, as a question involving a breach of privilege of the House. According
to Rule 59 of the Rules of Procedure and Conduct of Business in the Senate the right to
raise a question of Privilege is governed by several conditions:
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(1)
“The question shall relate to a specific matter and shall be raised
at the earliest opportunity”. Now the motion does relate to a specific
matter but it has not been raised at the earliest opportu¬nity. Mr. Carter
came to Pakistan on the 2nd of November but the notice of the motion to
raise the question was received on 11th November, long after Mr. Carter
had departed!
a.

“The matter shall be such as requires the intervention of the Senate”.
Here again, it is no requirement of the Senate to lay down the
country’s protocol or interfere in its observance and there was no
precedent available in the proceedings of the past and present Senate
of it ever having interfered in matters relating to protocol.

b.

“The question shall not reflect on the personal conduct of the
President”. The President’s decision to welcome Mr. Carter at the
airport in person was a private act of grace and kindness on his part
and as an act of personal conduct it could not be made the subject of
discussion in the House.

The Chairman further observed that it was true that the President in one sense is a
part of Parliament but that is for limited Constitutional purposes — for law making,
for approval and promulgation of laws or for summoning and proroguing of Parliament
etc. It did not mean that the President, as Head of State had no separate identity and
was precluded from doing anything independently of the Parliament. The impugned
action of the President was an act falling in the category of personal conduct, reflecting
the norms of personal courtesy and hospitality of the President and could not be
construed in any way or manner to have caused a breach of privilege of the House or
the Member.
Responding to the point raised during the debate (by Professor Khurshid Ahmad, among
others) about the personal and public conduct of the President, the Chairman added
that he had made an attempt to indicate where the public conduct of the President
ended and where his personal conduct started. But it called for more authoritative
determination. A line had also to be drawn to demarcate the extent to which and the
sense in which the President could be deemed to be part of the Parliament and when
he could act independently in his personal capacity or as Head of State. The Chairman
requested the Minster for Justice and Parliamentary Affairs to look into the matter and
at some suitable time enlighten the House about it.
Senate Debate,
6th January, 1987.
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21.

Privilege Motion: Seeking to raise a question of breach of privilege of the House
arising out of the alleged “unparalleled” breakdown of governmental authority “and
inexcusable incompetence” both at the federal and provincial levels resulting in the
massacre of hundreds of men, women and children in Karachi between 12th to 21st
December, 1986, the mover submitted that it called for immediate consideration of the
senate which is the highest legislative body of the country, and the supreme custodian of
the rights of all the people of Pakistan: it was held that government had already agreed
to a debate in the matter: breakdown of administrative machinery if established could
be a case of no confidence in the government and government could be thrown out: the
unfortunate happenings were no doubt an act of extreme disgrace and utter shame for
the country but it could not be held by any stretch of rules, logic or imagination that
they had caused a breach of privilege of the House as such.
Ruling

On 6th January 1987, Senator Mr. Javed Jabbar sought leave to raise a question of breach
of privilege of the Senate “as the supreme custodian of the rights of all the people of
Pakistan”, arising out of the allegedly “unparalleled” breakdown of Governmental
authority and “inexcusable incompetence,” both at the Federal and Provincial levels,
as a result of which hundreds of innocent men, women and children were massacred
in Karachi between 12th to 21st December, 1986. He added that the use of the
Armed Forces of Pakistan both during the Operation “Clean Up” of Sohrab Goth
in Karachi, which commenced on 12th December, 1986 and later, after the massacre
had begun on 14th December, 1986 proved that the Federal Government was closely
concerned with this entire catastrophe, thus giving this tragedy the utmost priority
for immediate consideration by the Senate which is the “highest legislative body” of
the country. Speaking on admissibility of his motion the mover argued that as the
Foreign Minister had in an earlier context said about “Protocol” that it should not
be read as a manual of law, in the same manner the concept of privilege should not be
read strictly according to the rules in the Book but “interpreted in the actual political
and social context of Pakistan”. Referring to Article 9 of the Constitution which says
that: “No person shall be deprived of life or liberty saves in accordance with law”, the
Senator observed that this Article “has been blatantly violated by wilful negligence
on the part of the Provincial Government and the Federal Government regarding the
carnage that took place in Karachi”. He went on to say that where one of the “three
institutions of State”— viz. the Legislature, the Judiciary and the Executive — “fails
on so great and colossal a scale, the privilege of the third institution or any one of the
other two, which in this case is the Parliament, is automatically and directly breached
because the credibility (and dignity) of Parliament is immediately open to question by
the people who suffer the atrocities perpetrated through inaction by the competent
authorities”. People in the country have been “shaken to the roots of their faith in the
country and in the system that runs the country”, and they find the total lack of governmental presence anywhere in the relevant areas even after the imposition of curfew
as totally incomprehensible. Based on intelligence available with the Government it
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could be anticipated that major violence would occur but apparently little was done
to avoid it and it appeared that “it was a deliberately planned onslaught to create
misunderstanding between poor Pathans and poor Mohajirs”. Otherwise, there was
no conflict between these communities and the insinuation of ethnic conflict could
be categorically rejected. He concluded by saying that since conditions have been
created “where the relationship between two provinces has been put into question”
it constituted a breach of privilege of the Senate “which represents the four federating
provinces”.
Senator Ahmed Mian Soomro supporting the motion said that Mr. Javed Jabbar was
fully justified in bringing this Privilege Motion. “If this House does not deem it a breach
of privilege, a breach of one of its main functions and responsibilities, what else it could
do, because Government is responsible to Parliament and Parliament cannot afford
to close its eyes to a massacre in the country”. Mr. Soomro thanked the Minister for
Interior for agreeing to hold a debate on the subject and stressed that the deliberations
should be given due importance and the debate should result in some positive action.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: “I
think at this stage we are discussing whether large scale carnage or holocaust or riots
taking place in any part of the country can be construed to amount to a breach of
privilege of the Parliament as such. This is the question before us. If there has been
a breakdown of the administrative machinery, if there has been a breakdown of the
Government as such, whether it is Provincial or Federal, and we have to identify also
whose primary responsibility it was to control this carnage and who has failed in the
discharge of its duty, even then the matter does not become a question of privilege. It
becomes then a question of no confidence in the Government, then the Government
must actually be thrown out; then there would be no question and no justification for it
to exist, but that is an altogether different issue. Stretching the issue, by stretching the
Rules, for it to become a question of breach of privilege does not seem to be relevant.
The Chairman further observed: “Mr. Javed Jabbar quoted the analogy of ‘protocol’
(on which the Foreign Minister had earlier said in a different context that protocol is
not to be read as a manual of law). Now protocols are not defined by law. But we have
the privileges defined in the Constitution. There are several Articles in it pertaining
to Privileges. There is also a Chapter on the subject in our Rules of Procedure and
Conduct of Business and like the rulings of the High Courts there are innumerable
rulings of the Chair on what constitutes and what does not constitute a privilege or
a breach of privilege of a House. I have, I think spent more time on this than on any
other subject trying to explain to my colleagues and to this honourable House what
‘privilege’ means. At this stage, however, we are discussing only the technical aspects
of admission of the Privilege Motion. After the debate on the substantive issue — and I
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am glad that the Interior Minister and for that matter most other members who spoke
on the subject have agreed to a debate — it would be open to this House and to any
individual member to bring a motion of no confidence in the Interior Minister, in the
Government as such, in the Prime Minister or in the Provincial Government — if that
is relevant and permissible — but that is entirely upto you”.
“For the time being, we might also consider what after all would this
Privilege Motion achieve (even if it is held in order)? It would be referred to
the Privileges Committee and the Committee again would be commanded
by the majority in the House, which means the Government and it would be
a question of the so-called “tyranny of the majority” which would prevail!
And whom do we punish for breach of privilege? There must be a punishment
provided but so far you have not made the law under which persons found
guilty can be punished. And in case like this who would be it to punish —
the entire Government, the entire Governmental machinery starting from
the DIB and other Intelligence Agencies and extending to the Police on the
spot* to the Army if they were involved and had a responsibility, and to
the Ministers whether they are Home Ministers, Interior Minister or the
Chief Ministers. It is not then one individual or one institution which we
can hold guilty of breach. Now that the Government has agreed to a debate
on the subject, at the end of that debate if you feel that the Government has
failed in the discharge of its duties as a Government in protecting the life,
limb and property of innocent citizens you can bring in a motion expressing
your no confidence in the Government. But a Privilege Motion as such is
not admissible”.
The Chairman added that it was correct that a motion of no confidence in the
Government cannot be moved in the Senate but the Senate can express an opinion on
any subject and if this House comes to the conclusion that the Government had failed
in its duty a Resolution of that type would in my opinion be perfectly in order. Even
an Adjournment Motion on a substantial matter carried against the wishes or in face
of opposition by Government can in certain circumstances be regarded as a vote of
censure against the Government.
The Chairman concluded that “as I had said in my opening remarks the unfortunate
happenings were no doubt a matter of extreme disgrace and utter shame for the
country but I cannot hold it by any stretch of rules, logic or even imagination that they
have caused a breach of privilege of the House as such. Therefore, so far as the motion
is concerned, I am afraid, I have to rule it out of order”.
Senate Debate,
6th January, 1987.
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22.

Privilege Motion: The movers sought leave to raise a question of breach of privilege
arising out of the failure of the government to fulfil the ‘Solemn Commitment’ made
by the Prime Minister on 3st October, 1985 that a special committee would review
“hardship cases” of the martial law period and submit its report by 30th July, 1986,
later extended to 30th September, 1986: further assurances were also given by the
Minister concerned and it was promised during the last session that an interim report
would be sumbitted within 15 days: these commitments and assurances had not been
redeemed despite the lapse of more than the stipulated time: Minister concerned
opposed the motion and stated that no “solemn commitment” was made by the Prime
Minister except that he would set up a committee for the purpose which he duly did: the
Minister also pointed out that it was not a committee of the House but a committee
constituted by the Prime Minister: the Chairman observed that the committee was
required to propose a procedure and a framework for review of “Hardship Cases” of the
martial law period: earlier a Privilege Motion of Mr. Javed Jabbar on the same subject
matter had been ruled out of order on the ground that the motion was anticipatory at
that stage as the time in which the committee was to submit its report had not expired
by then: the Chairman further observed that consider¬able time had elapsed since the
setting up of the committee and since time was of the essence in this case, an all out
effort was required to be made by the committee to redeem the assurances of the Prime
Minister for which the committee had been set up: whether the delay in submission
of report was deliberate or not is a matter of fact which could be determined by the
privilege committee in the light of the work done by the committee and examination
of the factors on record said to be responsible for the delay: the motion was, therefore,
held prima facie. In order and referred to the Privileges Committee for consideration
and report.
Ruling

On 15th January, 1987, Senators Javed Jabbar and Maulana Kausar Niazi sought leave
to raise a question of breach of privilege arising out of the failure of the Government
to fulfil the commitment made by the Prime Minister of Pakistan on 31st October,1985
on the floor of the House that a Special Committee would review hardship cases of
the Martial Law period and submit its Report by 30th June,1986. Subsequently, the
period was extended by a further three months upto 30th September, 1986. Mr. Javed
Jabbar contended that on two previous occasions — in February 1986 and July 1986
— when he tried to raise this issue his motions were ruled out on the ground of being
anticipatory as the period in which the Committee was to submit its recommendations
had not expired by then. Nevertheless, solemn assurances were once again given
by the Minister concerned that the Committee would soon fulfil its responsibility.
But even these assurances had yet to be fulfilled and although it was more than 12
months “when the Prime Minister first made the commitment yet the Committee has
not made a single public announcement specifying the procedure by which affected
people can seek redress nor has the Committee made any public announcement on the
progress of its work. In the meantime, thousands of people arbitrarily convicted and
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barbarically punished were rotting in jails”. Speaking on his motion Maulana Kausar
Niazi contended that during the last session too he had moved a Privilege Motion on
the same subject matter and the then Law Minister Mr. Iqbal Ahmad Khan had given
an assurance that an Interim Report would be submitted within a period of 15 days but
no such Report had been submitted even after the lapse of about four months.
Opposing the motion, Mr. Wasim Sajjad, Minsiter for Justice and Parliamentary Affairs,
referred to the speech of the Prime Minister on the 31st October, 1985 and stated that
there was no ‘solemn’ commitment or promise. with a deadline for its fulfilment, made
by the Prime Minister, as was contended by the honourable Senators. The undertaking
by the Prime Minister was that the matter would be referred to a Committee, and
that undertaking was duly honoured by the setting up of the Committee which would
now submit its recommendations to the Prime Minister. The Committee, which was
required to look into certain Constitutional issues as well, was already giving priority
to consideration of the Martial Law cases. “But this”, the Minister added “was opening
a Chapter extending over nine years of Martial Law and hundred of cases — and
several policy questions are involved” and decisions could not be expected to be taken
in a hurry. He also clarified that the Committee*constituted by the Prime Minister
was not a Committee of the House, but a Committee of the Prime Minister and had
been getting extensions for the completion of its assignment from the Prime Minister
(and not from the House).
The Chairman, Mr. Ghulam Ishaq Khan, held the motions prima facie in order, and
observed that the sum and substance of the motions was that there had occurred a
breach of privilege of the House due to non-fulfilment of the commitment made by
the Prime Minister on the floor of the House on 31st October,1985 regarding the work
of the Special Committee, set up by him, to examine among others, certain aspects
of the Constitution, and to suggest a procedure and framework for review of the
hardship cases of the Martial Law period. According to the record, the Committee
was required to submit its Report and recommendation initially by 30th June, 1986,
and subsequently, at the request of the Committee itself by 30th September, 1986.
The movers of the motion now contend that even after the lapse of 12 months “the
Committee has not made a single public announcement specifying the procedure by
which effected people could seek redress as promised, nor has the Committee made
any public announcement on the progress of its work”. The Chairman recalled that a
Privilege Motion had been moved earlier also by Mr. Javed Jabbar on the same subject
and the then Justice Minister had assured the House that the Committee would “as
far as humanly possible”, finalize its recommendations and submit its Report within
the time allotted to it. He had ruled that Motion out of order on the ground that the
six months time (then allotted to the Committee) had not then expired and, therefore,
the motion was anticipatory at that stage. However, he had also observed that the
privilege of the House would be breached if within six months the Committee did not
‘deliberately’ submit the Report to satisfy the House.
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The situation now was, the Chairman proceeded to observe, that even after the lapse
of that period the Committee had not been able to furnish its recommendations and
submit its Report. While it was not necessary for the Committee, as was contended
by the movers of the motions, to make public announcements in regard to the general
progress of its work, as the terms of reference of the Committee did not require it
to do so; nor for it to submit a Report directly to the House because, as was argued
by the Justice Minister it was, in the strictly technical sense, not a Committee of the
House but that of the Prime Minister; yet the Committee was required to submit its
recommenda¬tion to the Prime Minister within the stipulated time to take decision
thereon and for the Prime Minister or someone on his behalf in the Government to
inform the House of the recommendations and decisions as to what procedure or
framework was going to be set up for the review and redress of the Martial Law cases.
The Chairman was of the view that this failure on the part of the Committee to finalize
its recommendations and submit its Report to the Prime Minister and for the latter to
inform the House of it within the stipulated time did amount in the technical sense to
“a breach of commitment”.
The Chairman next examined whether this breach of commitment given in the
House amounted to a breach of the House privilege. The Chairman said, that as was
pointed out by the Justice Minister this House had consistently held that ordinarily
an assurance given (or commitment made) by a Minister on the floor of the House
will not amount to a breach of privilege unless it could be shown that there was ab
initio a deliberate attempt on the part of the Minister to mislead the House or that the
subsequent failure to implement the commitment was the result of a deliberate and
wilful act of commission or omission. In normal circumstances, the Chairman went on
to state he would have adhered to that ruling for the reason that a number of exogenous
factors, as he had spelled out in some earlier ruling, impinge at the implementation
stage on the Resolution of practically all substantial issues, making implementation
difficult and uncertain within a rigid time-frame given in advance. “In the present case,
however, the time within which the assurance had to be fulfilled was of the essence
and an all-out effort should have been made to redeem the same because on it hinged, as
has been contended, the fate of scores of convicted persons who allegedly are suffering
from continued denial of the right of appeal to a competent civil forum — which had
become particularly important after the lifting of Martial Law, the restoration of
fundamental rights, and the resulting surge in expectations from the new civilian set
up and democratic institutions including this House. Now deliberate inattention or
deliberate delay in attending to such matters will simply mean leaving problems to
be overtaken by time, instead of trying to resolve them through a conscious effort of
our own. Whether this failure on the part of the Committee to produce its Report has
been deliberate or it can be attributed to reasons beyond its control, the Committee on
its part having made a genuine and earnest effort to fulfil its assignment is a question
of fact which can be determined by the Privileges Committee in the light of the work
done by the Committee and the evidence and circumstances attending the delay. For
the aforesaid reasons, the Chairman held the motion prima facie in order.
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Intervening in the debate the Prime Minister did not favour the move for Division on
the question on the part of some members of the treasury benches. Agreeing with the
observation of the Chair, he assured the House that he would also personally look into
the matter to know the causes of the delay. He agreed that the matter be referred to the
Privileges Committee for examination and report.
Finally, on an oral motion moved by Mr. Javed Jabbar, the question was referred to the
Privileges Committee for consideration and report.
Senate Debate,
15th January, 1987.
23.

Privilege Motion: The question raised was that Chief Minister sind’s reported plan
to impose restrictions on persons desiring to settle or reside in Karachi was violative
of the Constitutional provisions contained in Articles 15, 25 and 33 and this had
caused breach of privilege of the House: opposing the motion Justice Minister argued
that neither the federal nor the provincial government of sind had taken any decision
in this behalf and as such there was no question of violation of the Constitution: the
governments decision when taken if considered to be Constitutionally illegal it would
be open to an aggrieved person to question its Constitutionality in a court of law:
ruling out the motion, the Chairman held that the right to move freely throughout
Pakistan and to reside and settle in any part thereof guaranteed to every citizen under
Article 15of the Constitution is not an absolute right and can be regulated by law: the
Chief Minister has not announced any intention to violate the Constitution: what he
has said is that he was thinking to bring a law in accordance with the Constitution:
Constitutionality or otherwise of any law is open to challenge in a court of law and
such function did not vest in the House but in courts of law.
Ruling

On 19th January, 1987, Senator Haji Malik Faridullah Khan sought leave to raise a
question of breach of privilege arising out of the statement of Chief Minister Sind,
Syed Ghous Ah Shah, announcing his intention to prepare a plan for the imposition of
restriction on persons intending to settle or reside in Karachi and for the classification
of the citizens of Karachi into various categories. The Senator explained that the Chief
Ministers plan to take such action in regard to new arrivals in Karachi from other
parts of the country would be violative of the provisions of Articles 15, 25 and 33 of the
Constitution.
Opposing the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs
Stated that since the mover had not furnished the for text of the Chief Minister’s
statement the notice was not admissible under Rule 58. He further contended that the
Chief Minister made the alleged statement by way of a suggestion in the context of the
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general situation prevalent in but neither the Federal nor the Provincial Government
had taken any decision in this behalf. He pointed out that the question of violation or
otherwise of the Constitutional provision would arise only when a final decision is
taken. In that eventuality any person aggrieved by the decision could approach a court
of law and challenge the Constitutionality or legality of the action of the Government.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“Personally I tend to agree with what the Minister for Justice has stated although his
first (technical) point is .perhaps not correct because we had received with the notice
a copy of the Press statement also on which the motion is based. May be that we failed
to transmit a copy of it to the honourable Minister. But that is not the issue. The issue
is whether in fact a breach of privilege of the honourable member or of this House has
taken place. Now I agree with the Justice Minister to this extent that at best it can be
said to be loud thinking on the part of the Chief Minister of Sind as a possible solution
to the prevailing problems of Karachi. Even there if we look at the Constitutional
provision carefully, Article 15 which is said to have been violated says that:
“Every citizen shall have the right to remain in, and, subject to any reasonable
restriction imposed by law in the public interest, enter and move freely
throughout Pakistan and to reside and settle in any part thereof’.
In other words, the right which Article 15 confers on the citizens of Pakistan is not
absolute; it is a right which can be regulated by law and this is what the Chief Minister
has hinted at. He has not declared any intention to violate the Constitution. All he
says is that ‘he is thinking of bringing a law’ and when that law is brought before the
relevant Assembly I am sure the first question raised would be whether it is in accord
with the Constitution or no? Either that Assembly will hold that is not in accord with
the Constitution, particularly if it keeps in mind the provision of Article 25 also which
guarantees the equality of all citizens before law, or it may exceed its authority and
acting intransigently say that ‘yes pass this law’. But that again will not be the end of
the matter; the ‘vires’ of such a law can still be questioned in a court of jurisdiction.
We have repeatedly held in this House that the Constitutionality and the legality or
‘vires’ of laws is not for this House to determine. These are matters for the courts of law
to decide. Even at that stage when such a law has been passed while its competence
can be questioned in a court of law it would not constitute a question of breach of
privilege of this House. For these reasons, I hold the motion in-admissible and rule it
out of order”.
Senate Debate,
19th January, 1987.
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24.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the remarks of the President (during the course of a speech) to the effect that
‘an obsession with western democracy pervades Pakistan which amounted to casting
aspersions on the indigenous character of the Present Parliament and sowed seeks of
doubt in the public mind about the democratic process now underway’: Minister for
Justice and Parliamentary affairs opposed the motion: the Minister said that the speech
(containing the impugned remarks) was made by the President in a meeting to mark the
birth anniversary of Allama Iqbal, and when considering the motion, the occasion and
the context in which the remarks were made would have to be kept in mind: the Minister
further contended that since privileges were meant to enable the House and its members
lo perform their duties in Parliament without let or hindrance and since the President’s
remarks had in no way impeded the House or impaired the rights of its members in
the performance of their functions there was no question of any breach of privilege: the
Minister also opposed the motion on two further grounds: (1) of the member’s failure
to raise the question at the ‘earliest opportunity’ as was required by the rules and (2)
because it reflected on the personal conduct of the President — the Minister elaborating
on what constituted the persona] conduct of the President and what fell in the categoryl
of his public conduct — which again the rules did not permit; the Chairman ruled the
motion out of order both on technical and substantive grounds: he observed that the
motion was in conflict with practically all the conditions in the book governing the
admissibility of Privilege Motions: firstly the motion was inadmissible under Rule
58 of the rules of procedure and conduct of business in the Senate because contrary
to the mandatory provision of this rule the notice of the motion was not accompanied
by the documents on which it was based: secondly the motion suffered from inordinate
delay — the President’s remarks made on 10th November appeared in the press on 11th
November, 1986 but the notice of the motion was received in the Secretariat on 7th
December, 1986, and failure to raise the question “at the earliest opportunity” made
it inadmissible under Rule 59(iv): the motion was also inadmissible under Rule 59(v)
as it sought to bring the personal conduct of the President under discussion, and the
conduct of the President could not under any pretence be criticised in the Parliament
— when he was also said to be a part or Parliament — except by a substantive motion,
under the Constitution: the Chairman explained at some length where tu draw the line
of demarcation — the had-e-fasil between the personal conduct of the President and
his official conduct and observed, giving examples, that not every function which the
President attended and not every remark that he made on a matter of public interest
constituted an official act on his part even though he may have been invited to the
function being the President of the country and during the relevant time he continued
to be the President for all Constitutional purposes:
Ruling

On the substance of the motion, the Chairman said that it was based on the rather
ingeniously contrived argument that the offending remarks amounted “to casting
aspersion on the indigenous character of the Parliament” which was an infringement
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of the privilege of the House: The Chairman observed that the object of Parliamentary
privileges was to safeguard the freedom, the authority and the dignity of Parliament,
and a generic comment or even specific criticism of ‘Western Democracy’ could not
by any stretch of imagination, and for as long as the Constitution guaranteed freedom
of speech and expression, be deemed to amount to infringement of any privilege of
either the House or its members, within the accepted meaning and recognized scope
of Parliamentary privileges: In this connection the Chairman also drew attention to
two other aspects of the motion: First, the occasion and the context in which the
President made the remarks was the birthday anniversary of Allama Iqbal and it
was but natural that thinking and speeches on that occasion would be influenced by
what Iqbal himself had said about western democracy, and judging by his poetry —
from which the Chairman quoted several verses — he did not seem to be particularly
laudatory of it: Second, the Constitution of Pakistan — with its underlying concept
that sovereignly vests in Allah (and not in the people as such) and that the authority of
the State is to be exercised, as a sacred trust within the limits set by Allah and where
under no law can subsist or be enacted which is repugnant to Islam to Quran and
Smuiah — places the institutions set up under it — the Senate and the Assembly (the
Parliament in other words) — altogether apart from the democratic institutions of the
West, despite the simi-larities in their external form and ornamental trappings: Given
this distinguishing ‘indigenous character’ of our Parliament — the Parliament of the
Islamic Republic of Pakistan — a criticism of ‘Western Democracy’, with its numerous
variations from country to country and altogether different philosophy, should not in
any way reflect on or detract from its authority or dignity and give rise to a question of
breach of Parliamentary Privilege.
Ruling out the motion the Chairman, concluded that ‘the motion at best is an exhibition
of hypersensitivity — arising out of perhaps affronted pride — while democracy
requires of all of us, particularly of this House, as the Upper House a more tolerant and
circumspect attitude.
On 19th January, 1987, Senator, Mr. Javed Jabbar sought leave to raise a question of
breach of privilege-arising out of the statement of the President published in the
newspapers on 11th November, 1986 to the effect that an obsession with western
democracy pervades Pakistan. According to the mover such a statement “with its
explicitly negative connotations” amounted to casting aspersions on the indigenous
character of the present Parliament “sowing seeds of doubt in the public mind about
the democratic process which had been resumed after a suspension of over eight years”.
Maulana Kausar Niazi and Prof. Khurshid Ahmed also spoke on the admissibility of
the motion and supported the contention raised by the mover.
Maulana Kausar Niazi stressed that under the Constitution, the President was
expected to adopt a ‘non-controversial posture’, and conduct himself in a manner that
he remained above controversies at all times. The recent utterances of the President,
however, including the one in question, smacked of a campaign at undermining the
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very foundation on which the present edifice of democratic institutions — the Senate
and the National Assembly — has been erected, and this in his opinion amounted to
a breach of privilege of the Parliament. The member explained that the President was
invited and had expressed these views in his capacity as the President of the country.
This was not a question of his personal conduct which could not be brought under
discussion. At any rate he asked that as earlier requested by the Chair, the time had
come that the Minister for Justice explained to the House where to draw the line
between the personal and public conduct of the President.
Prof. Khushid Ahmad, advancing more or less similar arguments emphasised that it
was incumbent on the President who is a part of the Parliament to avoid making all
such remarks in his public statements as tended to denigrate the institutions set up
under the Constitution or to detract from the sanctity of the Constitution itself which
he was under oath to defend and uphold. The manner in which the Parliamentary
Democracy had recently come under criticism at the hands of President was tantamount
to questioning the “legitimacy” and “authenticity” of the “experiment” now underway,
thereby hurting the prestige and privilege of this House.
Opposing the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs stated that the President, according to Press reports, had made the observation
to which exception had been taken during the course of an address to a meeting
convened to mark the birth anniversary of Hazrat Aiiama Iqbal. The question before
the House was not, as was argued by the movers of the motion, what the President
should have or should not have said — controversial or otherwise — and how the
President should conduct himself, but “whether the speech by the President in the
circumstances in which it has been made amounts to a breach of privilege of the
House.” Quoting from Kaul’s Practice and Procedure of Parliament, the Minister said
that “Privileges of Parliament are granted to Members in order that they may be able
to perform their duties in Parliament without let or hinderance”. “They do not place
a member of Parliament on a footing different from that of an ordinary citizen in the
matter of application of laws” and “they apply to individual members only in so far
as they are necessary in order that the House may freely perform its functions”. This
being the scope of privilege of Parliament he failed to understand how the President’s
remarks had in any way impeded the House in the performance of its functions or
prevented it from taking decisions without let or hinderance or had impaired the rights
of any member or impinged in any other manner on the special rights or privileges of
the House or its members.
The Minister also opposed the motion on two further grounds. First, that the question
of breach of privilege had not been raised at the earliest opportunity as was required
by Rules — the speech having been reported on 11th November and the notice
of the motion having been given more than a month later on 20th December, 1986,
and second, because it reflected on the personal conduct of the President which the
Rules of Procedure did not permit. Drawing a distinction between the official acts
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of the President which “he can only do by virtue of his position as President — such
as ‘dissolution of the Assembly’, ‘address to Joint Session of Parliament’, ‘receiving
Ambassadors’, ‘signing Ordinances’, affirmation to Acts of Parliament, and those other
acts which he can do just like anybody else — such as attending a reception delivering a speech (at an unofficial function) meeting labourers, workers etc.”, the Minister
argued that the impugned speech fell within the latter category of acts, which he
would categorise as “personal acts of the President”. Since the President had a right
like any other citizen to express his views on a matter of public interest and that right
granted by the Constitution was as sacrosanct as the right of any other person, his
expression of the views in question which “did not violate any law in the process” he
would “place in the personal conduct of the President”, which could not be discussed
under the rules.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“On the general question of Parliamentary privileges, the House would recall that
very early in our deliberations I had spelt out for the benefit of the members and the
House what constitutes the privilege of Parliament, what constitutes the privilege
of members of this House individually and what are the necessary conditions to be
satisfied before we can hold a motion of privilege admissible or otherwise. While this
long ruling is still before me I would not like to take up your time with it. 1 would
like, however, to pinpoint — to single out one crucial sentence in it and that is ‘the
object of Parliamentary privileges is to safeguard the freedom, authority and dignity
of Parliament’. And further that ‘privileges are considered necessary for the proper
exercise of the functions entrusted to Parliament’. Now. in a case like the one we are
considering, where you can stretch the argument to some extent is whether a particular
statement made by an individual has affected the dignity of this House or not, and that
would be the question to which we will come to and which we shall consider later.
Otherwise, I agree with whatever the Justice Minister has read out regarding the scope
of Parliamentary- privileges, and these are the conditions of admissibility which I had
spelt out for the guidance of the House. And which as far as I am concerned we will
have to adhere to.
With regard to the motion in question, let me first tell you what it is about. The motion
is based on Press reports of November 11 — the date is important — attributing certain
remarks to the President of Pakistan which, according to the mover, amount to casting
aspersions on the indigenous character of the present Parliament, sow the seeds of
doubt in the public mind about the democratic process (now under-way) and is an
attempt to discourage democratic institutions. This is the sum and substance of the
motion which Mr. Javed Jabbar has tabled. Now, the impugned remarks which the
President is supposed to have made during the course of his address to the meeting held
at Lahore to commemorate the birth day anniversary of Allama Iqbal are to the effect as
quoted by the mover himself - various papers have perhaps reported them differently
but since we have to go by what has been tabled by the mover of the motion, I would
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quote exactly the words on which he is relying — and they are, “an obsession with
Western democracy pervades Pakistan”.. The question of whether the President was
right or wrong in saying that an obsession with Western democracy pervades Pakistan
we will decide finally later, but at this stage I would say that the motion is in conflict
with practically all the conditions which are laid down by the Rules of Procedure and
Conduct of Business in the Senate for the admissibility of Privilege Motions. Contrary
to some of the assertions, the Rules are not “mere trivialities” and references to them
not “petty arguments”. They have a statutory force and to regulate the procedure and
conduct of business in the House their due observance is mandatory, There can be no
question, therefore, of quietly by-passing them. Otherwise, too are an inescapable part
of life and even Farhad could not die without the use of “Tesha”. Now, in the first place,
in order to assess the true meaning and full implications of the offending remarks, it
is necessary to examine the text as well as the context in which the remarks were
made. No reliable conclusion would be possible to reach by examining the remarks in
isolation outside their context and without verification that what was reported in the
Press was indeed what the President had stated, or represented its correct translation
if the remarks were made in a language other than the language of the Press report on
which the honourable Senator is relying. It is, therefore, that Rule 58 (of the Rules of
Procedure and Conduct of Business in the Senate) requires that if a question raised
is based on a document, “the notice shall be accompanied by the document”. The
provision being mandatory and the honourable member having failed to comply with
it, the notice of the motion cannot be held to be in order.
Secondly, Rule 59(2) requires that the question shall relate to a specific matter and I
accept that it does relate to a specific matter, but then it goes on to say that “it shall
be raised at the earliest opportunity” — a point which was stressed by the Justice
Minister. Now the factual position in this respect that I am going to place before you
is that the notice of the motion was received in the Secretariat on the 7th of December,
1986; the mover, as he correctly states, had dated it as the 20th of November, 1986 and
the statement of the President containing the offending remarks (made on the 10th
November) was published in the newspapers, according to the mover himself, on the
11th of November. The relevant dates then are that the statement was made on the 10th
of November, it was published in the Press on the 11th of November and the notice of
the motion given by the honourable member, though dated the 20th of November was
received in the Secretariat on the 7th of December. The question arises whether in the
circumstances the matter can be deemed to have been raisd at the earliest opportunity.
The answer definitely is No.
The next point to be considered is whether or not the remarks, assuming that they have
been correctly reported represent the personal views of the President and, therefore,
fall within the domain of personal conduct of the President — as is the view and as
was emphasised by the Minister for Justice. If they are, that would automatically bar
further discussion of the motion. Earlier we had requested the honourable Minister
for Justice to enlighten us on this issue. To a large extent he had done this today —
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and I hope that at a later date he would more formally place before the House the
considered views of the Ministry of Law (and those of the Attorney General also) on
this particular issue of where in their judgement to draw the line between the personal
conduct of the President and the public conduct of the President. The question is
important because the personal conduct of the President cannot, under any pretence,
be brought under discussion in this House or for that matter in the Parliament as such.
There are, of course, certain acts and doings of the President on the basis of which he
can be even impeached but the general principle embodied in the Constitution and
which is observed universally is that the conduct of certain dignatories — and they
include not only the President but Judges of the Supreme Court, Judges of the High
Court, and (in the British tradition) even Members of the two Houses — cannot be
questioned or brought under discussion on the basis of Resolutions or motions of the
type we are considering, but only by substantive (Constitutional) motion, and that
includes motions of impeachment, motions of no confidence and the like. This aspect
also will have to be borne in mind, when we are trying to draw a line of demarcation,
a “Had-e-Fasil” as Professor Khurshid described it between the public conduct of the
President and the private conduct of the President. It has been repeatedly said that the
President is a part of the Parliament. If he is a part of the Parliament for the purpose
of certain acts which have been spelled out to today, does it mean that the President
has no other function to perform and should not be doing anything else? If hi: is a part
of the Parliament in the sense that some of us take that to mean then should he not
be sitting here with us in the House? But there again, the question that may be asked
is, can one part of the Parliament (this House) criticise the conduct of another part of
the Parliament (the President)? I do not think this House has the authority or would
be correct in criticising what happens in the Lower House. For that matter the Lower
House would be totally out of court, if it starts criticising the conduct of the Upper
House, and if we consider that the President also is a part of the two Houses in that
sense, then I think we all would be out of court to criticise his conduct except on the
basis of a substantial motion which can be moved Constitutionally!’ This apart, it was
also said by one of the honourable Members that the President was invited to this
meeting not in his personal capacity but in his capacity as President of Pakistan. Now
this, unfortunately. is a reflection of the ‘hero worship’ which goes on in societies like
ours. The President could well have been invited to address the meeting in his private
and personal capacity but since we attach so much importance to some posts and the
personalities holding them, that we assume that our function will be incomplete if we
do not invite to it (and it is not graced by) the highest in the land. It does not mean,
however, that we also thereby impart to him a public character — a public conduct
— when he addresses the gathering. The President, amongst other things, attends
“Walimas”. He may have been invited to a walima because he is the President of the
country but he does not thereby perform a public function. He attends that Walima
in his personal capacity even though he continues to be the President all the time. It
was for these reasons that in one of the previous rulings. I had asked that we should
draw, and all the time (when considering such issues) keep in mind the distinction
between the public and private conduct of the President because the President is not
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only the President of the country but has his personal capacity also, and since he is also
theoretically the executive head of the Government, he has to perform many a function
in that capacity too. So, on that account also — bringing the personal conduct of the
President under discussion — the motion would be inadmissible. These then are the
technical grounds — failure to support the notice of the question by the document
on which it is based (Rule 58), failure to raise the question at the earliest opportunity
(Rule 59(ii), and bringing the personal conduct of the President under discussion
(Rule 59(v) — on the basis of which the motion has to be ruled out.
Coming to the substance of the motion which I personally consider more important,
nowhere has the honourable Member mentioned in his motion what specific
Parliamentary privilege—individual or collective, including lowering the dignity of
the House—the President has breached by making the remarks attributed to him.
The motion is based on the rather ingeniously contrived argument that the offending
remarks have “explicitly negative connotations”—I am quoting the exact words of the
mover — “and in particular the use of the term ‘obsessed with Western Democracy’
amounts to casting aspersions on the indigenous character of the present Parliament”.
Mark the two words, obsession with ‘Western democracy* and casting aspersions on
the ‘indigenous character’ of the present Parliament. Now this argument in my opinion
is as valid as the cause and effect sequence depicted in the famous Urdu couplet:
A generic comment or even specific criticism of ‘Western democracy’—and Western
democracy may be underlined—if we have faith and we believe, as the honourable
Minister for Justice stated, in the freedom of speech and freedom of expression
— matters which are guaranteed by the Constitution — can not by any stretch of
imagination amount to casting aspersions on the Parliament or to infringement of
any Parliamentary privilege, particularly — here again mark my words — when at
the same time it is claimed that our present Parliament has an indigenous character
of its own—indigenous, strictly in the dictionary sense, meaning borne or produced
naturally in a region, belonging naturally to soil. Again, a question may well be asked
as to what is meant by ‘Western democracy’ when the democratic form of Government
(in the West) varies in many essentials from country to country: is it the American
democracy or is it the democracy of De Gaulle in France or is it the democracy of the
Westminster type obtaining in UK? Also what is the so-called indigenous character of
our own institutions? By the inclusion of the ‘Objectives Resolution’ in the operative
part of the Constitution, with its radically different concept, of States sovereignty and
the exercise of State authority— which I think are the basic concepts embodied in the
Resolution—we have indeed imparted to democracy and to democratic institutions
in this country an indigenous character of their own. And if this is so, then despite
the external similarities, the outward form, the ornamental trappings, in which our
institutions bear some resemblance to those of the West—and I would not like to
take you over other provisions in the Constitution, particularly its Preamble in order
to bring out its further peculiarities—the indigenous character that we have imparted
to our own democratic institutions—to our Parliament and our Constitution—places
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them altogether apart from the so-called “Western democracy”. This is why I think it
is said in respect of a Muslim polity that A criticism of “Western democracy”, even if
it is accepted that the President had criticised “Western Democracy” as contended in
the motion, does not amount to and should not, therefore, reflect on the democratic
institutions (with their essentially Islamic ethos) in an Islamic Republic. Prof. Khurshid
Ahmed, I think it was, who also referred to the oath of the President, pointing out
what was supposed to be his (the President’s) duty and what he was supposed to
do under it. With reference to that 1 would say that the oath amongst other things
says “that I will preserve, protect and defend the Constitution of the Islamic Republic
of Pakistan”. Nowhere does it say that “1 will defend and preserve the Constitution
of a Western democracy”. It is the Constitution of the Islamic Republic of Pakistan
which he undertakes to defend and when you have imparted to that Constitution the
character which I have just spelled out, with its altogether different concept regarding
the sovereignty of the State, and the exercise of State powers and authority, then
you are placing the institutions set up under it altogether apart from the so- called
“Western Democracies”.
Lastly, we might also consider the occasion, to which I think the honourable Minister
for Justice had made a reference on which these remarks were made. It was (remember)
the birthday anniversary of Allama Iqbal. It was inevitable, therefore, for the speeches
and utterances from that platform to be influenced by the thinking and sayings of the
Allama himself. Now here, let us pause for a moment and see what the Allama says
about “Western Democracy”? In one of his poems titled, I think he says:
(He is referring to the Western Democratic system)
And further
(Indistinguishable from the tunes of Imperialism)
and there are many other of his verses to the same effect of which I had to quote the
following in some other context only the other day
Now this is what Iqbal has said on this subject and it was inevitable; it was essential,
in fact I would say natural for the thinking on that particular day of all the speakers
to have been influenced by what Iqbal himself had said about Western Democracy.
The impugned speech of rather that part of the speech which contains reference to
“Maghrib Ka Jamhuri Nizam” and that we are obsessed with Western Democracy may
also be seen in that light. My submission is that if we lash out at such utterances in
anger or react to them out of affronted pride, 1 am afraid a large part of Allama Iqbal’s
poetry may have to be expurgated! The motion at best, in my opinion, is an exhibition
of hyper sensitivity, while democracy requires of all of us, particularly of this House as
the Upper House, a more tolerant and circumspect attitude. For these reasons then I
rule the motion out of order”.
Senate Debate,
19th January, 1987.
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25.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of a statement of Mr. G.M. Syed which according to the mover was a
deliberate attempt at subverting the Constitution of Pakistan and undermining the
territorial integrity of the country and thus amounted to an offence of high treason:
opposing the motion the interior Minister said that the matter was provincial and the
Federal Government had no concern with it: the Justice Minister on the other hand
contended that as the statement did not interfere in any manner with the functioning
of the House itself, it did not involve the breach of any Parliamentary privilege: the
Chairman held that there are two provisions in law: one under the Constitution and
the other under the Pakistan penal code, which take cognizance of all such statements
which constitute an attempt to abrogate or subvert the Constitution and which either
condemn the creation of the State of Pakistan or which amount to abridgement of the
sovereignty of Pakistan: if we hold that the impugned statement amounts to a breach
of privilege of the House, we can call the contemnor to action before the Privileges
Committee but since we have no law of our own under which we can adequately punish
a person who is guilty of breach of privilege, it would end up literally in a fiasco. On the
other hand there is a very effective law, the high treason Act, 1973, enacted under Article
6(3) of the Constitution, under which even death sentence can be awarded provided a
person has in fact committed and if found guilty of the offence of high treason: action can
also be taken under Section 123-a of Pakistan penal code which punishes the offender
with imprisonment upto 10 years and fine if he is guilty of condemnation of the creation
of the State of Pakistan or of advocacy of abolition of its sovereignty: if what Mr. G.M.
Syed has said in the impugned statement is assumed to be correct the offence committed
by him may not amount to high treason but would certainly bring it within the ambit
of Section 123-a: the initiation of action against an individual who is supposed to have
committed an offence of high treason or an offence under Section 123-a is, under the
provisions of the two statutes, the high treason act and the Pakistan penal code, the
responsibility of the Federal Government and as such the matter cannot be dismissed
as provincial: if the gentleman is indeed guilty of any one of the aforesaid offences as
is being seriously contended, then it no longer remains a matter within the ambit of
the Senate either to agitate or to debate in order to determine his guilt: it becomes a
question for determination by a court of law under the aforesaid two enactments: the
motion was, accordingly, ruled out.
Ruling

On 22nd January, 1987, Senator Syed Abbas Shah sought leave to raise a question of
breach of privilege arising out of an alleged anti Pakistan and anti-Islam statement
of Mr. G.M. Syed appearing in the daily “Nawa-e-Waqt” dated 18th January,1987.
Explaining his motion the mover said that in the statement in question Mr. G.M.
Syed has condemned the existence of Pakistan—describing it as a deadly poison for
the interests of Sind, denigrated the Ideology of Pakistan—describing the message
of Iqbal as “fascist” compared to (the humane and compassionate) one of Guru
Nanek, and attempted to undermine the solidarity and integrity of the country—by
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openly advocating the forging of intimate relation with Bharat for the attainment of
‘independence’ for Sind.
The mover contended that this amounted to a deliberate attempt to subvert the
Constitution of Pakistan, which it was the duty of the Senate to uphold and protect,
and Mr. G.M. Syed had thereby caused not simply a breach of privilege of this House
but was guilty of high treason in terms of sub-Article (1) of Article 6 of the Constitution.
Opposing the motion Mr. Mohammad Aslam Khan Khattak, Minister for Interior
stated that the privilege of the House was not involved in the matter. It was a provincial
affair and he was sure that if what Mr. G.M. Syed is alleged to have stated did amount
to high treason, the Provincial Government would take necessary steps in the matter
“and see to it that the man is prosecuted”. Mr. Wasim Sajjad, Minister for Justice and
Parliamentary Affairs, also opposed the motion and stated that privilege under the
Rules ‘concerns the duties and conduct of the members’ and it is only those acts which
placed hindrance in the performance by them of their functions in the House which
constituted a breach of privilege. The impugned statement, he added, did not interfere
in any way with the functioning of this House and did not, therefore, constitute a
breach of privilege.
Prof. Khurshid Ahmed, Qazi Abdul Latif, Qazi Hussain Ahmad, Mr. Shad Mohammad
Khan, Maulana Samiul Haq, Mr. Abdur Rahim Mir Dad Khel and Nawabzada Jahangir
Shah Jogezai also spoke on the admissibility of the motion. Criticising the pleas
advanced by the two Ministers and supporting the contention of the mover they stated
that it was futile to expect that the Provincial Government would take any action in
the matter when it has not been able to serve even a court’s summons on Mr. Syed.
Besides, it was not a simple procedural question of what the Rules and Conventions say
in regard to Parliamentary privileges. Here was an invitation they said to open revolt,
a deliberate attempt to undermine the ideology and the integrity and solidarity of the
country and to subvert its Constitution, which the House and its members were under
oath to defend and uphold, and if a deliberate attempt to undermine the foundation
of the State with a view ultimately to bringing down the entire Parliamentary edifice
did not constitute a breach of privilege they were at a loss to understand what else did.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, held: —
“Before coming to the question whether the statement, or the alleged
statement rather, made by Mr. G.M. Syed amounts to a breach of privilege
of this House, I would like to draw the attention of this August House to
some legal provisions which govern this particular issue.
I would like to invite your attention to Article (6) of the Constitution which says:
“Any person who abrogates or attempts or conspires to abrogate, subverts
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or attempts or conspires to subvert the Constitution by use of force or
show of force or by other un-Constitutional means shall be guilty of high
treason”. And further, “Any person aiding or abetting the acts mentioned in
Clause (1) shall likewise be guilty of high treason”.
With this provision in mind the motion may be re-read for its full import. It says:
“That the statement made by Mr. G.M. Syed attempts and conspires
to abrogate the Constitution of Pakistan and under Article (6) of the
Constitution, Mr. G.M. Syed is guilty of high treason and has breached the
privilege of this House”.
The other provision to which I would like to draw your attention is Section 123-A of
the Pakistan Penal Code which says:
“Wherever within or without Pakistan with intent to influence or knowing
it to be likely that he will influence any person or the whole or any section
of the public in a manner likely to be prejudicial to the safety of Pakistan
or to endanger the sovereignty of Pakistan in respect of all or any of the
territories lying within its borders, shall by words spoken, or written or
by signs or by visible representation condemn the creation of Pakistan by
virtue of the partition of India which was effected on the 14th of August,
1947 or advocate the curtailment or abolition of the sovereignty of Pakistan
in respect of all or any of the territories lying within its borders, whether
by amalgamation with the territories of neighbouring States or otherwise
shall be punished with rigorous imprisonment which may extend to 10
years and shall also be liable to fine”.
There are then these two provisions — one under the Constitution itself and the
other under the Pakistan Penal Code, which take cognizance of statements made (and
provide punishment for those who make them) which either condemn the creation of
the State of Pakistan or which amount to attempts at abrogation of the Constitution
or which advocate the curtailment of the sovereignty of Pakistan over all or any part
thereof. However, there prevails in certain quarters some confusion — or rather there
is lack of knowledge on the question of punishment for high treason and it is alleged
that although the Constitution specifically provides for High Treason under its Article
6(3) that “Majlis-e-Shoora (Parliament) shall by law provide for the punishment of
persons found guilty of high treason”, the Government or the State has not framed
any law to that effect so far with the result that high treason as an offence cannot be
punished. This impression is incorrect and in this connection I would like to invite
your attention to the High Treason Punishment Act of 1973 which was passed on the
26th September, 1973. The Act extends to the whole of Pakistan and is already in force
and it says in its Section (2):
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“That a person who is found guilty:
a.

of having committed an Act of abrogation or subversion of a
Constitution in force in Pakistan and at any time since thq,23rd of
March, 1956; or

b.

of high treason as defined in Article 6 of the Constitution shall be
punishable with death or imprisonment for life”.

Now, what you are trying to do is to bring the statement of Mr. G.M. Syed within the
ambit of a Privilege Motion, which means (if the motion is admitted) that you would
only call Mr. G.M. Syed to account, hear him, perhaps convey to him your displeasure
and admonish him but that would be the end of the matter because this House or
for that matter the Parliament as such, has no law of its own under which you can
adequately punish any person who is guilty of breach of privilege. Will there be any
purpose served then by going through this type of exercise? On the other hand, we
have, as provided in the Constitution, and in the High Treason Punishment Act of
1973 a very effective punishment provided for this very offence which if a person is
found guilty, can extend to imprisonment for life or even death. Even if the alleged
offence said to have been committed by the person concerned does not amount to high
treason, the words used in the statement attributed to him — assuming that they are
correct — would certainly bring it within the ambit of Section 123-A of the Pakistan
Penal Code — condemnation of the creation of the State of Pakistan and advocacy of
abolition or the curtailment of its sovereignty. And if that be the case, he can then be
punished with rigorous imprisonment upto 10 years and will also be liable to fine.
In view of this legal position what is it that we should do? If we hold that it is a question
of breach of privilege — on which I am not pronouncing any judgement right now
— all that we can do is to call him (Mr. G.M. Syed) to account before our Privileges
Committee but since we have no legal enactment of our own under which we can
adequately punish a person who is guilty of breach of privilege, it would, I think, result
literally in a fiasco; nothing would happen! On the other hand, you have a very effective
law provided here and for the information of the honourable Minister for Interior I
might also add that this is not a matter entirely for the Provincial Government of
Sind to deal with, for the reason that the High Treason Punishment Act provides that
no court shall take cognizance of an offence punishable under this Act except on a
complaint in writing made by a person authorised by the Federal Government in this
behalf. So, the initiation for taking action against any individual who is supposed
to have committed High treason or who has committed or is suspected of having
committed an offence under Section 123-A lies with the Federal Government and it is
for the Federal Government to take action in such cases. My own suggestion then is.
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that it would serve no purpose to press this matter as a breach of privilege question,
because nothing (of substance) would happen in that case. But as you have the law.
you have the agency, you have the instruments by which you can punish the man.
assuming that he is guilty of the offence alleged in the motion even with death you
may leave it to the Federal Government to take action against him. without making it
a question of privilege.
Now, this is for you to decide (whether or not to follow such a course). But if you
want my judgement on whether or not it is a question of privilege, then I would say
— assuming that the statement which the gentleman is said to have made is based
on facts — that this is a matter in which he is accused, and prime facie correctly, by
the mover of the Privilege Motion (and others supporting him) of having committed
a serious (criminal) offence, and that being the position, it no longer remains a matter
within the ambit of the Senate either to agitate or to debate in order to determine his
guilt. It becomes a question for determination by a court of law. And my suggestion
to you is — take the gentleman who has made the statement to face charges — on the
basis of whatever he has stated, if you have a proof of it in a court of law. under one or
the other enactment”.
Senate Debate,
22nd January. 1987.

26.

Privilege Motion: The movers sought leave to raise a question of breach of privilege
arising out of the insulting and illegal manner of arrest of members of certain opposition
groups in the sind Assembly from within the precincts of the Assembly in violation of
the Constitutional provision: many members spoke for and against the admissibility
of the motions: Minister concerned opposed the motions and stated that the incident
in question did not in any way impede the functioning of the House or any member: he
further stated that each House had its own rules dealing with the question of privileges
and the sind Assembly being guardian of its own privileges was already seized of the
question of alleged breach of the privilege of its members: the Chairman ruled the motion
out of order and observed that a common point in all these motions raised was that
the Senate, as the “supreme legislature’ of the federation and as a body having special
relationship with the provincial legislatures which constitute its electoral college had
a duty and a special responsibility to take cognizance of Constitutional violations at
provincial level and to protect and preserve their rights and privileges: the Chairman
held this line of thinking to be fallacious: the perception of the Senate being the supreme
legislative body was incorrect: no House- could claim any supremacy over another,
except in matters of legislation: the so-called special relation with the provinces also did
not give any right to the Senate to interfere in the proceedings of a provincial Assembly:
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each House was supreme as far as its own proceedings were concerned: privileges also
belonged to each House individually and each House was the sole authority to adjudge
and punish any infringement of its own privileges: the Chairman further observed that
under the rules the motions in hand were not even remotely connected with the privileges
of the Senate and as the matter was already subjudice before the sind Assembly,
intervention of the Senate would prejudice the proceedings of that Assembly and would
also be in gross violation of provincial autonomy and the sovereign jurisdiction of the
provincial Assembly of sind.
Ruling
On 22nd January, 1987, Senators Qazi Hussain Ahmed and Maulana Kausar Niazi
sought leave to raise a question of breach of privilege arising out of the alleged illegal
arrest and manhandling of the members of opposition in the Sind Assembly. Senator,
Mr. Javed Jabbar had also given notice of a Privilege Motion on the same subject but
he was not present when these two motions were taken up. Qazi Hussain Ahmad
contended that members of the Jamaat-e-Islami and other opposition groups in
the Provincial Assembly of Sind were manhandled and forcibly thrown out of the
Assembly Hall by the members of the Government Party and were later arrested by the
police from within the precincts of the Assembly and taken to some unknown place.
According to the mover this illegal, insulting and unceremonious manner of arrest,
had engendered a sense of insecurity among the opposition members in the Senate
generally and in the mover particularly, as he was also the Secretary General of Jamaate-Islami, and had thus caused a breach of his privilege as a Senator. Maulana Kausar
Niazi contended that the arrest of twelve members of the Provincial Assembly of Sind
from within the precincts of the Assembly in violation of the Constitutional provision
had caused a breach of privilege of the Senate as under Article 148 of the Constitution
it was the duty of the Federation to protect the country from internal disturbances as
also, adding later in elaboration, to take cognizance of any breach of Constitutional
provisions by a Provincial Assembly.
Mr. Javed Jabbar in his motion had stated that the privilege of the House had been
breached by the violation of the Parliamentary traditions committed through the arrest
of members of the Provincial Assembly from the precincts of the Assembly without the
prior knowledge and consent of the Speaker of that Assembly, in contravention of the
Sind Assembly Members’ Privileges Act.
Prof. Khurshid Ahmed, Maulana Samiul Haq, Mr. Abdur Rahim Mir Dad Khel, Qazi
Abdul Latif and Mr. Mohammad Tariq Chaudhry also spoke on the admissibility of
the motions and supported the contention raised by the movers. Stress was generally
laid on the Constitutional role which the Senate as a representative body of the
provinces at the Federal level was expected to play to protect the rights and interests
of provinces and to take cognizance’s of Constitutional violation in the provinces and
of all such acts as tended to prepare the ground for derailing the train of Parliamentary
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democracy yet again. However, the consideration of the motions was deferred till
the next sitting on the request of Mr. Mohammad Aslam Khan Khattak, Minister for
Interior who wanted to apprise the House of the real facts after obtaining a report
from the concerned Provincial Government.
On 2nd February, 1987, the motions were taken up again for considera¬tion. Maulana
Kausar Niazi was present whereas Qazi Hussain Ahmad and Mr. Javed Jabbar were
absent. Besides, Maulana Kausar Niazi, Mr. Ahmad Mian Soomro, Mr. Abdur Rahim
Mir Dad Khel, Maulana Samiul Haq and Mr. Mohammad Tariq Chaudhry also
supported the motions while* Mr. Hasan A. Shaikh, Mr. Rahat Saeed Chhatari, Mr.
Shad Mohammad Khan, Mr. Asghar Ali Shah and Sheikh Ali Mohammad opposed them.
Those opposing the motions, while describing the incident generally deplorable were
of the view that it was a matter within the purview of the Sind Provincial Assembly
and that Assembly was competent and powerful enough to protect its own rights and
privileges and to enforce its own writ, without there being need or justification for the
Senate to intervene.
Mr. Wasim Sajjad, the Justice Minister opposing the motion contended that ‘privilege’
was a right and prerogative which was conferred on members so that they might be able
to perform their duties inside the House without any let or hindrance and without any
impediment, adding that the said incident had not, in any way, impeded the functioning
of the Senate or prevented any member from participating in the proceedings of the
Senate. He referred to Rule 57 of the Rules of Procedure and Conduct of Business in
the Senate, 1973, and stated that a member with the consent of the Chairman could
raise a question involving a breach of privilege either of a member of the Senate or of
a Committee thereof. The National Assembly and for that matter, each Provin¬cial
Assembly have their own rules under which they could competently deal with the
breach of privilege of its own members. Each House also being the guardian of its own
privileges, the Sind Assembly according to him was fully competent to deal with the
question raised by the movers and since the matter had already been raised in that
Assembly and stood referred to the Privileges Committee where it was presently
subjudice, any interference by this House would prejudice the proceedings of that
Assembly.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, after
summarising the substance of these motions observed:—
“The one common argument implied or explicitly expressed underlying
all the three motions, as has been brought out in the discussion on
admissibility, appears to be that the Senate is a body elected by members
of the Provincial and this special relationship gives the Senate a specific
responsibility, transcending the ‘pretext’ of provincial autonomy or the
sovereign jurisdiction of the Provincial Assembly so that, to repeat the words
of one of the movers ‘this supreme legislative body of the federation is not
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prevented from taking cognizance of this breach of Parliamentary norms
and laws or to discuss this matter with a view to determining the mode of
intervention by the Senate in order to protect and preserve Parliamentary
traditions and democratic principles’. In other words, intervention of
the Senate is sought in a Provincial Assembly’s affair in order to protect
and preserve, not the privileges of this House but general Parliamentary
traditions and democratic principles. Now Parliamentary privilege has
been defined as applicable to certain peculiar rights and immunities
enjoyed by each House of Parliament collectively, and by members of each
House individually, without which it is considered it would not be possible
for either House to maintain its freedom and independence of action or the
authority and dignity of its position or for members to effectively discharge
the function entrusted to them. The point to be noted here is that the
privileges belong to each House individually and each House exercises its
own privileges independently of the other. Each House is also the guardian
of its own privileges and is the sole authority to adjudge and punish any
infringement of those privileges. It is for these considerations that neither
the Constitution nor our own rules of Procedure and Conduct of Business
framed thereunder treat Parliamentary privileges generically. Article 66
of the Constitution deals separately with the powers, immunities and
privileges of the two Houses of the Federal Parliament and Article 127 with
those of the Provincial Assemblies. Even though these immunities and
privileges both of the Federal Parliament and of the Provincial legislatures
have been described in identical terms, the same provisions also make each
House of the Federation and each Provincial Assembly, to quote Erskine
May’s Parliamentary Practices on this point “supreme as far as its own
proceedings are concerned”.
It is for these reasons that one House cannot hold the Members of another House guilty
of breach of its privilege for anything said or done by him in the course of proceedings of
the House of which he is a Member. Nor can, for the same reason, one House whatever
its status, encroach on the powers and privileges which the Constitution makes the
exclusive responsibility and concern of another House. The right of each House to
control and regulate its own proceedings and also to determine any matter other than
an outright criminal act or indictable offence arising within its walls, is so complete
that what is said or done within the four walls of a House cannot be enquired into even
by a Court of Law. As a corollary to this principle a Member is also not answerable
elsewhere for anything said or done in connection with the pro¬ceedings of the House
of which he is a Member.
It is, therefore, in my opinion fallacious to argue that either by virtue of the fact that
we are, according to the perception of one of the movers, the supreme legislative body
of the Federation (— let me make it clear that we cannot claim any such supremacy;
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if there is a supremacy of one House over another, it is in the matter of legislation but
not otherwise ) we should interfere, or again for the reason of the so-called special
relationship that we have with Provincial Assemblies as our Electoral College we have
the right and should, therefore, interfere, in this matter. The latter argument on which
a great deal of emphasis was laid in the discussion on admissibility would be valid
only, if the Rules of Procedure and Conduct of Business in legislatures of this country
were to treat the infringement of the rights of the hundreds and thousands of voters in
a general constituency as the infringement of the privilege of the Member himself who
is elected by those voters to represent them, which as you all know is not the case.
Under Rule 57 and Rule 59(3), the subject matter of the three motions is not even
remotely connected with the privileges of this House and no Member has the locus
standi to raise such a question. The breach if any occurred of the Members of the Sind
Assembly and that Assembly has the exclusive jurisdiction to deal with it. According to
Press reports confirmed by the honourable Minister, the Speaker of the Sind Assembly
has already held the question in order and the matter is now subjudice before the
Assembly. The intervention of the Senate in the matter would be in gross violation of
Provincial autonomy and the sovereign jurisdiction of the Sind Provincial Assembly
in these matters, which contrary to what one of the Movers says are not pretexts but
political and Constitutional realities which the country can ignore only at its peril. At
any rate with our claim to Constitutional rectitude we cannot deliberately encroach
upon the exclusive jurisdiction conferred by the Constitution on another House, no
matter what our feelings on a particular issue might be.
Senate Debates,
22nd January, 2nd February, 1987.

27.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the alleged failure of the Justice Minister to implement his assurance that
a bill further to amend the members of the Parliament (salaries and allowances) Act,
1974 would be tabled in the House in the current session: Minister concerned opposed
the motion and stated that the matter would be brought before the House after approval
of the Cabinet before whom it was pending consideration: ruling out the motion, the
Chairman referred to his earlier ruling on the same subject, wherein it was held that
in order to constitute a breach of privilege it must be established that the statement
(or assurance given) was not only wrong or misleading but it was made deliberately to
mislead the House: he further observed that every effort, it appeared, was being made to
implement the assurance and there was no evidence that it was being either deliberately
ignored or by-passed.
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Ruling
On 1st February, 1987, Senator Ahmed Mian Soomro sought leave to raise a question
of breach of privilege arising out of the non-fulfilment of Justice Minister’s assurance
that a Bill further to amend the members of the Parliament (Salaries and Allowances)
Act, 1974, would be tabled in the House for the purpose of removing the lacunaes and
lapses that have come to notice in the amending Act No. XII of 1985.
Opposing the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs stated that the (draft) bill in question was presently under the consideration
of the Cabinet but he was not in a position to say when the Cabinet would approve it.
He further pointed out that meanwhile various other important matters were coming
up for consideration before the House and the draft Bill when approved by the Cabinet
would also be introduced in the House in due course.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, referred to his
earlier ruling in which it was held that in order to constitute a breach of privilege or
contempt of the House, it had to be proved that the statement was not only wrong or
misleading but it was made deliberately to mislead the House. He also observed:
“But in this we have to judge the intention of the Government as well as of
the honourable Minister on the basis of the action taken in the case. The
Minister has said that he has submitted (the draft of) a Bill, rectifying the
past mistakes, on this very issue to the Cabinet and it is upto the Cabinet
now to decide in what form the Bill should be presented. You know the
normal procedure in such cases; there is a meeting of the Party, then there
is a meeting of the Cabinet, then the Ministers have to decide the priority
of the business that should be brought before the House which, as can be
appreciated, is all time consuming. I don’t think therefore, that there has
been any deliberate attempt either to ignore the assurances or to by-pass
the assurances. Every effort is being made to implement them—this is
what I understood from the honourable Minister— and in that situation
all we may do is to again appeal to him to make further effort to bring this
legisla¬tion before the House at an early date. But I am afraid it cannot
constitute a breach of privilege as such”
Senate Debate,
1st February, 1987.
28.

108

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of an order of a Lahore court requiring the local police not to interfere
with the profession of singing and dancing : Minister concerned opposed the motion
and stated that no breach of any privilege of the honourable member had occurred : the
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Chairman ruled the motion out of order on the ground that the notice of the motion
was not accompanied by a copy of the order of the concerned court—which was a
mandatory requirement of the rules: besides, the Senate had no power to interfere in
the order of a court: in the Privilege Motion it was not even specified which court had
passed the impugned order: if it were an order of the high court, an appeal could lie to
the supreme court: if the mover or any other person regards the decision to be erroneous
and violative of the Constitution, he should challenge it in a superior court of competent
jurisdiction.
Rulning
On 2nd, February 1987, Senator Maulana Sami-ul-Haq sought leave to raise a question
of breach of privilege arising out of the Orders of a Lahore Court requiring the local
police not to interfere with the profession of singing and dancing. According to the
mover, the so-called profession of singing and dancing was just another name and a
cover for acts of obscenity and immorality which were amongst the forbidden acts
in Islam. The Court Order giving total freedom to such a profession has, therefore,
breached his privilege as a Muslim and as member of Parliament of an Islamic
(Ideological) State. The mover further contended that even the Constitution did not
permit such un-Islamic acts and the order in question, was violative of the expressed
provisions of the Constitution and the Law.
Opposing the motion, Mr. Wasim Sajjad, the Minister for Justice and Parliamentary
Affairs, stated that the Government was fully committed to the establishment of a
modern democratic Islamic State and was doing everything in its power to curb
un-Islamic activities. The question of breach of privilege raised in the motion was,
however, a different matter. The motion was based on two basic assumptions. Firstly,
the mover has said that as a Muslim his privilege had been hurt, as Pakistan is a
Muslim country and singing and dancing is un-Islaraic. Should this be considered a
valid basis for moving a Privilege Motion in this House then there would be 30 million
such motions being moved every day ! The very assumption on which the motion is
based was, therefore, misconceived. Secondly, it has been said that it is as a member of
the Parliament of an Islamic country, that his privilege has been breached. Privileges of
the Members of this House, he explained, are regulated by Rule 57 and the succeeding
rules (of the Rules of Procedure and Conduct of Business in the Senate) and if the
honourable Member could show that the order of the Court or any activity (resulting
therefrom) has prevented him from participating in the proceedings of the House or
from discharging his duties as a Senator that would constitute a breach of privilege.
What has been made the basis of the Privilege Motion is the legality of the Order of
the Court, a copy of which has not been produced and, therefore, it is not possible to
ascertain in what context the order was made. This by itself would render the motion
in-admissible under Rule 58. Thirdly, the Minister argued that in the Constitution
of Pakistan, there is a commitment that there shall be no law which is repugnant to
the injunctions of Islam—the Quran and the Sunnah. It was open to the honourable
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Member, to identify if there existed such a law and to seek a remedy either for its
repeal through legislation or by taking the issue to the Federal Shariat Court.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, said:—
“That under Rule 58 it is mandatory to furnish a copy of the document on
which a motion is based. The motion, in question, is said to be based on the
order of a Court but a copy of the relevant order has not been produced.
Even the Court which has passed the impugned order has not been specified
in the body of the motion. Besides, the Senate has no power to interfere in a
Court’s order. If, as has come out during the discussion it is an order of the
High Court an appeal could lie against it to the Supreme Court. The point
is that if someone regards the decision to be erroneous and violative of the
Constitution and Law, he should challenge it in a superior court of the
competent jurisdiction. For these reasons I hold the motion out of order”.
Senate Debate,
2nd February, 1987.
29.

Privilege Motion : The mover sought leave to raise a question of breach of privilege
arising out of the order of the acting Chairman adjourning before the given time the
sitting of the Senate on 25th January, 1987: Minister concerned opposed the motion: he
referred to rule 20 and stated that it was discretionary with the Chairman to adjourn
the sitting: the Chairman ruled the motion out of order on the ground that no breach of
privilege could be claimed against the decision of the chair and that as a policy he would
not allow such questions to be raised in the House.
Ruling

On 2nd February, 1987, Senator Abdur Rahim Mir Dad Khel sought leave to raise a
question of breach of privilege on the order of the Acting Chairman adjourning the
sitting of the Senate on 25th January,1987 after the recitation of the Holy Quran and
disposal of leave applications. The mover sai4 he was informed by the Secretariat that
the sitting of the Senate would be held on 25th January,1987 as usual between 10.00
a m, to 11.00 a.m and thereafter, the two Houses of the Parliament would assemble
together in a joint sitting. But the sitting of the Senate was adjourned soon after the
recitation and disposal of leave applications.
Opposing the motion, Mr. Wasim Sajjad, the Minister for Justice and Parliamentary
Affairs referred to Rule 20 of the Rules of Procedure and pointed out that every sitting
of the Senate is commenced and adjourned at the discretion of the Chairman. He further
stated that the Acting Chairman had adjourned the sitting at 10.30 a.m. to enable the
members to attend the joint session which was to start at 11 O’clock, and in which the
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Prime Minister had to make a policy statement on a matter of national emergency.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq
Khan, observed that the breach of privilege has been claimed against the decision of
the Chair which was not permissible. He further observed that he would not allow
such questions to be raised in the House in future.
Senate Debate,
2nd February, 1987.
30.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the failure of the Minister of State for foreign affairs to fulfil his
assurance that government would summon a joint session to discuss the foreign policy
of the country: Minister concerned opposed the motion and stated that no categorical
assurance was given by him: the Chairman ruled the motion out of order on the ground
that the statement of the Minister concerned was made in general terms and did not
amount to a definite assurance : no breach of any Parliamentary privilege had occurred.
Ruling

On 2nd February, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of non-fulfilment by the Minister of State for Foreign
Affairs of his assurance that Government would summon a joint session of Parliament
to discuss the foreign policy of the country. According to the mover the Minister of
State for Foreign Affairs, Mr. Zain Noorani had assured the House, about four months
back, that a debate on foreign policy would be held in the Parliament on a date to be
fixed later, in consultation with the Foreign Minister who was due to return from
abroad the following day. This assurance was yet to be redeemed. A joint session had
no doubt been convened in the meantime but it was prorogued immediately after the
speech of the Prime Minister and that the promised debate on foreign policy was never
held.
Opposing the motion, Mr. Zain Noorani, Minister of State for Foreign Affairs stated
that there was no categorical assurance given by him regarding summoning of the joint
session of Parliament to discuss foreign policy. The Chairman, Mr. Ghulam Ishaq Khan,
referred to the statement made by Mr. Zain Noorani, Minister of State for Foreign
Affairs which reads as follows:
“Merely having one Foreign Affairs debate in a year is not sufficient. I
would like to have it more often than once in a year and I assure you that
the Foreign Minister of Pakistan is due back tomorrow. In consultation
with him we shall fix a date most probably during the session, that is to
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say, the present session of both the National Assembly and the Senate for
discussing the foreign policy of Pakistan
if you are to ask me today to
give a date I will not be able to do it, but 1 assure him that 1 will endeavour
my level best that in the session that is, to say the session which is being
held today, there should be a foreign policy debate in both the National
Assembly and the Senate or jointly as decided by the Government”.
The Chairman observed, “this was the assurance which the Minister had given but I
do not think that it amounts to either a specific promise or specifies a particular date
by which the debate was to be held. The so-called assurance was in general terms that
during the course of the present session which started on the 6th of January—and 1 do
not know for how long it is going to last—Government would endeavour to introduce
a motion and fix a date for debate of the foreign policy, either separately in the two
Houses or in a joint session. The assurance not being in any definite or precise terms no
breach of assurance had occurred. The motion, therefore, was not in order”
Senate Debate,
2nd February, 1987.
31.

112

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the President’s action of “manoeuvring” to obtain and accepting an
invitation to visit India to watch a cricket match between Pakistan and India being
held at banglore: the mover contended that such a move on the part of the President
tended to lower the prestige and the honour of the country (and the President being a
part of the Parliament) also of the House, particularly in the context of the escalation
of tension between the two countries owing to India’s concentration of armed forces
close to the eastern borders of Pakistan: opposing the motion, the Minister concerned
denied the allegation that the President had ever requested for an invitation to see the
match or accepted an invitation from India to witness the match: he also contended
that the mover had furnished no documentary proof to substantiate the allegations
made in the motion as required under rule 58: ruling out the motion, the Chairman
held that no document on which the motion was based, was submitted by the mover
in support of the allegations in the motion which was a mandatory requirement and
without which it was not possible to determine that the question had been raised at
the earliest opportunity: it was also a matter in which the Senate could not intervene;
mover over, from ‘the newspapers’ reports it appeared that the President had accepted
the invitation in principle only which, in diplomatic parlance, did not connote that be
had in fact accepted the invitation and had undertaken an unqualified commitment to
visit India regardless of what happened between the two countries in the meanwhile:
the Prime Minister in his speech in the Parliament had emphasized the government
commitment to the process of establishing good neighbourly relations with India and
declared that Pakistan had no intention of escalating the tension between the two
countries, rather it wanted to defuse the situation but with honour and dignity: the
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President in agreeing to visit India also intended to achieve the same object as had
been spelled out by the Prime Minister in his speech to the Parliament: the mover’s
perception underlying the motion that the President’s action had lowered the prestige
and dignity of the country and, therefore, hurt the privilege of the House was not well
founded: analysis of events and perceptions based on them would vary from individual
to individual and unless they were universally held, a question of breach of privilege
could not possibly arise: the President’s impugned act as interpreted by the world press
had demonstrated to the world that Pakistan was keen to pursue a policy of peace and
amity in contrast to the jingoistic or chauvinistic policy of the neighbouring country:
the President’s action had resulted in diffusing the tension on the borders and enhanced,
if anything, the self-respect and dignity of the country: in such a situation the impugned
act could, in no way, be construed to have caused breach of privilege of the House: the
motion was accordingly ruled out.
Ruling
On 5th February, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of President’s alleged action of “manoeuvring” to
obtain through the Pakistan Cricket Control Board an invitation to visit India to watch
the cricket match between Pakistan and India being held at Banglore. The mover
contended that the President was a part of the Parliament under the Constitution and
he should not have “solicited” an invitation to witness a cricket match between India
and Pakistan at a juncture when India had amassed its armed forces on the eastern
borders of Pakistan, posing a grave threat to the security of the country and giving rise
to a state of tension between the two countries which compelled the Prime Minister
to address the Parliament in a special session and take its members into confidence on
the grave situation obtaining at the border. The President’s move was contrary to what
the Prime Minister and the Parliament were projecting and in the given context the
mover contended it also tended to lower the prestige and the honour of the country,
thereby infringing the privilege of the House.
Opposing the motion Mr. Zain Noorani, Minister of State for Foreign Affairs stated
that it was not clear from the motion as to when the President had made a request
to visit India and on which date he had accepted the invitation to do so. Since the
member had not furnished with the notice of his motion any document—a statutory
requirement—to support the allegations on which he was basing his motion, it could
be either “premature” or “too late”. Even assuming that the President had agreed, in
principle, to visit India at a juncture when the tension was building up between the
two countries no fault could be found with it. The Prime Minister in his address to
the Joint Session of Parliament had emphasised Government’s commitment to the
process of establishing good neighbourly and cooperative relations with India, and the
President’s move was in conformity with the enunciated policy that Pakistan did not
want war but wanted to live in peace and friendship with India on equal terms. The
President’s wish to see the cricket match, contrary to what the mover was contending,
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had added to the prestige of the country and helped convince the world that Pakistan
was taking a relaxed view of the situation and it was India that was creating tension
cm the borders.
The Chairman, Mr. Ghulam Ishaq Khan, ruled the motion out of order both on
technical as well as substantial grounds. On the technical side. the Chairman held the
motion inadmissible, firstly, because the notice of the motion was not accompanied
by the document on which it was based, as is the mandatory requirement of Rule 58.
Secondly, in the absence of the required document it was not possible to determine
that the question had been raised at the earliest opportunity as again was the statutory
requirement of Rule 59(ii). Lastly, the matter was such in which the Senate had no
locus standi to interfere which is yet another condition of admissibility under Rule
59(iii).
As far the substance of the motion, the Chairman said that it was not correct to
contend that the President had in fact accepted an invitation to visit a cricket match
in India. According to press reports the acceptance was only in principle—which
was a diplomatic way of saying that yes, he would avail of the invitation provided the
attendant circumstances and other conditions were such that it would be conducive to
the promotion of the interest and welfare of the country. This was to be distinguished
from an unqualified acceptance— which would have meant an absolute commitment
to act on the invitation regardless of what happened in the meanwhile between the
two countries. To this extent, the motion was not based on correct premises.
There was also no valid basis to argue, the Chairman proceeded to observe, that by
accepting the invitation, at a juncture when India had a massed its armed strength on
our borders and the Prime Minister was at pains to explain to the Parliament the grave
threat which it had posed to the security of the country, the President had acted either
in contravention of the policy of the Government by creating as alleged, the impression
that the country faced no such danger, or had thereby lowered the prestige and honour
of the country and as a result infringed the privilege of the House. This, the Chairman
said, could well be the perception of the mover—to which he was entitled—but from
the editorial comments and newspaper reports appearing both at home and abroad
(which the Chairman quoted) this did not appear to be the generally held view, and
a question involving the possible breach of privilege could be considered to arise only
if the perception of the mover was more or less universally shared. Besides, there
was no contradiction between the President’s action and the proclaimed policy of
the Government. Referring to the Prime Minsiter’s speech the Chairman said that,
together with apprising them of the serious development and the rapid build up of
tension on our border with India, the quintessence of what the Prime Minister wanted
to convey to Parliament and the nation was that Pakistan did not want war and he had
no intention of escalating the tension between the two countries. Rather, Pakistan
wanted to live in peace and amity with India and with that end in view he wanted
to diffuse the tensions—of course, with dignity and honour. Looked in the light of
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this enunciation of Government policy and the views and comments appearing in the
press it was evident that the action of the President helped to convince the world
that Pakistan was pursuing a policy of peace and friendship with its neighbour, in
juxtaposition to the jingoistic or chauvinistic policy of the latter. It also resulted in
easing of the tension at the boarders and, if anything, enhanced the self respect and
dignity of the country. As such, the impugned act of the President could in no way be
construed as having caused breach of privilege of the House.
Senate Debate,
5th February, 1987.
32.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of the failure of the government to implement a number of Resolutions
passed by the Senate during the past two years: in spite of the passage of time the House
did not, according to the mover, even know what action the government had taken so
far on any of those Resolutions : the mover recalled the ruling of the chair to the effect
that it was the duty of the government to inform the House of the action that it takes
on such Resolutions and contended that the attitude of the government, reflected by
its inaction and inattention to these Resolutions, was against the dignity of the House
and amounted to the negation of its privilege: Minister concerned opposed the motion
and stated that the motion did not relate to a specific matter and raised more than one
question: referring to rule 115 of the rules of procedure, he stated that a Resolution was
merely a declaration of opinion and government was not bound to implement the same
: the Chairman did not agree that the member had raised more than one question : in
his opinion, it was a single question, relating collectively to all the Resolutions passed
by the Senate which had been raised; the motion, however, was not admissible on other
grounds: in this connection the Chairman referred to his earlier ruling where under
it was held that a Resolution passed unanimously deserved the highest respect and
earliest consideration of the government at the highest level: he observed that ordinary
courtesy demanded that a reply should be given by government to the Senate Secretariat
regarding the status of each Resolution passed by the Senate and the action that
government has taken on it enabling the Senate thereby to express its views on whether
it was satisfied with the action taken or it would like to provide further guidance in the
matter : the Chairman further observed that there were three categories of Resolutions
(1) statutory Resolutions (2) semi-statutory Resolutions and (3) Resolutions passed
on private members motions in the form of expression of opinion by the House
recommending to the government a certain course of action in a particular matter:
while the third category of Resolutions is not binding upon the government the first two
are: the third category of Resolution are in a sense at par with government assurances
and like an assurance whose implementation is inevitably subject to and contingent on
a number of contributing factors, if not implemented, does not constitute a breach of
privilege because the Resolution by itself does not confer any right of privilege on the
House or its individual members: while this was the universal Parliamentary practice,
in the case of a Resolution passed unanimously there is, however, a moral commitment
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involved on the part of the government also-having subscribed to or agreed with its
basic theme to implement it, and even though it may not be binding on it, government
keeping the moral force behind it should consider such Resolution very seriously (at
the highest level) before coming to the conclusion and informing the House that it could
not be implemented : the Chairman advised that if at any time there was a Resolution
under consideration on which government as such or a Minister individually had any
reservation or on which he was likely to have a second thought, that thought should
be expressed in the House and the Resolution not allowed to be passed unanimously,
but with appropriate reservations: with regard to the question under consideration the
Chairman held that since the Resolutions in question merely amounted to expressions
of formal opinions only they did not constitute or confer any privilege on the House or
any member of the House and there was, therefore, no question of any breach: in order
to make up for the deficiency in the rules, the Chairman also suggested a procedure
on how Resolutions passed by the House should be processed and reported upon to
the House in future: the procedure suggested was accepted by the House and after its
acceptance, the mover also did not press the motion.
Rulning
On 8th February, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of the failure of the Government to implement the
Resolutions passed by the Senate during the last two years. According to the mover in
spite of the passage of so much time and the ruling of the Chair given earlier, holding
that it was incumbent upon the Government to inform the House about the action
taken on Resolutions passed by the Senate, it had taken no action on those Resolutions,
and this according to the mover was against the dignity of the House and amounted to
a breach of its privilege.
Opposing the motion Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs
stated that the Privilege Motion did not relate to any specific matter and the mover
had actually raised in one motion several questions pertaining to several Resolutions.
The motion was, therefore, hit by the provisions of Rule 59(i) and (ii). The Minister
also referred to Rule 115 of the Rules of Procedure and Conduct of Business in the
Senate and stated that a Resolution merely amounted to an expression of opinion and
was not binding on the Government. Government could not be forced, therefore, to
follow the particular course of action recommended by a Resolution passed by the
House. The Resolutions do have a recommendatory value and do assist Government
in decision making and evolution of policies but time being not of the essence in such
matters, it was not incumbent on the Government to complete the action within a
particular period. The Justice Minister, however, assured the honourable member that
in future he would, in keeping with the Ruling of the Chair, keep the House informed
of the action that Government takes on these Resolutions.
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The Chairman, Mr. Ghulam Ishaq Khan, did not agree with the contention of the
Justice Minister that the member had raised more than one question in a single motion.
He referred to the provisions of Rule 59(i) and observed that the member had raised a
single question pertaining to a single issue of non-implementation by Government of
any of the numerous Resolutions passed by the House during the last two years.
In regard to the substance of the motion, the Chairman drew attention to his earlier
ruling on the same subject where under it was observed:“A Resolution on any subject passed unanimously by any House whether
it is the Senate or the Assembly is deserving of the highest respect; it is
deserving of the highest consideration; it is also deserving of the earliest
consideration etc. leading to the conclusion that such Resolutions should
not be brushed aside lightly and that decision on them should be taken at
the highest level in Government, consistent with the dignity of the House”.
The other aspect of the ruling, the Chairman observed, related to the role of the
Secretariat in processing the Resolutions. As far as the Secretariat was concerned these
Resolutions were dutifully and punctually passed on to the concerned divisions under
Rule 124 for further processing and although the rules do not mention as to how they
should be processed yet when the Senate Secretariat writes to a particular Division
about a particular matter, ordinary courtesy demanded that a reply should be made
to the particular communica¬tion in due course of time, and in its reply the Division
should indicate the status of the case as well as the action taken on it from time to
time; and if it has not been possible for it to implement the Resolution, ‘it should also
give all the reasons it has why it has not been able to implement it’. In this manner the
Senate would get an opportunity of expressing its views on whether it was satisfied
with the action taken or it would like to provide further guidance in the matter.
The Chairman further observed that the Resolutions fall under three headings or in
three categories: (1) statutory Resolutions, (2) semi-statutory Resolutions, like no
confidence motion etc., and (iii) others. The first two were binding on the Government
and there could be no question of Government not implementing them. It was only
the third category of Resolutions which amounted to expression of opinion by the
House generally, through private members motions which were not binding on the
Government. Such Resolutions even when unanimously passed, that is, to which
even Government benches are a party, were in a sense at par with assurances given by
Government and like an assurance, if not implemented, do not constitute a breach of
privilege because the Resolution by itself does not confer any right or privilege on the
House or on the individual member. The reason for this universal practice is that the
House being not an Executive but a Legislature its Resolution cannot in any way bind
the Government to any policy or course of action which must inevitably be subject
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to and contingent on a number of factors contributing to and impinging on it at the
implementation stage.
The Chairman further observed that in the case of a Resolution, passed unanimously
there is. however, as was pointed out by Prof. Khurshid Ahmed, some moral
considerations involved in the sense that Government is also supposed to have
subscribed to and agreed with its basic theme or concept and this moral force behind
such a Resolution, even though it may not be binding on Government, must be taken
into consideration when deciding whether or not to implement it. The Chairman
advised that if at any time “there is a Resolution, under consideration on which the
Government as such or some Division of the Government or some Minister individually
has some reservation or on which he is likely to have a second thought, that thought
must be expressed in the House itself, and in that case the Resolution should not be
allowed to be passed unanimously but with proper reservation and safeguards. But
when we pass a Resolution unanimously then 1 think, there is a moral commitment
involved on the part of the Government also to implement it. Even though it may not
be binding but keeping the moral force behind it, Government should consider such a
Resolution very seriously before it comes back to the House and says, sorry, we cannot
implement it, and this same story is then repeated in respect of future Resolutions as
well. With these observations 1 will conclude that since the Resolutions in question
including the one on which the previous ruling was given—amount to mere expressions
of formal opinion they do not constitute or confer any privilege on the House or any
of its Member and there is, therefore, no question of breach of any privilege as such.
But, I hope, Government would bear in mind what I have observed with regard to the
status, importance and prestige or ‘viqar’ of the Resolution passed unanimously by this
House, the respect that it deserves and the manner in which it should be considered
and disposed of by the Government”.
With regard to making up the deficiency in the Rules to which he had referred earlier,
the Chairman suggested that once in six months or once a year depending on the
number of pending Resolutions the Secretariat would inform the House, in the form of
a report of the implementation status of each of the Resolutions for such action as the
House may wish. Acting on this suggestion, which was appreciated by the House the
Chairman informed the House of the status of six out of the eight pending Resolutions,
in respect of which replies had been received from the concerned Divisions and
added that as soon as replies were received in the Secretariat to the remaining two
Resolutions also the same would be placed before the House—if possible during the
current Session. After the detailed statement of the Chairman, the Member, did not
press his motion.
Senate Debate,
8th February, 1987.
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33.

Privilege Motion: Seeking leave lo raise a question of breach of privilege arising out
of the daily “Jang” proposing to stage a “Mini Assembly” on the 9th February, 1987
at Lahore, the member contended that by staging this “show’’-since postponed to 13th
February the management of daily “Jang” was dearly trying to ridicule the status of
one of the Houses of Parliament the National Assembly and the chair of its speaker:
according to him the management of the daily “Jang” was also publicly insulting the
members of the Parliament by calling them “Stage Actors”, in the proposed “Mini
Assembly”: opposing the motion, the Minister concerned explained that when members
or the Parliament voluntarily accepted invitations to participate in the so- called stage
show organized by the Jang forum a kind of debating platform it was not understandable
how it could cause a breach of privilege of the House or the honourable members:
“Jang ” was an independent paper and the policy of the government was to up-hold the
freedom of speech and freedom of writing, consistent with the demand of members of the
National Assembly and the Senate: as such, the government could not possibly impose
any restrictions on the holding of a debate by an independent newspaper like “Jang”:
ruling out the motion, the Chairman held that it raises in mind two more or less similar
issues one the holding of “mini assemblies” or mock sessions of Parliament, as was being
organized by the “Jang” newspaper and the other bolding of mock trials, as were being
staged in college dramas or even on the tv today, in which the judicial system of the
country was criticised or caricatured: holding of mock sessions of Parliament used to
be a regular extra curricular activity in most educational institutions but nobody ever
heard of any Assembly or Parliament ever raising a question of breach of its privilege
by the college or institution holding such “Parliament”: mock trials are likewise held
on college forums and even on tv in which the judicial system of the country is criticised,
even ridiculed but we have yet to see any court taking cognizance of such happenings
as a contempt of court or as a breach of its privilege: the House has to be a lot more
tolerant in such matters: in this connection, the Chairman drew attention of the
House to the ruling he had given a few days earlier in which the phrase Parliamentary
privilege was explained to mean as the “sum-total of particular rights enjoyed by each
House of Parliament collectively and by members of each House individually without
which, it is thought, it would not be possible for either House to maintain its freedom,
independence of action or the authority and dignity of its position or for members to
effectively discharge the function entrusted to them”: it had also been explained that
“each House is the guardian of its own privileges and is the sole authority to judge and
censure any infringement of those privileges”: the impugned advertisement forming
basis of the motion makes no reference to the Senate as such but it refers to the National
Assembly specifically which is a competent and powerful enough forum to safeguard its
own interest in such matters and if there is anybody who genuinely feels that there has
been a breach of privilege by the newspaper, that body should be the National Assembly
to take suitable action in the case: the Senate has no right to encroach on the Assembly
privileges or to judge for it whether any breach of its privilege has taken place or not:
the proposed meeting of the mini Assembly by ‘Jang forum’ has not, in any way, affected
the functioning of the Senate or any of its members.
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Ruling
On 9th February, 1987 Senator Syed Abbas Shah sought leave to raise a question of
breach of privilege arising out of the holding of a “Mini¬ Assembly” by the “Jang”
newspaper at Lahore on the 9th of February, 1987— later postponed to 13th February,
1987. Explaining his motion the mover contended that through this “proposed show
thy management of daily “Jang” is clearly trying to ridicule the status of National
Assembly—which is part of the Parliament—and the chair of its Speaker”. The
management of the said newspaper “is also publicly insulting the members of the
Parliament by calling them ‘stage actors’ in the proposed Mini-Assembly”. The
member explained that “the Parliament, which means the Senate and the National
Assembly is the highest (legislative) forum of the country” and the way in which the
Jang Management is taking these Houses to public places and to stage, by organizing a
mock session of the Assembly is tantamount to insulting the Assembly. The patronage
which this newspaper receives from the Government in the form of voluminous official
advertisements has given it the temerity now to ridicule and insult members of the
National Assembly!
Opposing the motion, the Information Minister, Kazi Abdul Majid Abid, submitted that
Members of the Parliament have themselves voluntarily accepted invitations to attend
“the stage show”—which, in fact, is not a ‘show’ but a kind of debate organized by the
daily “Jang” under its ‘Jang Forum’—and that being the case, it was not understandable
how it could possibly cause a breach of privilege of any honourable member of this
House. According to die Minister, “Jang” was an independent paper and Government
policy, consistent with the demand of the elected representatives of the people both in
the National Assembly and Senate was, to maintain the freedom of speech and freedom
of the Press. Government could not possibly impose therefore, any restriction on the
holding of a debate by a newspaper even in the form of its holding a mock session of the
National Assembly. If the newspaper were connected with the National Press Trust,
Government might have been able to exercise some control over it but Government
had certainly no control over an independent newspaper like “Jang”. The Minister
also submitted that Government does not patronise any newspaper. Government’s
advertisements were given to newspapers on the basis of circulation of each paper and
by doing so the Government did not oblige or patronise any newspaper.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed:
“In relation to the holding of the so-called Mini-Assembly by “Jang” newspaper, the
advertisement appearing in daily “Jang”, which forms the basis of the Privilege Motion,
states that the Members of the National Assembly from all four Provinces will take part
in the Mini-Assembly and a most well-known personality of the National Assembly
will act as the Speaker. The participants will express their views on the most important
and most serious issues. Thereafter, there will be a full and open debate and a ‘question
hour’. Other invitees and listeners will be allowed to put questions to the participants
of the Mini-Assembly. This raises two questions in mind. One, the holding of mock
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Assembly or “Parliaments”, which I remember as a student used to be a regular extra
curricular activity in most educational institutions. I do not remember, however, that
any Assembly or any Parliament ever raised the question of breach of its privilege by
the College or institutions holding such “ Parliament”, even though, as I learnt later in
life, they were a true replica of what was being done in Parliaments or Assemblies. The
second question is that of mock trials, held in College dramas, or on stage or even on
T.V. as you must have seen in which the judicial system of the country is criticised, even
caricatured and ridiculed. But here again, 1 have yet to see any court taking cognizance
of such happenings as contempt of court or as a breach of its privilege. In a democracy,
we have to be a lot more tolerant of such matters”.
The Chairman also drew attention of the House to the ruling he had given earlier
on the 2nd of February in some other context in which he had explained what was
meant by the term “Parliamentary privilege”. “Parliament privilege” he had said in
the ruling had been defined as “the sum total of particular rights enjoyed by each
House of Parliament collectively and by members of each House individually without
which it is thought it would not be possible for either House to maintain its freedom,
independence of action or the authority and dignity of its position or for members
to effectively discharge the function entrusted to them”. It was note-worthy, he had
also explained on that occasion, that “the privilege belongs to each House individually
and each House exercises its own privileges and is the sole authority to judge and
censure any infringement of those privileges”. Looking in this light, the Chairman
concluded that no question of breach of privilege arose. As could be gathered from
the impugned advertisement there was not a single reference in it to the Senate as
such. The reference was to the National Assembly alone which was a competent and
powerful enough forum to safeguard its own interests if it so wished. “ And if anybody
genuinely feels that there has been a breach of privilege by the newspaper that body
should be the National Assembly alone to take suitable action in the case. The Senate
has no right to encroach on the Assembly privileges or to judge for it whether any
breach of its privilege has taken place or not”. The impugned advertisement and the
proposed meeting of the Mini-Assembly by Jang ‘Forum’ has not in any way affected
the functioning of the Senate or any of the members.
Senate Debate,
9th February, 1987.
34.

Privilege Motion: Seeking leave to raise a question of breach of privilege arising out
of the speeches made by some leaders of the united Shariat front at a public rally
held at Peshawar to the effect, among others, that if the Shariat bill was not passed
there would remain neither the “Presidentship” nor the “premiership”, and that those
opposing the bill were hypocrites and were pursuing a hypocritical policy in and outside
the Parliament the mover contended that these disparaging and extremely derogatory
remarks were tantamount to causing breach of privilege of the House and its members:
white Senators Qazi Abdul Latif and Maulana Sami-ul-Haq opposed the motion, the
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Minister concerned supported it and stated that the remarks made by the leaders of
united Shariat front in the rally did prim fade constitute a breach of privilege of the
members: he referred to an earlier ruling of the chair whereby a similar Privilege Motion
based on the statement of Mr. Mahmood Azam Farooqui, leader, Jamaat-e-Islami was
admitted and sent to the Privileges Committee for consideration; the Chairman ruled
the motion out of order and observed that in the statements in question, both of the
vice-President, Mufti Muhammad Hussain Naeemi and Senator Qazi Abdul Latif (of
which copies have been filed with the notice of the motion) no direct referrence has been
made to the Senate or to members of the Senate: the criticism was directed entirely
against the government and the ambivalent role which it was playing in the passage of
the Shariat bill: political governments all over the world are subjected to such and even
harsher criticism and, however, derogatory the impugned remarks might be considered
to be from the government point of view they had nothing to do with the rights and
privileges, and prestige and dignity of the House, which must be differentiated from
that or the government: the Chairman also held the view that it is not possible for a
Muslim to oppose introduction of Shariat in the country and no member was opposing
Shariat as such: there were, however, differences of opinion with regard to specific
provisions of the Shariat bill and the modalities and methods of introduction of
sharia in the country: in accord with democratic norms political leaders were entitled
to express their views on such differences at public meetings but they do not infringe
thereby any privilege of the House or its members: referring to the conventions and
practices of other Parliaments, the Chairman observed that in order to constitute a
breach of privilege criticism of a member must concern his character and conduct in
his capacity as member of the House: reflections upon members otherwise than in their
capacity as members do not involve a breach of any privilege or contempt of the House:
similarly, speeches or writings containing vague charges against members or criticism
of their Parliamentary conduct in a strong language particularly in the heat of public
controversy without imputing any malafide are not treated as contempt or breach of
privilege: it is also considered inconsistent with the dignity of the House to take any
serious notice or action in the case of every defamatory statement which may even
technically constitute a breach of privilege: references made and views expressed by
political leaders at a public rally organized by the united Shariat front, judged in this
light, do not amount to a breach of privilege.
Ruling
On 9th Februray,1987, Senator Hussain Bakhsh Bungulzai sought leave to raise a
question of breach of privilege arising out of the speeches made at a public rally on 7th
Februray,1987 at Peshawar, by leaders of the United Shariat Front that if the Shariat Bill
(pending in the Senate was not passed there would remain neither the “Presidentship”
nor the “Premiership”, and that those opposing the Bill
were hypocrites and were pursing a hypocritical ( ) policy in and outside the
Parliament.
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Speaking on the admissibility of the motion, Senator Qazi Abdul Latif stated that the
motion was inadmissible as no direct charge of ‘Munafiqat’ had been made against any
particular person. The impugned remarks were of a general character and intended
to apply only to those whose conduct had indeed been hypocritical (
). It was
not correct, therefore, on the part of any member to interpret them in a manner as if
they were meant to apply to him.
Opposing the admissibility of the motion on similar grounds, Maulana Sami-ulHaq contended that the people had elected their representatives with the principal
objective in mind that they would endeavour to enforce Sharia in the country soon,
and, as such, they had every right to remind their representatives of their mandate in
this regard. He, therefore, maintained that the so-called offending remarks attributed
to leaders of the Front were in the nature of a reminder to electoral obligations and did
not constitute a breach of any privilege.
Supporting the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs stated that the news item which formed the basis of the motion contained a
reference to the Prime Minister who is the Leader of the House ; there was also in it a
reference to those inside and outside the House who were opposing the Shariat Bill.
The Minister explained that no member had opposed or was opposing the introduction
of Shariat as such, but some of them, acting out of conscience, conviction and their
understanding of the principles of Islam were opposed to certain provisions of the Bill
and entertained an honest difference of opinion on that point. He added that to attack
any member by calling him a “Munafiq” if he had opposed the Bill or by saying that
there would be no 11 Wazarat-e-Uzma” left in the country in case the Shariat Bill was
not passed, did amount prima fade to interference in the performance of functions of
the members and, therefore, to breach of their privilege. He referred in this connection
to an earlier motion of a similar nature moved by Senator Mr. Javed Jabbar. In that
motion which had been found to be in order a breach of privilege was said to have been
committed by Mr. Mahmud Azam Farooqui and Maulana Naimatullah, Leaders of the
Jamaat- e-lslami by holding out threats in their public statements to those Members of
Parliament who opposed the Shariat Bill that they would not be allowed to return to
their constituencies and would be “Gheraoed” The Minister urged that keeping that
precedent in mind the present motion may also be held in order and referred to the
Privileges Committee for consideration.
The Chairman, Mr, Ghulam Ishaq Khan, ruled the motion out of order and observed
that the motion was based on a misunderstanding and some wrong assumptions.
Recalling the statement of Mufti Muhammad Hussain Naeemi, Vice President of the
United Shariat Front in which he refers to the use of delaying tactics by the Federal
Government in the enforcement of Shariat in the country and the role which Provincial
Governments(and Assemblies)could play in the achievement of that objective - as also
that of Senator Qazi Abdul Latif- in which he has stated that they had arrived at the
inescapable conclusion that a hypocritical policy was being followed inside and outside
the Parliament - the Chairman observed that in neither of the above statements was
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there any reference made either to the Senate or to members of the Senate. The criticism
was directed entirely against Government; the epithet ‘Munafiq’ and its derivative
‘Manafiqana’ considered in their proper context - were also obviously intended to
apply to Government and the ambivalent role which Government was playing against
the passage of the Shariat Bill. However, derogatory these remarks might be considered
to be from the point of view of Government they had nothing to do with the rights and
privileges and prestige and dignity of the House which must be differentiated from the
“rights” and “privileges” of Govenment, if they might be so called. The Chairman added
that Political Governments all over the world where there is a freedom of expression
and freedom of speech routinely attract such criticism and are subjected to even
harsher political judgements than being merely described as playing a Munafiqana role
- which, in his opinion, was a rather milder form of criticism. Similarly, it is also part
of the democratic norm to express views and criticise publicly Bills pending before the
Legislature. But such criticism - even public demonstrations against Bills outside the
Parliament - is not regarded in Parliamentary traditions as constituting a breach of
privilege or infringement of any other special right. What was being discussed in the
House was the Shariat Bill, As was explained by the Minister for Justice no Member
was opposed to the concept of Shariat in fact no Muslim could oppose Shariat as such the difference of opinion were with regard to specific provisions of the Shariat Bill, and
the modalities and methods of introduction of Sharia in the country which were yet to
be determined. If political leaders choose to express their views on such differences at
public meetings they do not thereby infringe any privilege of the House or its members.
As had been held previously a question of breach could arise only where directly or
indirectly the House was impeded in the performance of its functions or was in any
way, ‘brought into odium, contempt or ridicule by lowering its authority’.
The Chairman also referred to the conventions and practices of other Parliaments and
observed that “in order to constitute a breach of privilege criticism of a Member must
concern his character or conduct in his capacity as a member of the House and must
be based on matters arising in the course of actual transaction of the business of the
House”. Further, “that reflections upon Members otherwise than in their capacity as
Members do not involve a breach of any privilege or contempt of the House. Similarly,
speeches or writings containing vague charges against Members of criticising
their Parliamentary conduct in a strong language particularly in the heat of public
controversy without imputing any malafide are not treated as contempt or a breach of
privilege”. Moreover, “it is also considered inconsistent with the dignity of the House
to take any serious notice or action in the case of every defamatory statement which
may even technically constitute a breach of privilege”.
The Chairman concluded that references made and views expressed by political leaders
in a public rally organized by the “United Shariat Front”, judged in this light, do not
amount to a breach of privilege, and the motion is ruled out.
Senate Debate,
9th February, 1987.
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35.

Privilege Motion: The mover sought leave to raise a question of breach of privilege
arising out of government’s decision to close primary sections of model schools at
Islamabad and contended that the decision was against the spirit of the five point
programme of the Prime Minister and has affected his ‘privilege’ to make proposals
within financial limit of Rs.5 Million in implementation of the educational component
of the p.M.’S five point programme: opposing the motion, the Minister concerned stated
that the rationale of the decision was to provide admission in class vi to every child, in
the existing model schools in Islamabad, on the basis of merit alone through the device
of a competitive examination conducted by a board: the Chairman ruled the motion
out of order on the ground that the five point programme of the Prime Minister did not
confer any ‘ right ’ or ‘ privilege ’ on the members of the Senate: he further observed that
the impugned decision of the government did not amount to interference with members
of the Senate in the performance of their duties as such members: there was no question,
therefore, of any breach of privilege.
Ruling

On 12th February, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of Government’s decision to close Primary Sections
of Model School in Islamabad. According to the mover, the Prime Minister’s Five
Point Programme, aimed, among others, at expansion of educational facilities within
the country and with that end in view the Government had allocated a sum of Rs. 50
lac to each member of Parliament within which to make proposals for the promotion
of education in their respective constituencies. The press statement of the Education
Minister, however, indicate that Primary Sections of the Model Schools in the Federal
Capital were being wound-up from the next academic year. Since Islamabad Capital
Territory also formed the constituency of the mover, the impugned decision he,
contended, amounted to a breach of his privilege.
Opposing the motion, Mr. Nasim Ahmed Aheer, Minister for Education, stated that
the Government was taking necessary measures to make available admission facilities
to every child of the country in Government Educational Institutions without any
discrimination. He said that the decision of closing the Primary Sections in the Model
Schools was aimed at providing admission to all children on the basis of merit alone.
On the one hand, Government was trying to open a Primary School in each sector of
Islamabad so that every child without exception should get admission to and have
facility of primary education. On the other hand, Government intends to regulate and
restrict admission to the 6th class of the Model Schools in Islamabad, purely on the
basis of merit through competitive examination conducted by a Board. This decision
was not intended and did in no way infringe the privilege of any member.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, held that the
Five Point Programme of the Prime Minister does not confer any right or privilege
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whatsoever on the honourable members of the Senate. At best, what it confers upon
or grants to the members, is a favour to identify and recommend for Government
consideration and approval certain schemes in the field of Health and Education.
The impugned decision of the Government does neither amount to interference
with the mover as Member of the Senate in the performance of his duties as such nor
can it be construed as causing obstruction to the Member in the performance of his
Constitutional functions as a Senator. It is, therefore, not possible to conclude that any
breach of privilege has taken place.
Senate Debate,
12th February, 1987.
36.
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Privilege Motion: Two questions of breach of privilege were raised one regarding the
arrest and detention of the mayor of Karachi metropolitan corporation, Mr. Abdus
sattar afghani, and 99 councillors while they were Marching in a peaceful procession, on
the ground of having violated Section 144 CRPC Which was in force in Karachi at the
relevant time; and the other relating to the supersession of K.M.C. By the government
of sind under Section 51(12) of the sind local government Ordinance, 1979 as a sequel
to violation by the K.M.C. Of Clause (d) and (e) of Sub Section (10) of Section 51 of
the sind local government Ordinance, 1979: it was held that the term Parliamentary
privilege means the sum total of particular rights enjoyed by each House of Parliament
collectively and by members of each House individually without which it would not
be possible for either House to maintain its freedom and independence of action or the
authority and dignity of its position or for members to effectively discharge the functions
entrusted to them: neither the Constitution nor the rules of procedure and conduct of
business framed thereunder treat parliamen¬tary privilege generically and as such it
is not possible to pick up an issue essentially pertaining to the affairs of a province and
base thereon a question of breach of privilege for the only reason that the Senate is an
elected and democratic institution and is regarded as the supreme legislative body of
the federation, or that it has special relationship with the provincial assemblies, the
latter being the electoral college for the members of the Senate and by virtue of this
so-called special relation it has a right to interfere in any matter taking place within
any province: it should be borne in mind that Pakistan has a federal structure, has
a federal Constitution, a Federal Government and a number of constituent units
with their own government and that the Constitution gives a considerable degree of
autonomy to the provincial governments in a large number of matters: apart from the
subjects in the federal and the concurrent legislative lists all other matters including
what were called “Residuary Powers” in pre-Independence Days vest in the provinces:
in such a situation it is not correct to consider the infringement of any right or so
called privilege anywhere in any province to be a breach of privilege of this House:
it is true that the Constitution does guarantee by its Article 19 the right to freedom
of speech and expression but that right is not absolute and unqualified: it is subject
to reasonable restrictions imposed by law in the interest of the glory of Islam, or the
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integrity, security or defence of the country or any part thereof, friendly relations with
foreign states, public order, decency or morality or in relation to contempt of court,
commission of or incitement to an offence: this right has been further circumscribed in
case of councillors or members of local bodies under the laws pertaining to local bodies:
Section 51(10) of the sind local bodies Ordinance, 1979, requires that no member shall
be liable to any proceeding in any court in respect of anything said or any vote given
by him in the meeting of the councillors or a committee thereto so long as such action
does not undermine the ideology, security, integrity and solidarity of Pakistan; seek
to create or incite feelings of enmity, ill will or hatred between different communities,
sects, classes, or sections of the citizens; or violates any of the other conditions
enumerated in sub Section 10 of Section 51 of the Ordinance, the more important and
relevant of which are: “tend directly or indirectly to bring into hatred or contempt the
government established by law and amount to propagation of any political opinion
or indulges in any political activity*1 and “a council which passes a Resolution or
acts in contravention of the provisions of sub Section 10 or propagates any political
opinion or indulges in any other political activity may forthwith be suspended etc. .:”
The councillors allegedly passed a Resolution which was beyond the scope of the sind
local government Ordinance and in violation of the other conditions enumerated in
sub Section (10) of Section 51 and as such the sind government in exercise of its power
under Sub-Section (12) of Section 51 ordered supersession of K.M.C. With immediate
effect: if the mayor and the councillors concerned feel that the impugned action of
the government in arresting them or in unseating them from membership is illegal or
that it has infringed their fundamental right of speech and expression guaranteed by
Article 19 of the Constitution they have every right to question the same in the high
court under the writ jurisdiction given by Article 199 of the Constitution; therefore, the
Constitutionality and legality of a government action taken ostensibly under a valid
law cannot be questioned, agitated, construed or determined in the forum of the Senate
because this constitutes the prerogative of the judiciary under the Constitution and as
a legislative body this House cannot interfere with their jurisdiction as they have no
right to interfere with this House jurisdiction as far as it relates to matters which arise
within the House itself: Section 144 was in force in Karachi at the relevant time: the
mayor and the councillors who took out a procession despite imposition of Section 144
have been proceeded against under law: from that point onwards the entire affair has
become subjudice and it is now for the courts to decide whether Section 144 was indeed
violated, in which case, if the court comes to that judgement, the violation would be
punishable under Section 188 of the penal code. Accordingly, both motions were ruled
out of order.
Ruling
On 15th February, 1987, Senator Qazi Hussain Ahmed and Prof. Khurshid Ahmed
sought leave to raise questions of breach of privilege, the one by Senator Qazi Hussain
Ahmed arising out of the arrest and detention by police of Mayor, Abdul Sattar
Afghani and 99 Councillors of the Karachi Metropolitan Corporation when they were
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Marching in a peaceful procession towards the Sind Assembly building to voice their
grievances; and the other sought to be raised by Senator Prof. Khurshid Ahmed with
whom Senator Qazi Hussain Ahmed joined as co-mover, arising from the illegal and
arbitrary supersession of the KMC by the Government of Sind, ostensibly under the
Sind Local Goverment Ordinance. These actions according to the movers had infringed
their privilege and the privilege of the Senate.
Explaining his motion Senator Qazi Hussain Ahmed stated that at the relevant time,
the Mayor was leading a procession alongwith 99 Councillors. They were Marching in
a peaceful manner in groups of two, to avoid violation of Section 144 CRPC (which was
then in force in the town) but the Police intercepted them while they were on their way
to the Sind Assembly building. They were tear—gassed, lathi charged and manhandled.
Later, they were arrested. This action the mover contended, could npt have been
taken by the Provincial Government all on its own without the Federal Government
involvement or consultation in the matter. The Senate, he said, is a demo¬cratically
elected institution and was looked upto as the custodian of democracy. As the
Upper House of Parliament it was its duty to take effective (preventive) steps when
democratic institutions in the country such as the Karachi Metropolitan Corporation
were being destroyed. He, therefore, urged that this issue should be looked at beyond
and above the legal wrangling and technical niceties of admissibility.
Prof. Khurshid Ahmed (with whom Senator Qazi Hussain Ahmed joined as a co-mover)
had submitted in his motion that the supersession of the KMC by the Government
of Sind had given rise to apprehensions that the future of all democratic institutions
in the country was in jeopardy. The fear had gained ground that as had happened in
Karachi, by resort to the might-is- right brands of laws any democratically elected and
representative institution in the country could be wound up at any time, making their
continued existence doubtful and uncertain. The action of the Government of Sind,
the movers maintained had infringed their individual privilege as well as the collective
privilege of the Senate.
Explaining his motion, Prof. Khurshid Ahmed submitted that the central point of
his motion was that the KMC which is one of the country’s important democratic
institutions (representing, according to his co-mover, the interests of 8 million
inhabitants of Karachi) should not have been “dissolved” on the basis of lame
excuses in order to secure certain personal ends and achieve some specific political
objectives. This action, he contended, signalled a danger for the entire Parliamentary
and Constitutional set-up in the country. Urging a dispassionate examination of the
question he said that it involved important considerations both from the legal and
political angle and was also concerned with the application of the law of privileges. He
extensively quoted various authorities to explain the law of privileges, its genesis, scope
and application in different contexts and situations and submitted that according to
these authorities “Parliamentary privilege denotes merely lawful rights of each House
and individual members of the House which are necessary for the effective functioning
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of the legislative body” or again that ” the privileges are certain rights belonging to each
House of the Parliament collectively and some other belonging to members individually
without which it would be impossible for either House to maintain its independence,
authority or the dignity of its position or for the members to discharge their functions”.
The privilege of the Parliament is thus intended to safeguard the freedom, authority
and dignity of the Parliament. The law of privileges he further submitted, grew in
England out of conflict of authority between the executive on the one hand and the
legislative organ of the Government on the other and the Parliament secured this set
of rights from the executive with a view to assert itself and to discharge its functions
effectively. History, he asserted, appeared to be repeating itself and the executive (in this
country) was once again attempting in a variety of ways to encroach on the privileges
of democratically elected institutions and his motion should be seen in that light. On
these premises he also emphasised, reminding the members of the Senate of their oath
of office under the Constitution that it was the primary responsibility of every member
to preserve and protect the Constitution which among others includes the provision in
its Article 32 that ’the state shall encourage local Government institutions composed of
elected representatives of the areas concerned etc.,’ Karachi, he said, was in the grip of
a crisis since November last. Recurring disturbances were taking a heavy toll of human
lives. Arson and destruction of properties was order of the day and the entire city was in
a state of turmoil rendering the executive machinery totally ineffective. The Provincial
Government and the Chief Minister of Sind had shown criminal neglect in handling
the situation and had singularly failed in the discharge of their duties and obligations.
In these circumstances it was inevitable—indeed it was incumbent on the Karachi
Metropolitan Corporation to take note of this state of affairs and for its Councillors
as the elected representatives of Karachi to give expression to their feelings and to
register their protest against it—together with agitating their long standing demand
for restoration to the Corporation of the Vehicles Tax, as was the case elsewhere in the
country, and also an adequate share of other taxes—in the form of certain Resolutions
unanimously adopted under the Chairmanship of the Mayor. The Councillors and the
Mayor were, however, charged with passing “political Resolutions” and this was one
of the grounds, among others, for the Sind Government to justify the suspension of the
KMC. It was as a follow up of these Resolutions, the Senator proceeded to say, that
the Councillors with the Mayor at their head took out a procession—Marching in
groups of twos and threes, because of Section 144 in the city but instead of engaging
them in a dialogue the Government resorted to brute force to disperse them. At this
stage when the Senator started giving graphic details of the use of force the Chairman,
Mr. Ghulam Ishaq Khan, intervened to point out that those facts had no bearing
on or relevance to the question of admissibility of the motion and counselled the
Senator to confine his submissions to the ground of admissibility only. Thanking the
Chairman for his advice, the Senator submitted that all he wanted to point out was
the type of treatment which was meted out to the elected representatives of KMC
in the discharge of their duties which was against all democratic norms and which
as the inevitable next step culminated in the arrest and detention of the Mayor and
his supporting Councillors and the arbitrary ‘‘dissolution” of the Corporation by the
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Provincial Government of Sind. This action on the part of the Government he urged,
had affected the entire spectrum of democratically elected institutions in the country
and this was the basis on which he wanted to present his case of breach of privilege.
The Member proceeded to conclude that the country did not have a codified law of
privileges, and the absence of such a law, whatever might be its disadvantages had the
distinct advantage of widening the discretion of the Parliament, providing this House
with a “number of options” and “unlimited opportunities” to interfere in matters
affecting privilege which might not have been possible if privileges were codified, The
House could enlarge the scope of breaches of privilege by looking at them in a wider
perspective in the light of emerging trends and changing circumstances instead of
interpreting them in the narrow traditional technical sense. A political tragedy has
occurred in Karachi; elected representatives of the city have been subjected to untold
excesses—reminiscent of happening in a police state—the condonation of which
would be tantamount to endangering the whole future of democracy in the country and
of its elected institutions set up under the Constitution. The happenings in Karachi
were thus in dear violation of the Constitution and since it was the duty of the House
to uphold the Constitution and safeguard the democratic institutions it amounted to
breach of the collective privilege or contempt of the House itself. There was, therefore,
every justification for the House to take cognizance of and interfere in the matter and
for the members to espouse their cause, and under the terms of oath of their office as
defenders of the Constitution, to take measures to save these institutions.
Senators Ahmed Mian Soomro, Hamzo Khan Palejo arid Hasan A. Shaikh also
participated in the debate on admissibility, the former contending that the arrest of the
elected Councillors including the first citizen of Karachi, that is. the Mayor of Karachi
Marching in a peaceful procession towards the Sind Assembly was in violation of the
Constitution and the motion provided this House with the means to assess for itself
the objective situation obtaining in Karachi and the latter two opposing it both on
factual grounds—contending that the facts on which the motion was based were not
correctly stated—and for legal reasons, the matter being the exclusive concern of the
Sind Provincial Assembly and having nothing to do with the privilege of the House or
any of its members.
Opposing the motion. Minister for Local Bodies, Mr. Anwar Aziz Chaudhary, submitted
that the Mayor and the Councillors had taken out a procession in violation of Section
144 of the CRPC Their arrest and detention by the Provincial Government was,
therefore, perfectly justified under law. He refuted the charge against the Government
of Sind that it was a “killer” of democracy. For full two years the Government had fully
cooperated with the Corporation and had extended it every facility and concession.
Certain elements there, however, did not want peace to prevail in Karachi; with
political ends in view they wanted the Provincial Government to fall on one pretext or
the other. The Minister also opposed the motion on technical grounds, and submitted
that under the Constitution, ‘Local Government’ was entirely a Provincial subject.
Secondly, the action to dissolve the Corporation was not an arbitrary act; it was

130

Rulings of The Chair Privilege Motion

legal action taken under Section 51(12) of the Sind Local Government Ordinance,
according to which “a Council which passes a Resolution or acts in contravention of
the provisions of sub-Section 10 (of the said section) may forthwith be superseded for
a period not exceeding six months and on such supersession, the provisions of subSection 2 and Sub-Section 3 of Section 5 shall apply”. Concluding the Minister said
that the doors of courts were open to all. There was no emergency in the country. If
the Mayor or anyone else felt aggrieved by the action of the Sind Government he could
have recourse to law for the redress of his grievances. In such a situation, the Minister
concluded there could notarise any question of breach of privilege of the movers or of
this House and urged that the motion be ruled out of order.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, recalled that
only a few days back—-on the 2nd of February as per record—he had given a Ruling
in which he had perhaps for the third time tried to explain at some length what—
in his opinion—was meant by ‘Parliament privilege’, how it arose, what constituted
its breach and how a breach if established was vindicated. Listening, however, to the
arguments advanced during the debate on the motion a great deal of misconception
about the scope, application and conditions for admissibility of questions of privilege
continue to persist making it a case of obliging me once again to bring to the attention
of the House the salient points of that Ruling. I had said in that Ruling that “the term
‘Parliamentary privilege’ has been defined as the sum of the particular rights enjoyed
by each House of Parliament collectively and by members of each House individually
without which, it is thought, it would not be possible for either House to maintain its
freedom and independence of action or the authority and dignity of its position or for
members to effectively discharge the functions entrusted to them”. The essential point
that arises for consideration and decision in all such motions is whether the impugned
action on which a motion is based does in fact impinge in any way on these particular
rights or reflects on the freedom of action and dignity of the House amounting to
(what is called) contempt of the House, If it does not, no question of breach of any
privilege arises. It was for these considerations that I had also said in that Ruling that
neither the Constitution nor the Rules of Procedure and Conduct of-Business framed
thereunder treat Parliamentary privileges ‘generically’. The word ‘generically’ was not
correctly understood in some quarters, but what I wanted to convey was that since
Parliamentary privileges have not been defined generically the Senate cannot pick up
just any issue and say that since this has happened in so and so place, in such and
such circumstances to a democratically elected institution, it automatically applies to
the Senate also because the Senate too is an elected and democratic institution: 1 had
added in conclusion of the Ruling “that it is fallacious to argue that either by virtue
of the fact that the Senate, according to the movers, is the supreme legislative body of
the Federation (an argument which has been advanced today also) or for the reason
of so-called special relationship that the Senate has with Provincial Assemblies as its
electoral college, we (the Senate or its Members) have a right to interfere in this matter.
Now the later argument on which a great deal of emphasis was laid during the debate
(on the previous motion) would be valid only, if the Rules of Procedure and Conduct
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of Business in legislatures of this country were to treat infringement of the rights of
the hundreds and thousands of voters in a general constituency as the infringement of
the privilege of the member himself, which again is not the position”. Finally, I had, on
that occasion also drawn attention to the structure of the Constitution of the country
and said that “it is a Federal Constitution, we have a federal structure, there is a
Federal Government and there are the constituent units with their own Government;
there is a degree of autonomy’, in fact considerable autonomy, in a large number of
matters entrusted by the Constitution to the Provincial Governments. Apart from
the concurrent and the Federal legislative lists, all other matters, including what was
known in prepartition India as “residuary powers”, the Constitution now entrusts
to the Provinces”. In such a situation and this being the position we cannot claim or
arrogate to ourselves the right that we should take the infringement of any right or any
alleged breach of privilege which may have occurred anywhere in any province as a
breach of privilege of this House.
Now coming to the specific motions, there are a number of interesting facts to which
attention must be drawn. In his first motion, Senator Qazi Hussain Ahmed refers to
the arrest of Mr. Afghani, the Mayor of Karachi Metropolitan Corporation together
with 99 Councillors, to the repeated lathi charge and gas shelling by the provincial
police of the so-called peaceful procession led by Mr. Afghani and to the injuries caused
as a result to Mr. Afghani and a number of other Councillors, and he considers that
all this was done and this is the gravamen of the motion with a view to denying the
elected representatives of the people their right to freedom of speech and expression,
which, under the Constitution, is the fundamental right of every citizen of Pakistan.
Significantly, in that motion the mover does not claim any breach of his own privilege
as a member of this House, nor of the privilege of this House as such. The breach of
privilege of the House can in certain circumstances, Prof. Khurshid was quite right in
saying, ‘become contempt of the House’ that is what in fact is meant by breach of the
privilege of the House itself but in the first motion there is no mention, whatever, either
of the breach of privilege of an individual member or of the House collectively. Now,
it is true that the Constitution does guarantee by its Article 19, the right of freedom
of speech and expression but that right, as I have said on previous occasions is not
absolute and unqualified. It is “subject to any reasonable restrictions imposed by law
in the interests of the glory of Islam, or the integrity, security or defence of Pakistan
or any part thereof, friendly relations with foreign States, public order,, decency or
morality or in relation to contempt of court, commission of or incitement to an offence”.
In the case of members of the local bodies this right (of freedom of speech) has been
further circumscribed and I would like to refer to the provisions of the relevant law in
this connection. Section 51, Sub-Section 10 of the Local Bodies Ordinance says:
“No member shall be liable to any proceeding in any court in respect of
anything said or any vote given by him in the meeting of the Council or a
Committee thereof so long as such action does not and this is important
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a.

Undermine the ideology, security, integrity and solidarity of
Pakistan;

b.

Seek to create or incite feelings of enmity, ill will or hatred between
different communities, sects, classes, or Sections of the citizens;

c.

Contains any indecent, obscene, scurrilous or ironical expression
or defamatory remarks against or seeks to defame any person, and
relate to any matter basically not relevant to or beyond the scope of
the Ordinance;

d.

Tend directly or indirectly to bring into hatred—now this again is
important—or contempt the Government established by law, and
amount to propagation of any political opinion or indulges in any
political activity”.

Now these are the conditions by which in any local body in Sind, to which the Sind
Local Bodies Ordinance, from which I was quoting applies, the right of freedom of
expression and freedom of speech is circumscribed. Apart from these conditions that I
have read out the law further provides that:
“a member who acts in contravention of Sub-Section 10 shall without
prejudice to any other action against him be disqualified and removed from
membership forthwith
And finally, what the Minister for Local Government, Mr. Anwar Aziz quoted:
“A Council which passes a Resolution or acts in contravention of the
provisions of Sub-Section 10 or propagates any political opinions or
indulges in any other political activity shall forthwith be suspended”.
This Clause, I note, has been amended and instead of “shall”, it is now “may forthwith
be suspended for a period not exceeding six months and on such supersession the
provision of Sub-Section 2 of Section 3 of Section 58 shall apply”
Now it was in these circumstances, according to the Press Note (which was published
in newspapers after the incident) that the Sind Government acted. The Press Note
specifically says that:
“Whereas the above action and Resolution of Karachi Metropolitan
Corporation are clearly beyond the scope of Sind Local Government
Ordinance 1979 and tend to bring into hatred and contempt the Government
of Sind in flagrant violation of Clauses (d) and (e) of Sub-Section 10 of
Section 51 of the Sind Local Government Ordinance 1979, now, therefore,
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the Government of Sind in exercise of its powers under Sub-Section 12
of Section 51 hereby orders the supersession of Karachi Metropolitan
Corporation with immediate effect…..etc.! The Ordinance, it may be noted,
also provides for a right of appeal. It says in its Section 108 that “a member
disqualified may within sixty days of the notification make a representation
to Government for review of the order of his disqualification and the
Government may after giving him an opportunity of being heard make such
order as it deems fit”.
This then is what the first motion relates to. With regard to the second motion, it is
still more interesting than the first one. It says:
And in support of this, a number of Articles of the Constitution were quoted pertaining,
for example, to freedom of expression, (Article 19), to promotion of local Government
institutions, (Article 32) and even Article 63 (1) pertaining to disqualifications for
membership, by Mr. Ahmad Mian Soomro, which I had to hold was not particularly
relevant.
Now the question is, whether the action of the Sind Government is indeed According
to the Press Note and what I have been able to judge from the reports and accounts
that have appeared in the press so far is that some individuals wanted to take the law
into their own hands, and the authorities, as a reaction to that, tried to prevent them
from doing so. Now, you can judge for yourself where and to which side the charge of
and applies. I have no hesitation in coming to the view that if action is taken under law
against those who have taken or who attempt to take the law into their own hands, it,
not only, does not amount to but quite the reverse of it, it amounts to establishing the
rule of law and to demonstrating that no matter how powerful or whatever the status
of an individual is, he is not above law.
We in this House are supposed to be the “paragon of rectitude”, the “custodians of
democratic principles”. Is it not then for this House to establish the principle that
whoever breaks the law— it is a different matter that the law may be a bad law, it
may be a tyrannical law but as long as it is there and we let it stay on the statute
book it is a law that we must follow, and we should also hold that whoever breaks
it must be taken to task for it? The oath that we have taken, to which Prof. Khurshid
Ahmed referred, that we will defend the Constitution — defending the Constitution
also means defending the laws framed under the Constitution. It is in fact by defending
those laws that you can defend the Constitution. But if we ourselves violate those
laws on the pretext that no matter if something was being done for a “good cause”
— a good cause of our own perception — law or no law, we should endorse it then I
think this would be the end of democracy, of democratic principles and democratic
institutions in this country. In the second Privilege Motion which was jointly moved
by Prof. Khurshid Ahmad and Qazi Hussain Ahmad, it is also said: This is a mere
inference, a simple conjecture and pure speculation, and no matter how skilfully and
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artfully drawn or conceived it cannot provide a legitimate basis for a Privilege Motion.
If the rights, truly and legitimately vesting in the House, are ever in danger, I have no
doubt that this House is competent to assert and vindicate those rights in modes and
manners known to law.
Finally, the essential points are:
That there was Section 144 in force in Karachi and some people prima facie (I am not
saying whether they actually did or did not) tried to act in violation of that law and
action was taken against them. Now from that point onwards it becomes a subjudice
affair. It becomes a matter then for the courts to decide whether Section 144 was indeed
violated in which case, if the court comes to that judgement, the violation would be
punishable under Section 188 of the Penal Code.
The other point is with regard to the dissolution of the Corporation and the
disqualification of its members. If the Mayor and the Councillors concerned feel that
the action of the Government in arresting them or in unseating them from membership
was not warranted by law or that their fundamental right of speech and expression
guaranteed by Article 19 of the Constitution has been infringed in any way they have
every right to question the same under the Writ Jurisdiction of the High Court under
Article 199 of the Constitution.
Another point on which I have expressed my views on a number of previous occasions
also but which I think will bear repetition is that the Constitutionality and legality of a
Government action taken ostensibly under a valid law (good, bad or indifferent) cannot
be questioned, agitated, construed or determined in the forum of the Senate because
the determination of such a question constitutes the prerogative of the judiciary under
the Constitution and as a legislative body we cannot interfere with their jurisdiction
as they have no right to interfere with ours, in relation to matters which arise within
the House.
So for these reasons, I am sorry, I have to rule the motion out’’.
Senate Debate,
15th February, 1987.
37.

Privilege Motion: A question of breach of privilege of the House was raised on the ground
that the Senate as part of the federal Parliament is the custodian of the fundamental
rights and these rights stood infringed by the federal information Ministry’s action
to suspend the placement of government advertisements in a local english daily
“the Muslim”: as government advertisements were publicly funded a restriction
discriminately imposed on one particular newspaper in order to pressurise it to change
its independent policy also impinged upon freedom of the press and thereby lowered the
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credibility of the Parliament which is charged with the duty to preserve and protect the
fundamental rights guaranteed under the Constitution: it was held that the impugned
action did not in any way impinge upon the independence, sovereignty, dignity or status
of this House, nor did it have any nexus with the working of the House or was in any
way connected with or arose out of the functions or duties of the honourable members
who had raised the question: as regards the contention that the action has hurt the
credibility of the Parliament which is charged with the duty to protect and preserve
the fundamental rights it was held that the fundamental rights as enshrined in Article
19 (2) are subject to law and several other conditions laid down in the Article itself:
besides, Article 199 (c) entrusts this particular duty of protection of the fundamental
rights not to the Senate or the Parliament but to the courts: this is not something for
the Senate to determine and to adjudicate: it is entirely for the courts and if somebody
is aggrieved by the impugned order he can take it to the court under Article 199 (c) of
the Constitution.
Ruling
On 12th March, 1987, Senators Mr. Javed Jabbar, Maulana Kausar Niazi and Mr.
Mohammad Tariq Chaudhry in separate but identical motions sought leave to raise
a question of breach of privilege of the House as the custodian of fundamental rights,
arising out of the breach of these rights by the alleged restrictions imposed by the
Federal Ministry of Information on the placement of Government advertisements
in a local English daily, “The Muslim”. It was contended that such discriminatory
restrictions imposed on a newspaper with a view to pressurizing it to change its
independent policy arid the use of Government controlled advertisements as a lever
to control dissent represented a direct attack on the independence and freedom of the
Press and lowered the credibility of Parliament which has been assured time and again
that Government policy was to uphold the freedom of the Press and which also had
the responsibility of preserving and protecting the fundamental rights. The action also
it was alleged tended to impede and obstruct the Parliament in the performance of its
functions.
Opposing the motion Kazi Abdul Majid Abid, Minister for Information and
Broadcasting denied the allegation and observed that the Federal Government
had issued no instructions and put no restrictions on the issuance of Government
advertisements to the local English daily, “The Muslim”. He reiterated that it was the
policy of the present Government to protect and fully uphold the freedom of the Press
as enshrined in the Constitution. But as provided in the Constitution itself the freedom
was subject to law and Government could not allow activities damaging to the national
interest and harmful to the integrity of the country. Further, a newspaper could not
claim advertisements — whose frequency was also subject to seasonal variation — as
a matter of right or privilege. He expressed the view that an unwarranted campaign
had been launched against the Government on the question of advertisements to
this newspaper for the last few days. Such tactics did not help to create a healthy
atmosphere. Rather it could prejudice the case of the newspaper itself.
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Senator Mr. Hasan A. Shaikh observed that he failed to understand how the alleged
action amounted to a breach of privilege of the Senate or a member of the House. The
Senate cannot be considered to be the custodian of fundamental rights. Redress of
grievances arising out of alleged violation of fundamental rights could only be sought
from the courts of law.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed:“We are on the question of admissibility of the three motions moved by Mr.
Javed Jabbar, Maulana Kausar Niazi and Mr. Mohammad Tariq Chaudhry.
The point is not whether any restrictions have in fact been imposed on the
issuance of advertisements to “The Muslim”. The issue is whether, assuming
that such restrictions have been placed, it hurts the privilege of this House
because that alone can be a question which is admissible for consideration
under Rule 57 of the Rules of Procedure and Conduct of Business in the
Senate.
To my way of looking at things the impugned action does not in any way impinge upon
the independence, sovereignty, dignity or status of this House, nor has it any nexus
with the working of the House or is in any way connected with or arises out of the
functions or duties of the three honourable members who have raised this particular
issue. One point which has been stressed and is specifically mentioned in Mr. Javed
Jabbar’s motion is that it has hurt the credibility of Parliament because the Parliament
is charged with the duty to protect and preserve the fundamental rights. It is correct
that the Constitution does enshrine fundamental rights under its Article 19 (2) but
that right also, as I have stated on a previous occasion is subject to law and several
other conditions as follows:
‘subject to any reasonable restrictions imposed by law in the interest of the glory of
Islam or the integrity, security or defence of Pakistan or any part thereof, friendly
relations with foreign States, public order, decency or morality or in relations to
contempt of court etc.’
I am not going into the issue whether the Government has acted in accordance with a
particular law or not. Here we are only concerned with the point whether the action
right or wrong which the Government is alleged to have taken, has in any way violated
the fundamental rights and if it has what then was the remedy available. Mr. Hasan A.
Sheikh pointed to it and I would also refer you to Article 199 (c) of the Constitution
which entrusts this particular duty of the protection of fundamental rights not as Mr.
Javed Jabbar has said to the Senate or to the Parliament but to the courts. It is not
then a matter in which the Senate can intervene; it is not something for the Senate to
determine and to adjudicate upon. It is a matter entirely for the courts and if somebody
is aggrieved by the impugned order, he can take it to the court under Article 199 (c) of
the Constitution.
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It was only recently I think it was in the last session that I had to give a ruling on this
very point which arose in some other connection. I had said that: ‘the Constitutionality and legality of a Government action taken ostensibly under some
law good, bad or indifferent, cannot be questioned, agitated, discussed, construed or
determined in the forum of the Senate because this constitutes the prerogative of the
judiciary under the Constitution and as a legislative body we cannot interfere with
their jurisdiction as they have no right to interfere with our jurisdiction as far as it
relates to matters which arise within the House itself. For these reasons then the
motions are ruled out of order”.
Senate Debate,
12th March, 1987.
38.

Privilege Motion: Seeking to raise a question of the breach of privilege arising out of
the alleged failure of the committee set up by the Prime Minister to submit its report
within a specified time suggesting a framework for review of the martial law cases
and recommending suitable amendments to the Constitution to make it more fully
democratic and consistent with the sharia: the mover alleged that the committee had
failed to submit its report even after the lapse of one and a half year of it being set up
thereby negating the assurance held out by the Prime Minister on the floor of the House:
this failure, the mover contended, eroded the confidence of the people not only in the
government but in this House as well and constituted a breach of privilege of the House:
ruling the motion out of order the Chairman held that the committee was constituted
by the Prime Minister himself: it was not a committee of the House: nevertheless it
was a committee set up by the Prime Minister in response to the urgings and pleadings
of this very House: therefore, the government should keep the House informed from
time to time of the progress of the work of the committee: in the ruling on an earlier
Privilege Motion arising from the delay in submission of the committee’s report it was
held that “time was of the essence” in the case: that, however, referred to one specific
aspect of the committee’s work agitated on that occasion viz. The delay in submission
of the committee’s report in regard to “the procedure and framework for review of the
martial law cases” and did not apply to other terms of reference of the committee viz.
Suggesting Constitutional amendments: such amend¬ments were by their nature time
consuming: the Prime Minister had also since extended the period for submission of its
report by the committee to June 1987: no breach of privilege, therefore, occurred.
Ruling

On 15th March, 1987, Senator Kazi Hussain Ahmed sought to raise a question of
breach of privilege arising out of the alleged failure of the Committee set up by the
Prime Minister to review the Constitution with a view to covering certain arbitrary
and conflicting provisions that had crept into it (during the Martial Law regime) and
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to recommend suitable amendments to it, within a specified time in order to make it
more fully democratic and at the same time consistent with the principles enshrined
in Sharia. Explaining his motion, the mover submitted that initially the Committee
was required to submit its recommendations within six months but even now after
the lapse of one and a half year the Committee had not submitted any report to the
House. His information was that the Committee had not even started its work and
if assurances given to the House at the level of the Prime Minister were so blatantly
‘honoured’ in breach, it eroded confidence of the people not only in the Government
but in this House as well, and constituted a breach of privilege of the House.
Opposing the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs
stated that the Committee, the Constitution of which was announced by the Prime
Minister, was not a Committee of the House, although it included some Senators also,
but was a Committee set up by him in his capacity as the Prime Minister of Pakistan.
The terms of reference of the Committee were:
a.

To examine Article 91 of the Constitution with a view to suggesting
an amendment, if necessary to the effect that the Prime Minister
shall be a Muslim (restoring the provision of the original, unamended
Constitution).

b.

Whether the Provincial autonomy guaranteed under the 1973
Constitution as existing before the 5th of July, 1977 was adversely
affected by the subsequent amendments, and if so, to suggest
appropriate amendments to restore the original provisions.

c.

To suggest any other appropriate amendments in the Constitution.

d.

To indicate guidelines, procedure and framework for review of cases
of hardship decided during the Martial Law.

The Committee did start its deliberations but could not complete its assignment
and submit its report. This question was earlier raised through a Privilege Motion on
which the Chairman held the view that ‘time was of the essence’ in respect of review
of the hardship cases decided during Martial Law period (term of reference No. 4). The
motion (breach of privilege caused by the delay) was held in order and the question
raised was referred to the Privileges Committee. The Minister stated that work on
this aspect was being done by the Committee on an urgent basis and a Report thereon
would be submitted soon. But the other issues before the Committee such as the
question of Provincial autonomy and other suitable amendments in the Constitution,
he contended, were time consuming and such detailed Constitutional questions could
not be decided in a matter of days. Nor was time of the essence in these cases. The Prime
Minister had already extended the time for submission of the report by the Committee
upto 30th June, 1987. The Committee was looking into these matters in depth so as
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to arrive at a consensus and submit its report as soon as possible but the exercise was
going to take time. Referring to the earlier rulings of the Chair, the Minister concluded
that the statement of the Prime Minister or an assurance of a Minister unless time is
(considered to be) of the essence does not constitute a breach of privilege”.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, said that
he tended to agree with the arguments advanced by the Minister for Justice and
Parliamentary Affairs. Firstly, it was not a Committee of the House. It was a Committee
which was appointed by the Prime Minister himself. This is what he had held in his
previous ruling also. Nevertheless, it was a Committee which was set up by the Prime
Minister in response to the urgings and pleadings of this very House. So, the House
was also concerned and interested in the work of that Committee.
The second, related to the terms of reference of the Committee. Referring to the four
terms of reference as read out by the Minister for Justice, the Chairman said, that they
could be divided into two broad categories:
a.

Constitutional amendments — (apart from restoration of the
provisions of the original Constitution relating to Prime Minister
and provincial autonomy) to suggest other appropriate amendments
to the Constitution and ;

b.

To indicate guidelines, procedure and framework for review of the
hardship cases decided during Martial Law. Agreeing with the
Minister that “time being of the essence” in the ruling that he had
given previously was, in the context of the review of Martial Law
cases only it did not apply to the amendments which were to be
suggested to the Constitution itself. Those, it was true, were time
consuming. There was however, an indication given even at that time
that the Committee would try to bring to the House its report and
recommendations within six months, to start with later extended to
one year. This was the latest that the House had on record and it had
arisen in the context of the Privilege Motion which had been moved
previously. The House was now informed that the Prime Minister
had agreed to further extend the time limit for the submission of the
report by this Committee till June, 1987 (which of course has yet to
expire). On these bases, to which, the Chairman observed, may be
added the further reason that the question had not been raised “at
the earliest opportunity”, he agreed with the Minister that it was not
admissible as a question of privilege.

The Chairman, however, suggested for consideration of the Minister whether it would
not be desirable that the Privileges Committee — which, as an outcome of the previous
Privilege Motion was already seized of and looking into one aspect of the work of the
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Committee viz. suggesting a procedure and framework for review of the Martial Law
cases — also simultaneously looks into the progress made by the Committee with the
other aspects of its assignment. This would keep the Committee under some pressure
to finalize its work within a reasonable time, without binding it to any fixed time
schedule and would also keep the House informed of the progress made. After some
discussion, in which it was pointed out that not being a Committee of the House its
report would not come to the House but would be submitted to the Prime Minister, it
was agreed that Government itself would keep the House informed from time to time
about the progress of the work of the Committee. The motion was ruled out.
Senate Debate,
15th March, 1987.
39.

Privilege Motion: The question of breach of privilege raised was that the government
avoided to furnish particulars of persons who had accompanied the President to saudi
arabia for haj and umrah during 1980-86 and the expenditure incurred thereon in
reply to a question given notice of for oral answer in the House: allegation denied: the
question was asked in the last session and on the prorogation of the session the notice
lapsed: the member gave fresh notice of the same question and thus having acquiesced in
the situation he in a way was estopped by his own action from making it now a question
of privilege: the government would furnish information in due course on the rota day
of the fresh question under the rules: there was no inordinate delay and no deliberate
attempt on the part of the government to avoid furnishing the information asked for:
hence there was no breach of any Parliamentary privilege of the member and the motion
was ruled out of order.
Ruling

On 16th March, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of the Government alleged avoidance to answer a
question seeking particulars of the persons who accompanied the President to Saudi
Arabia for Haj and Umrah during 1980-86, and the expenditure incurred thereon.
The mover stated that the question was admitted by the Chair and fixed for answer
on its rota day twice but it was deferred for unknown reasons on both the occasions
from which it could be deduced that the Government was not inclined to furnish the
required information to the House. The Government failure to do so, he contended,
amounted to a breach of his privilege.
Opposing the motion Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs,
stated that the question referred to in the motion will come before the House on its rota
day. He explained that earlier the question was deferred as the Ministry of Religious
Affairs and the Cabinet Division to which it was sent for answer stated that they did
not have the information asked for in the question because the matter really concerned
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the President’s Secretariat and they were not maintaining any record of this nature. In
the meantime, the session was prorogued and in accordance with the normal rules of
procedure the question lapsed. The honourable Senator has now given fresh notice of
the question for answer in the current session “for which the normal 13 days notice is
required”. The question would be answered in its own turn and he would furnish the
information, becoming available by then, whatever information can be given under the
Rules. At this stage, the motion was premature and no breach of privilege could be
deemed to have occurred. The Minister questioned the mover’s contention that public
money was involved in the matter. He explained that the President took some people
with him to Saudi Arabia for Haj and Umrah, as a matter of courtesy, when it was
found that some seats were available in the aircraft to which he is entitled and which,
in any case, was going. So it did not involve any extra expenditure from the public
exchequer.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, observed
“We are dealing (at this stage) with the question of admissiblity (of the
motion). It is correct that I had admitted the question but let me also
read out the question in the form in which it had been admitted because
Maulana Sahib has, in his Privilege Motion, slightly changed the text of
that question. The original question as admitted reads:
I think the House is very well aware that under the rules the conduct of the President
cannot be brought under discussion through questions, Adjournment Motions
or Privilege Motions of any type. This is our Rule and it is also in accord with the
traditions both in the British Parliament and in India and wherever else there is a
federal structure. The traditions are and the practice is that certain matters cannot be
debated except upon a sustentative motion which admit of a distinct vote of the House.
Amongst these matters, in the British tradition, are ‘the conduct of the sovereign, the
heir to the Throne, other members of the Royal the family, a Governor General of an
independent territory, the Lord Chancellor, the Speaker, the Chairman of Ways and
Means Committee, Members of either House of Parliament, Judges of the Supreme
Court etc...’. The rule there is that ‘unless the discussion is based upon a substantive
motion drawn in proper terms, reflection must not be cast in debate on the conduct of
the Sovereign, the heir to the Throne or other members of the Royal family, the Lord
Chancellor etc.’.
The practice in India is that members have the freedom of speech in the House and
as a necessary corollary to this privilege they are immune from proceedings in any
court-civil or criminal for anything said on the floor of the House. This Constitutional
privilege of freedom of speech is, however, subject to other provisions of the
Constitution and to the rules and tradition of the House which include that ‘conduct
of high dignitaries cannot be questioned in the course of a speech by a member or a
Bill, Motion, Resolution or any other form of discussion. The Constitution provides
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for discussion on the conduct of some of the authorities i.e. the President, the Vice
President, the Speaker, the Deputy Speaker, Judges of the Supreme Court etc. in the
manner indicated therein.’ ‘Other high dignitaries such as Governors, Ministers —
etc.” can be discussed but on a proper motion drawn in the proper form. Here, I may
quote again from ‘Kaul’s Practice and Procedure of Parliament (p 387):
‘Questions relating to the Head of State are not ordinarily admitted for answers
on the floor of the House. If a question is admissible the requisite information may
be obtained from the Secretary to the President and passed to the member. In this
category fall questions which seek information of purely factual character, e.g., visits
of the President abroad, the President’s Estate, and the expenditure incurred thereon.
A question regarding appointment of Governors or President’s prerogative in respect
of mercy petitions is inadmissible. However, a question seeking factual information
regarding such matters may be admitted’.
Now I had full knowledge of the provisions in our Constitution and the Rules, as also
the tradition and practices elsewhere when I admitted the question because it only
asked for factual information of the type that I have read out to you when I read the
question. That information, it is correct, is not kept by the Ministry of Religious Affairs.
I also believe that this information is not maintained in the ordinary course of business
and is not kept in regular record or in regular files as part of permanent record. So if it
has taken time to collect this information which relates to the period from 1980-86 it is
understandable. There certainly has been delay but this delay, considering the nature
of the question, I would not consider as inordinate and until such time that it can be
established that there has been a deliberate avoidance on the part of the Government to
answer this question I don’t think a question of breach of privilege arises. The Minister
has stated that he would answer this question on the rota day on the basis of whatever
information becomes available to him by then. Additionally and this is another factor
which should be kept in mind the honourable Senator has revived this question for the
current session which means that he has acquiesced in the situation. He cannot turn
around now and say that since the question has not been answered there has been a
breach of his privilege. In a way he is estopped by his own action from making it now a
question of privilege. So for these reasons the Privilege Motion is ruled out”.
Senate Debate,
16th March, 1987.
40. Privilege Motion: Seeking to raise a question of breach of privilege the mover alleged
that the Cabinet division in its report of 5th February which was circulated to
members of the House had misled the House by stating that government was in touch
with the rabita al-alam-e-Islami to generate the funds required for repatriation of
the beharis stranded in Bangladesh; that rabita was still making efforts to mobilize
the requisite funds and as soon as funds become available the government of Pakistan
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would initiate necessary action in the matter: this report, the mover contended stood
contradicted by lord ennals in his recent press interview at Karachi, while on his
way to Bangladesh, in which he disclosed that the rabita had collected 300 million
dollars already and would receive additional funds from the gulf states to finance the
operation as soon as the government of Pakistan took in hand work on the repatriation
of the beharis: the Minister concerned denied the correctness of lord ennal’s claim
that funds had been collected and were available to the government of Pakistan: he
reiterated the government resolve to repatriate the beharis as soon as the funds became
physically available to the government: it was held that when facts are denied or when
the government disputes the facts stated in the notice and no independent evidence is
produced to the contrary, the government version of the facts is ordinarily accepted
according to the universal Parliamentary practice: accordingly, the motion was ruled
out of order.
Ruling
On 17th March, 1987, Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege arising out of an allegedly wrong report of the Government
that Government lacked funds required for the repatriation of the stranded Beharis
(Pakistanis) in Bangladesh whereas Lord Ennals had in his press interview at Karachi,
while on his way to Dacca, disclosed that Rabita al-Alam-e-Islami Repatriation Trust
had collected 300 million dollars for the said purpose but the Government of Pakistan
had taken no initiative so far to commence the repatriation operation. Lord Ennals,
it was said, had also disclosed that one-fourth of that amount would be additionally
required for the said purpose but that too would be forthcoming from the Gulf
States as soon.as work on repatriation is taken in hand. The mover contended that
this statement of Lord Ennals was enough to contradict the Government’s stand, and
claimed that by circulating a factually misleading Report to the House the Government
had committed a breach of the privilege of the House.
Opposing the motion Mr. Zain Noorani, Minister of State for Foreign Affairs denied
that any wrong statement had been made or that the Cabinet Division had given a report
which was not based on facts. He made an elaborate explanatory statement to the
effect that the previous (PPP’s) regime had entered into two agreements: (i) a bilateral
agreement with India and (ii) a tripartite agreement with India and Bangladesh in which
it had been agreed that of the stranded Pakistanis in Bangladesh one lakh and seventy
five thousand would be repatriated to Pakistan and the remaining regarded as national
of Bangladesh. Not only had Pakistan fulfilled its part of the agreement and absorbed
the 1,75,000 stranded individuals but the Government of General Zia-ul-Haq accepted
after 1977 another lot of over 40,000 persons falling in the category of divided families
and hardship cases purely on humanitarian grounds. Realising, however, that a wrong
had been done (by entering into the two agreements) the present Government had been
seriously reconsidering the matter with a view to finding a way out of the awkward
situation (in which those left behind in Bangladesh found themselves). The President
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of Pakistan set up a Secretaries Committee to go into the problem of repatriation of
the remaining non-Bengalis from Bangladesh and to work out the modalities for their
repatriation and rehabilitation on the assumption that all the necessary funds would
be made available by an outside agency. Subsequently, on receipt of the report of this
Committee, a Special Ministerial Committee was set up which decided to prepare a
comprehensive plan of action for repatriation and rehabilitation of non-Bengalis from
Bangladesh. This Committee also decided to approach the Rabita al-Alam-e-Islami
with a request to raise the funds required for tije purpose the total requirement of
funds being estimated at Rs. 6897 million or about US$ 489 million. This was done,
but until today the Rabita al-Alam- e-Islami had not conveyed to the Government
of Pakistan that they had succeeded in raising the necessary funds. The only person
who kept on issuing statements off and on in this matter was Lord Ennals on whose
statement the mover was relying. Lord Ennals had been informed by the Government
of Pakistan that while the Government appreciated his efforts he should coordinate
them with the Rabita as it is only with the Rabita that the Government would deal.
The Government had not received any intimation from any other source neither from
Shah Fahad’s brother as stated by the mover nor from the Rabita that the funds have
been collected. It is only Lord Ennals who comes out with statements, sometimes
claiming that he has got a bank guarantee for the amount and sometime claiming
that he has been able to (actually) raise funds “but where all those funds are, at least,
the Government of Pakistan has no knowledge”. In order to clear a misconception
the Minister posed the question as to who were the people stranded in Bangladesh.
“It is not merely those people who opted to go to East Pakistan in 1947. The bulk of
them no doubt are those who are originally Beharies but there are also persons who
went to East Pakistan from all the four Provinces of Pakistan to earn their livelihood.
They are also stranded there”. He emphasised that the Government was very sincere
in the matter and would be taking urgent and necessary steps to repatriate those still
stranded in Bangladesh. But as for the motion was concerned, as no mis-statement had
ever been made intentionally or unintentionally, there had occurred no breach of any
Parliamentary privilege.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, observed:
“The Privilege Motion is based on the contention of Maulana Kausar Niazi
that the Cabinet Division in its report of 5th February (on the repatriation
of Beharis from Bangladesh) which was circulated to Members of this
honourable House has misquoted and misled the House because in that
report the Cabinet Division says/the Government of Pakistan is constantly
in touch with the Rabita through the Ministry of Foreign Affairs to generate
the requisite funds as promised. According to the latest information the
Rabita is still making its efforts to mobilize the requisite funds. As soon as
the funds are available the Government of Pakistan will not hesitate to take
the appropriate action’ which means that while according to the Cabinet
Division funds required for repatriation purposes are still not available,
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there is (contradicting the Cabinet Division’s contention) a statement by
Lord Ennals whatever his status and capacity that funds to the extent of
300 million dollars are available and have been collected. Now the question
is whether that statement is based on facts or is not based on facts. Lord
Ennals, if I correctly remember and it was in the context of the first
Resolution moved by Maulana Kausar Niazi on the subject was reported
to have stated even in the middle of 1986 that 300 million dollars were
available. He is still repeating that statement. But the difficulty appears
to be that while the Government is searching for the bird in hand, Ennals
is pointing to the two in the bush out in the desert! They may be there in
the bush but the bird in hand is not there yet and this is what the Cabinet
Division has tried to point out in its report. With regard to the contention
that Ennals’ statement has not been contradicted by the Rabita or the
Government, it is not the duty either of the Rabita or of the Government
to go on contradicting all irresponsible statements that are made on the
subject. 1 am not commenting and I am not criticising the status of Lord
Ennals but the statement attributed to him is definitely irresponsible
because he has been repeating it without any proof whatsoever where and
in what forms these three hundred million dollars were available. According
to press only, I think, a couple of weeks back the Chairman of the Rabita
al-Alam-e-Islami (Dr. Naseef) was in this country. If someone was really
interested in knowing what the current status of the funds was he could
have been approached and he, on his own, made no statement whatsoever.
That in itself would belie the statement of Lord Ennals that three hundred
million dollars are available with the Rabita. This apart, here we are dealing
with a motion and on this I think, several rulings have been given in the past
that if a motion is based on something which is factually incorrect and the
Government denies it, then, in the absence of any independent additional
evidence the motion will have to be considered as out of order. Let me refer
to one of the previous decisions which is before me; it says that ‘where facts
are not admitted by Government, Members desirous to’ move the motion
must adduce some further facts or authentic information to support the
motion’. Now if it was really believed that funds are available with the
Rabita, which according to the Cabinet Division are not, but they have not
intimated this fact to the Government of Pakistan then Dr. Naseef when
he was here as Chairman of the Rabita Sarbarah of Rabita she could have
been contacted and the facts could have been verified from him. This was
not done. In the circumstances when facts are denied or when Government
disputes the facts stated in the notice as Mr. Zain Noorani has done and no
independent evidence is produced to the contrary the Government version
of the facts is ordinarily accepted according to the universal Parliamentary
Practice in such cases. So, the motion will have to be ruled out of order”.
Senate Debate,
17th March, 1987.
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41.

Privilege Motion: Seeking to raise a question of breach of privilege arising out of
government’s failure to frame rules providing for discussion of President’s Address
made under Article 56 (3) and laying of copies thereof on the table of the House to
enable the House to discuss the matters referred to in the address: the mover contended
that on his previous Privilege Motion in the last session the government’s stand was that
as the rules regarding laying-down’, and the procedure and the manner for discussion
of the President’s Address could not be framed, the President’s Address could not be
brought under discussion, and as soon as the rules were framed the address would be
discussed: the present session was being prorogued today and the government had not
brought the draft rules on the agenda of business of the House for the day: even the
President’s Address had not been laid on the table of the House so far: in April, the
Parliament would be meeting again and according to the Constitution the President
would again make his address: it was evident, it was alleged, that the government had
been intentionally avoiding to place the previous address of the President on the table of
the House for discussion: this approach of the government, it was contended, amounted
to negation of the privilege of the House: it was ruled that the delay in framing of the
rules for discussion of the President’s Address could not be attributed to government
inaction or indifference: the House was a party to whatever steps had been taken to have
the rules approved by the House: besides, as is required by the rules the question had
not been raised at the earliest opportunity: it ought to have been raised when the draft
rules regarding discussion of the President address were referred to the rules committee
by the House or again when the House started discussion on the revised draft rules of
procedure and conduct of business in the House: at that time it should have been urged
that the specific rules relating to the President’s Address be adopted first otherwise
the privilege of the House would be breached: the motion was accordingly, ruled out
of order.
Ruling

On 18th March, 1987. Senator Maulana Kausar Niazi sought leave to raise a question
of breach of privilege of the House arising out of Government’s failure to place copies
of the President’s Address made to the Parliament last year, and thereby depriving the
Senate of its right under the Constitution and the Rules to discuss the Address.
Explaining his motion, the mover contended that on his Privilege Motion moved in
the last session on this same subject, Government took the stand that the Address
of the President could not be laid and discussed in the House as the relevant Rules
had not been framed (by the House) until then. But as soon as the rules were adopted
discussion on the President’s Address would be organised. In the last session, the draft
rules were, no doubt, circulated but instead of arranging for their approval Government
gave priority to other “unimportant” business with the result that the rules could not
be adopted. The session of the Senate was concluding today but Government had so
far not brought the said (draft) rules on the Orders of the Day. He proceeded to add
that the next session of the Parliament would be summoned in April which under the
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Constitution would again be addressed by the President. In this way two Addresses of
the President would get accumulated which would need to be discussed in the same
year. By that time the matters touched in the Address would have lost their “freshness”
and discussing them would be tantamount to flogging a dead horse — without serving
any useful purpose.
Elaborating the last point the mover explained that under Article 56 (4) of the
Constitution it was the prerogative of the House to discuss the matters referred to in
the Address of the President. Two years had passed since the House was established
but the Government gave no attention to fulfilling its Constitutional obligation under
the said Article. Next year, half of the members of the House would be completing their
three years term and retiring and would thus be deprived of the opportunity to discuss
the Address. During this period, Government gave priority to other unimportant
matters instead of fulfilling its Constitutional obligation of framing the rules under
Article 56 (4). Had the Government been serious in its intentions it could have arranged
the business in such a way that the House got ample opportunity to adopt the relevant
rules governing (the laying and discussion of) the President’s Address. Already by the
passage of time the object of discussing the President’s Address made to the last session
of the Parliament stood defeated. The Government’s apathy and inaction to frame the
necessary Rules under the Constitution and its reluctance to bring the President’s last
Address to the Parliament for discussion amounted to negation of the privilege of the
House and sanctity of the Constitution.
Opposing the motion the Justice Minister, Mr. Wasim Sajjad, stated that this question
had been previously raised and the ruling of the Chair was that because the relevant
rules had not been framed the Address could not be brought under discussion. A
direction was issued by the Chair that rules for this purpose should be brought before
the House so that after their adoption, Address could be discussed. In accordance
with the direction of the honourable Chair draft rules were (duly) brought before the
House and had become the property of the House. The House, however, referred the
draft rules to the Rules Committee because a question was raised that the draft rules
prepared for consideration were somewhat different from the (earlier) draft which the
Ministry had presented to the House and the two drafts needed to be reconciled. Thus,
the reason for not allowing the earlier Privilege Motion was the non-existence of rules.
The same reason persisted and as far as the responsibility of the Government was
concerned, it had followed strictly the directions of the honourable Chair and placed
the rules before the House. The draft rules were now the property of the House and the
reason why they had not been taken up for consideration was a matter for the entire
House and was not the decision of one person. The Government, he contended fixed
priorities (of business) according to the importance of the pending business, but it still
could not force the House (to accept it) because the House itself decided all matters
(by majority). Resisting the motion on technical grounds the Minister referred to Rule
59 (ii) which requires that ‘the question shall relate to a specific matter and shall be
raised at the earliest opportunity’. He urged that the last session of the Parliamentary
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year was coming to an end and if the mover intended to raise the question of privilege
he could (and should) have raised it earlier. He invited the attention of the House to
page 239 of Kaul’s book on Parliamentary Practice which says:
“A question of privilege should be raised by a Member at the earliest
opportunity and should require the interposition of the House. Even a delay
of one day might prove fatal to the notice of privilege provided the specific
matter sought to be raised was of urgent importance at a particular time”.
The Minister concluded that if the intention of the mover was that the Address should
he discussed the question should have been raised earlier. As for the Government was
concerned, it had fulfilled its responsibility, its duty and the obligation, which the
honourable Chair had laid upon it.
Senator Prof. Khurshid Ahmed submitted that the Justice Minister had avoided to
touch the real issue. Firstly he did not understand why the President’s Address could
not be placed on the table of the House ‘because no rule prevented the Government
from doing so, particularly when members of the House had asked for copies of the
Address soon after the President had addressed the Parliament. Secondly, it was
correct that on the last occasion when this issue was raised it was decided that as the
rules were silent on the laying of the Address and on the procedure and manner of its
discussion Government should bring draft rules to provide for these matters. It was
also true that the draft rules were brought to the House and later referred to the Rules
Committee for consideration, and when the House was considering the draft (of the
revised) Rules of Business in the House the Chairman of the Committee had stated
(which was perhaps endorsed by the Chair also) that the House would consider those
rules at the appropriate time. This would indicate that as far as House was concerned,
it had pursued the matter in right earnest all along and fulfilled its obligation. Lastly
he urged that for discussion of the President’s Address new rules were not required,
as the existing rule 30 provided enough scope for fixation of time for discussion of
the President’s Address. The Government had ample time to find a way to enable the
House to discuss the President’s Address but even today, the last day of the session of
the current year the item did not find a place on the Orders of the Day. The matter was
important even today and it had been appropriately raised on the last day of the last
session of the year when it became evident that Government had no intention to lay
the Address on the Table of the House or frame rule for the purpose. The rule regarding
the “earliest opportunity” or what had been quoted from Kaul’s Parliamentary Practice
would not, therefore, operate to render the motion inadmissible under rule 59 (ii).
Supporting the motion, Senator Mr. Javed Jabbar contended that the “President’s
Address was possibly the only method available to this House to discuss issue related
to the view points of the conduct of the President in the affairs of State. At all other
times, the ‘nebulousness’ and the vagueness of the definition of the personal conduct
of the President prevents many relevant issues from being raised in the House”.
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Interrupting the Senator, the Chairman remarked that “it is not the conduct of the
President which can be discussed on the basis of his address to the two House, it is
really the conduct of the Government, not even the conduct but the programme of
the Government for the year as a whole which comes under discussion. Mr. Javed
Jabbar, however, submitted that in his view discussion on the President’s Address to
Parliament was the only device available to the Senate to discuss pronouncements by
the President on the affairs of the State as the Head of State and this he urged should
be borne in mind before determining the admissibility of the motion.
The Chairman invited Justice Minister to respond to the points raised. The Justice
Minister clarified that the “Address of the President was actually a programme of the
policies of the Government and the personal conduct of the President could not be
discussed under any circumstances according to the rules as well as the Constitution”.
As regards the contention (of Prof. Khurshid Ahmad) that there was no need to frame
new rules to regulate discussion on the President Address, he said, if that was the
position this Privilege Motion would have been admitted earlier when the question was
first raised. The Justice Minister also stated that we must know “whose responsibility
it was to lay the address before the House. What is going to be the mode of Address.
Whose responsibility it is to maintain it; to produce it before the House; to lay it on the
Table”. And for all these reasons the Chairman had ruled that specific rules must be
framed for the purpose and a direction was given to that effect which we had complied
with. The matter was now in the hands of the House and it was for the House to decide
at what time the Rules be taken up, even, if it so decided to the disregard all other
business.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, held:“I think, in view of the many points which have been raised I will have to
refer to the earlier ruling which I had given on this issue and if you will
bear with me for a few minutes, I will try to summarise what had been said
in that ruling. At one stage, I had stated: “The up-shot of all that I have
said rather disjointedly is that while there appears to have been a lapse,
the lapse does not amount to a breach of privilege although as I said before,
keeping the intention in mind, it very nearly does I am of the view that the
failure to arrange for the President’s Address before the commencement
of the Session of either of the Houses while it borders or rather hovers on
the border of (Constitutional) illegality, in our present situation, for the
reasons that I have given earlier and in the absence of Rules and traditions
of our own to which I just referred, it is not “illegality” itself.”
Further on, I had tried to pinpoint (in that ruling) the responsibility for laying of the
‘Address’ and for organizing the debate on the address and in that connection I had said
that: “A related point is that it was the responsibility of all of us to address ourselves
to the framing of rules envisaged by the Constitution. We could also have decided
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what was meant by the change in the provisions (of the Constitution) regarding the
President’s Address. We may do so now. I do not think it would require a Constitutional
amendment to clarify the position. It can and better be done by establishing a tradition
regarding the “commencement of the first session of each year” and what we mean by it.
Since our Parliamentary session usually starts with the Budget Session of the National
Assembly that can serve as a point of reference, and with reference to that occasion
we may decide that the first session of the year should be deemed to commence a day
or two or three or whatever the Government thinks fit, before the commencement
of the Budget Session of the Assembly. It would also be necessary to specify in the
procedures the manner in which the address of the President should be provided to
the two Houses either by making authentic copies available to their Presiding Officers
or by laying it on the Table of the two Houses. There again a question may arise, as
has arisen during this Session in some other connection, as to who should lay it? Not
the Secretariat, I must say. The contents of the address as we have observed already is
the responsibility of the Government. The address itself is supposed to be drafted by
the Government and its words are words of the Government put in the mouth of the
President according to the Parliamentary practice. It must, therefore, be placed by the
Government on the Table of the House so that on a motion by any Member or by the
Government itself it can be debated and discussed.
Finally, I had provided guidelines for the framing of the rules. In that connection I
had said “that in future, the date or time when the two Houses should meet for the
President’s Address under Article 56 (3) should be specified in advance. There should
be a calendar of sittings drawn up for the year as a whole before the commencement
of the First Session. Rules should be framed providing for the manner in which the
meeting of the two Houses, assembled together, should be called and conducted. How
the President’s Address should be organized and in what manner copies of the Address
should be made available to the two Houses? How a debate should be initiated on that
basis? How much time should be allotted, and in what manner, for discussion of the
matters referred to in that address and what changes should be made in the existing
rules or procedure of the two Houses for that purpose”. And one last word which, I
think, was added after a number of honourable Members had raised some additional
points was that the rules must be framed within a reasonable short time and that
copies of the address should also be made available as early as possible.
This was in brief what had been decided earlier and this covers most of the points
raised. In today’s discussion, two points have been particularly stressed:
a.

The laying of Address. This point was also a part of (and covered by)
the earlier ruling, and I had ruled it very clearly that it was for the
Government (to lay Address). But this was to be done as I have just
now explained within the context of the rules which we framed for
the purpose. In other words, while it was definitely the responsibility
of the Government to arrange for the laying of the Address it had to
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be done within the frame-work of the rules, as and when we frame
them.
b.

Apathy and indifference to framing the necessary rules under Article
56(4). And depriving the House of its Constitutional right to discuss
the matters raised in the Address. Now the question arises whether
this charge is correct. But before I go in to that, I would like to refer to
a statement of Maulana Sahib which he had made (as an argument)
in the context of the earlier motion in which he says:

Today, however, he is saying that by the passage of time the Address has lost its efficacy
and the purpose of discussing the matters raised therein stood defeated. But the real
point here is whether the Government has complied with whatever the (previous)
ruling was and what is required of it by the Constitution. The honourable Minister
for Justice and Parliamentary Affairs has explained that whatever was required of the
Government (by the Constitution or the Ruling) that has been complied with. Rules
were drafted and they were brought before the House as required and the contention
that the Minister had on his own referred them to the Privileges, Procedures and
Rules Committee was not correct. What happened was that a motion was introduced
by the Justice Minister on the 19th January, 1987 for amendment of Rules 29—39
providing for procedure for laying the Address of the President and for its discussion.
That amendment was presented to the House and it was the decision of the House
under which it was referred to the Privileges, Procedures and Rules Committee. It
was not correct, therefore, that it was something done by the Minister unilaterally
behind the back of this House. In a way, we are all a party to that particular decision
that it should be referred to the Privileges, Procedures and Rules Committee. The
Privileges, Procedures and Rules Committee was also very prompt in the disposal of
the amended Rules. It submitted its Report to the House on the 12th of February in
which it recommended that since there was another draft also before the House for the
general revision of the Rules of Procedure and Conduct of Business in the House, the
Report of the Committee with regard to this particular issue should also be taken up
alongwith the other draft. The recommendation was accepted and the House would
recall that, thereafter, we started discussion of the Revised Rules of Procedure. By going
into these details, I am trying to bring out that the House was a party to whatever has
been done so far (with regard to the approval of the Rules) and today if any individual
Member thinks that his right or ‘Istehqaq’ has been breached as a result of the inaction
or indifference of the Government, his stand is not correct.
I also agree with the honourable Minister that the question has not been raised at
the “earliest opportunity” to be admissible. That opportunit was when these Rules
were being referred to the Privileges, Procedures and Rules Committee or again
when we started discussion of the Revised Rules. Even at that time, the issue could
have been raised that the specific rules (pertaining to President’s Address) should be
finalized first otherwise our privilege would be breached. But having not availed of
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these opportunities I think, the honourable mover of the motion and those who are
supporting him are now pre-empted by Rule 59 (ii) from agitating the issue at this
stage. So, I have to rule the motion out of order”.
Senate Debate,
18th March, 1987.

42.

Privilege Motion: Alleged incorrect information furnished to Senate by Cabinet
division in a report: facts denied by government: no independent evidence to the
contrary produced: ruled out:
Ruling

On 17th March, 1987, Maulana Kausar Niazi raised a question involving breach of
privilege of the Senate arising out of the alleged incorrect information contained
in a report supplied to the members by the Cabinet Division. He contended that
Lord Ennals. Vice Chairman of the International Repatriation Trust had said in a
press interview in Karachi that the Rabeta-e- Alam-e-Islami and the International
Repatriation Trust had raised three hundred millions dollars for repatriation of Biharis
stranded in Bangladesh but no initiative had been taken by Government of Pakistan for
their repatriation. However, in the report supplied to the members of the Senate by the
Cabinet Division, it had been mentioned that required funds had not been collected
and, therefore, the repatriation could not be started.
Mr. Zain Noorani, the Minister of State for Foreign Affairs opposed the motion stating
that the Rabeta-e-Alam-e-Islami, who were directly concerned with the matter, had
informed the Government that as mentioned in the Cabinet Division report, the
required amount had not been collected and the statement of Lord Ennal on which the
motion had been based, did not reflect the factual position.
After hearing the mover and the Minister of State for Foreign Affairs, Mr. Ghulam
Ishaq Khan, the Chairman, observed:
“In the circumstances when facts are denied or when Government disputes
the facts stated in the notice as Mr. Noorani has done and no independent
evidence is produced to the contrary, the Government version of the facts
is ordinarily accepted according to the universal Parliamentary practice. So
the motion will have to be ruled out of order.”
Senate Debates
17th March, 1987.
P 219-221.
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43.

Privilege Motion: Discrimination between the treatment accorded to the National
Assembly and the Senate in regard to the adoption of rules on President’s Address:
many things required to be done by earlier rulings of the chair not done: motion held in
order: referred to the Privileges Committee:
Ruling

On 27th July, 1987, Mr. Javed Jabbar and Maulana Kausar Niazi raised a question
involving breach of privilege of the Senate arising out of the failure of the Government
to lay before the House the Address of the President, thereby depriving the Senate of its
Constitutional right to discuss various issues mentioned in the Address. The nucleus of
their grievance was that the required rules relating to President’s Address having been
adopted by the National Assembly in one sitting, the Address of 19th April, 1987, had
already been laid before and discussed by that House but neither that Address nor the
earlier Address of 8th July, 1986 had yet been laid before the Senate. It was contended
by Mr. Javed Jabbar that the Senate had deliberately been prorogued on the 30th April,
1987 i.e. four days before the Address was laid before the National Assembly and thus
an opportunity was denied to the Senate to consider and adopt the required rules. This
discriminatory act of Government amounted to impeding and obstructing the Senate
from performing its Constitutional duties and therefore, a breach of privilege of the
House had occurred.
Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs opposed the motion
and explained that the President addressed both the Houses assembled together on
19th April, 1987, and under normal practice this should have been brought before
both the Houses for discussion as soon as possible but this could not be done for the
obvious reason that there were no rules on the subject. The National Assembly took
a decision to pass the required rules urgently and adopted the same in one sitting (i.e.
on 02nd May, ¬1987) thus it became possible to arrange discussion on the Address on
3rd May, 1987. He added that due to the Budget Session of the National Assembly, the
Government could not arrange summoning of the Senate Session at that time.
The position in respect of Senate was different. He recalled that the matter having
been raised in the Senate in July 1986, though in some other connection, Mr. Chairman
had in his ruling directed the Government, inter-alia, to prepare and bring before the
House appropriate rules for arranging discussion on the President’s Address. It was
in compliance with the direction of the Chairman that Government brought before
the Senate draft rules on the subject promptly. These draft rules were then referred
by the House itself, to a Standing Committee of which the Minister for Justice was
an ex-officio member. The Committee had also submitted its report to the House. He
contended that now the matter was in the custody of and lying with the jurisdiction
of the House. Any member could move that the Committee’s report be taken into
consideration immediately if they felt the necessity for it. He concluded that now the
Senate was in session and the matter was on its agenda. It was entirely upto the House
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whether they wanted to pass the rules during that session or in the next session. As
soon as the rules were adopted by the Senate, the Address would be laid before the
House for discussion.
Maulana Kausar Niazi asserted that stress was being put on the laying of and discussion
on the second Address made by the President on 19th April, 1987, but the first Address
of 1986 was being ignored. He argued that unless the first Address was laid before the
House and discussed, discussion on the second Address could not be held. He was of
the view that Government had already committed a breach of privilege by not laying
the first Address before the Senate for discussion.
In regard to above contention of Maulana Kausar Nmzf Mr. Ghulam Ishaq Khan, the
Chairman, observed that in the absence of rules and traditions relating to President’s
Address, non-laying of first such Address before either House though came nearly to
a breach of privilege yet was not a breach of privilege technically. He quoted from his
earlier ruling (No.92 of Decisions of the Chair 1985-87) as under:“The upshot of all that I have said rather disjointedly is that while there appears to
have been a lapse, the lapse does not amount to a breach of privilege although as I said
before, keeping the intention in mind, it very nearly does. Putting it differently and
whether somebody accepts the blame for it or not, I am of the view that the failure to
arrange for the President’s Address before the commencement of the session of either
House, while it borders, rather hovers on the border of Constitutional illegality.”
Dealing with other aspects of the Privilege Motion the Chairman expressed his concern
over the failure of the Government to EARN,’ out many of the things required to be
done as per his earlier ruling on the subject and observed
“Now. in conclusion and I think this is relevant with reference to the
present Privilege Motion, to lay down the rule and accepting the offer of
the honourable Minister for Justice I think it was Mr. Iqbal Ahmad Khan
at that time who had said that ‘yes’ if there has been a lapse we accept the
responsibility and in future we will be guided by whatever the ruling of the
Chair is and whatever the sense of the House is with regard to this matter.
Now, referring to that I said that the offer of the honourable Minister for
Justice and Parliamentary Affairs I would say that in future the date or
time when the two Houses should meet for the President’s Address under
rule 56(3) should be specified in advance. There should be a calendar of
sittings drawn up for the year as a whole before the commencement of the
first session. Rules should be framed providing for the manner in which
the meeting of the two Houses assembled together should be called and
conducted and how the President’s Address (because the President in these
matters is governed by the advice of the Government is not a free agent),
should be organized. How and in what manner copies of his address should
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be made available to the two Houses; how a debate should be initiated
on that basis; how much time should be allotted and in what manner for
discussion of the matters referred to in the Address and what changes
should be made in the existing Rules of Procedure of the two Houses for
that purpose and(> so to say, was that with this I think while there may
have been a mistake or a lapse or whatever but for the future we would be
on the right track and we would have set up unambiguous traditions and
then, I have said, I hope this is acceptable to the House and the House said
‘yes’. So looked at from that point of view, I would say that primafacie the
Privilege Motion does appear to be in order because many of the things,
which I have said, have not been carried out leaving aside what Mr. Javed
Jabbar refers to as the discrimination between the treatment accorded in
this matter to the Assembly and to the Senate. I think, we are both limbs
of the same Parliament and I do not think this is a relevant issue that one
House or the other has been given preference. Since, there was a clear cut
ruling that this programme has to be announced in advance of the year,
there has to be rules framed and it is not for me now in view of the very
lucid and very, I think, rational and reasonable explanation given by the
Minister for Justice and Parliamentary Affairs also whether there has been
any further lapse or on his part he has tried his best to comply with the
requirements of whatever ruling the Chair had given at that time, but as I
said primafacie it appears that there was, as I think, let me refer to the rule
itself, primafacie the motion does appear to be in order and it is now up
to you, up to the House whether you would like to debate it here or refer
it to the Privileges Committee in order to listen to the explanation of the
honourable Minister and if the arguments advanced by him appear to be
correct, rational, I think, there would be no harm done. But this would be,
if somebody would just move that, it should be referred to the Privileges
Committee that would serve the purpose.”
As to the point raised by Maulana Kausar Niazi about the fate of the first Address
of the President, the Chairman explained that the President’s Address reflected
Government’s policies and programmes for the commencing year. Since the first
Address pertained to the year 1986-87 which had already expired, it would serve no
purpose to discuss that Address. The new year having already commenced and the
President having also addressed the two Houses assembled together on 19th April,
1987, the member could discuss the Government’s policies and programmes for the
next year through that Address. He added that he had ruled that the first Address had
been overtaken by events and no breach of privilege had taken place for not arranging
discussion thereon.
Senate Debate
27th July, 1987P 51-61.
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44. Privilege Motion: Announcement in the press by convener of a political party about
tendering resignations by members in the Senate belonging to his party: contention that
such members have lost membership in the Senate: unless a resignation from a member
under his hand was addressed to and received by the Chairman it did not become
effective: ruled out of order:
Ruling
On 29th July, 1987, Maulana Kausar Niazi raised a question involving breach of privilege
of the Senate arising out of the drawl of salary and allowances by certain members of
the Senate belonging to Muttahida Shariat Mahaz after the press conference made
by the convener of that party informing that their members had resigned from the
membership of Senate and handed over their resignations to a Committee of his party.
The mover contended that all that was required for vacation of a seat in the Parliament
was that a member should tender his resignation, addressed to the Chairman or as
the case may be, to the Speaker, under his own hand in terms of Article 64(1) of the
Constitution. He asserted that when a member wrote to a newspaper under his hand
that he had resigned his seat and the Chairman received a copy of the newspaper
containing the announcement, it implied that the Chairman had received intimation
about his resignation, indirectly.
Opposing the motion, Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs stated that the method adopted by members to announce their resignations
in the press and sending the resignations to quarters other than the Chairman was
not only against the existing provisions of the law on the subject but also against the
decorum and prestige of the House. He pointed out that as laid down in rule 16(1)
the Chairman was to take action only after he had received an intimation in writing
from a member under his hand and not otherwise. He pleaded that in the instant case
the members concerned should be asked to confirm if the resignations tendered by
them were actually addressed and sent to the Chairman or otherwise. Without such
confirmation it would not be lawful and fair to deprive them of their membership of
the Senate.
Mr. Hasan A. Sheikh asserted that the requirement of the Constitution was only that
the resignation should be addressed to the Chairman and not that it be received by the
latter. Lt. Gen. (Retd.) Saeed Qadir expressed the view that everything coming in the
press could not always be true and should not be accepted without authentication.
Ruling the motion out of order Mr. Ghulam Ishaq Khan, the Chairman, observed:“The rule says ‘.... from a member under his hand resigning his seat.’ It is
going to be the member who has resigned his seat. He has to intimate the
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Chairman, nobody else. It is as simple as that. There is no ambiguity in
it whatsoever and then further on, it is on that basis that this has to be
notified to the Election Commission also and then it becomes a judicial
process.
I was referring to the party discipline when it is there.
Even in the case of Cabinet formation and Cabinet resignation the Leader
of the House or the Prime Minister, he asks everybody to tender his
resignation and place those resignations in his hand. This also technically,
if you refer to this, a Minister when he signs actually a document in which
he says that he resigns his office, from that date it becomes effective but
since it is in the hands of the Prime Minister and it is not intimated to
the relevant quarter it does not become effective. This is the analogy to be
followed in this case also.
I am afraid we are stretching both the Constitution and the rules too far
in this matter. If the Chair receives an intimation and it would have been
debatable, if from the leader of these members I had received some intimation,
it may have been different but here I do not have any information, I cannot
proceed on the basis of newspaper reports and for that rather I cannot
accept any contention which itself is based on a newspaper report without
verification. Whether the Government denies this or does not deny this
or whether the leader of that party has denied it or contradicted or not
contradicted, that again is not my concern. The plain interpretation both
of the Constitution and the ‘tafsir’ of that Constitution given in the rules
is that these resignations are not effective. They have not been received by
the Chair and they are not in my view resignations. So, the motion is ruled
out of order.”
Senate Debate
dt: 29th July, 1987.
P 300-07.
45.
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Privilege Motion: Public statement by President exhorting the people of Pakistan to
join Muslim league: contention that President being a non-partisan was supposed to
represent all segments of political and public opinion in the country as a symbol of
National unity: his statement in favour of a particular party impeded the work of the
House consisting of independent members and those who belonged to other parties and
thus led to violation of the Constitution: held that in Parliamentary form of government
President whose electoral college was the two Houses and provincial assemblies could
not be a non-partisan and non-political person: ruled out of order:
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Ruling
On 30th July, 1987, Maulana Kausar Niazi and Mr. Javed Jabbar raised question of
breach of privilege arising out of the public statement of the President exhorting the
people of Pakistan to join the ruling party i.e. the Muslim League. It was contended by
them that his office being a non-partisan, the President was supposed to represent all
segments of political and public opinion in the country as a symbol of national unity.
The statement in favour of one particular party which was the ruling party impeded
the work of the House in which there were independent members and those belonging
to other parties and groups. Such a statement was unfair to the members who did
not belong to the ruling party and this was in violation of the spirit of the relevant
provisions of the Constitution.
Mr. Javed Jabbar argued further that the then incumbent of the Presidency being the
Chief of the Army Staff, his statement encouraged the involvement of the armed forces
in political system which was against alldemocratic norms.
Mr. Wasim Sajjad, the Minister for Justice while opposing the motion, invited the
attention of the Chair to page 177 of Kaul’s Practice and Procedure of Parliament which
provides that the privileges of Parliament are granted to members in order that they
might be able to perform their duties in Parliament without let or hinderance. He
argued that the statement of the President did not in any way impede the members
from performing their functions in the House. He did not agree with the inference
drawn by the movers that since the President represented the unity of the country
was open to personal criticism in the House. He quoted rules and several other
rulings according to which President’s conduct could not be discussed in the House.
He pleaded that the electoral college of President being the National Assembly, the
Senate and all the Provincial Assemblies, and being a nominee of some political party/
group he had natural lineage with concerned political party. It was, hard to presume
that there could be a President who was divested in totality from the politics of the
country. If, therefore, the President had said a word in favour of Muslim League who
was responsible for the creation of Pakistan, he had acted in accordance with the
dictates of history of the country.
Lastly, the Minister for Justice opposed the motion on technical ground also pointing
out that the speech of President was made on the 8th July but the notice of the first
motion was received on the 12th July i.e. after four days and that too without an
authentic text of the speech. The motion, therefore, infringed the provisions of rules
58 and 59 (ii).
Referring to the argument of the Minister of Justice about the office of the President
being elective, Mr. Javed Jabbar pointed out that the President whp had made the
impugned speech had not been elected by Parliament but was elected or endorsed
through a referendum. He also held the reference to the heroic role of the Muslim
League in 1947 as irrelevant and doubted if the existing Muslim League was the same
version of the party that created Pakistan.
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At the end of the lengthy debate, Mr. Ghulam Ishaq Khan, the Chairman, referred to his
earlier ruling (No.106-Decisions of the Chair 1985¬87) on a more or less similar motion
in which he had spelt out what constituted breach of privileges of the Parliament and
of the members and observed that as concluded in that ruling, in the present case
also the impugned speech of the President did not in any manner affect the collective
privilege of the House.
With reference to the contention of the movers that under Article 41 of the Constitution
the President represented the unity of the Republic and was a non-partisan and nonpolitical person, the Chairman pointed out that the said .Article did not expressly
provide that the President should be a non¬political or non-partisan person. On the
contrary Clause (3) of that Article laid down that the electoral college of the President
consisted of the members of the two Houses and the Provincial Assemblies. In a
political set up based on political party system it was unrealistic to expect that he
would under no circumstances enlist the support of his own constituency in order to
firstly get elected and secondly to retain his office after election.
The Chairman also did not agree with the contention that a stray remark by the
President in favour of a political party tended to fragment the unity and distracted from
the representative character of the President as a symbol of that unity. He considered
existence of political parties as an essential element for the proper functioning of the
Parliamentary democracy.
The Chairman further observed that there was hardly any democracy in the world
where a President on being elected either on his own or under the Constitution had
shed his political plumage. In the socialist countries particularly the President was
always a party-man as he would be.
He pointed out that in the circumstances existing in Pakistan there was no alternative
but to elect the President on party-basis and if he was elected in the manner, he could
not be expected in reality to give up his sympathies for a political party. He added that
there was nothing in any law, in the specific Articles of the Constitution dealing with
the lunations of the office of the President or the oath of his office to debar him from
participating in elections or for that matter even, in politics. He pointed out that the
operative parts of the oath of the office of the President were, word by word, the same
as that of the office of the Prime Minister who was a dyed- in-the-wool politician, the
Chief Executive and was entrusted with all political functions under the same oath.
He argued that if the Prime Minister taking part in politics could be tolerated, a stray
remark made by the President on occasion in favour of a political party or the other
could not lead to violation of the Constitution constituting a breach of privilege.
He pointed out that if the impugned speech of the President was indeed considered
to be a violation of the Constitution, then it would become a justiciable issue to be
decided and pronounced upon by the courts as the House could not take upon itself
the judicial function of interpreting the Constitution. However, if the House wanted
to opt for a remedy of its own, resort could be had to the Article 47 of the Constitution
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against the President through a substantive motion.
The Chairman quoted examples from the May’s Parliamentary Practice and Kaul’s
Parliamentary Practice and Procedure to explain the Parliamentary practice obtaining
in the U.K. and India in regard to the matters to be dealt with by a substantive motion.
He reiterated the following observation made by him in his earlier ruling on a similar
question:
“There are certain acts of the President on the basis of which he can be even impeached
but the general principle embodied in the Constitution and the general principle
which is observed everywhere-else is that certain dignitaries and they include not only
the President but also Judges of the High Court, even the honourable members of the
two Houses that their conduct cannot be brought under discussion on the basis of
Resolutions or motions of this type but they have to be discussed by a substantive
Constitutional motion and that includes impeachment, that includes a no confidence
motion and things of that type. So, this will have to be borne in mind, etc.
With regard to the reference made by Mr. Javed Jabbar about the President’s dual
role as Chief of the Army Staff, the Chairman pointed out that under the provision of
Clause (7) of Article 41, the President could hold two offices simultaneously. But this
did not mean that if he expressed a view on any national issue he would necessarily be
doing so as Chief of the Army Staff or any views which the President expressed they
were not necessarily the views which he expressed in his official capacity. However,
if it was to be believed that such remarks made by him in his capacity as Chief of the
Army Staff, then the matter would fall outside the jurisdiction of the House.
The Chairman considered the remarks of the President to have been made in his official
capacity and ruled the motion out of order, observing:
“M Ibut the President is entitled to his personal convictions also and if
he expresses those views in the existence of political parties considered
essential for the functioning of the present type of democracy and his own
constituency lying in the political parties, I do not think, we can attribute
that he is detracting from the unity of the country or of the Constitution.
So, I don’t think there is any violation of the Constitution or anything
improper which the President has done. If there is still doubt I think, the
legality and the Constitutionality of whatever the President has said can be
taken to a court of law and they can pronounce the ultimate judgement on
it. So, I am afraid I have to rule it out of order”.
Senate Debates
30th July, 1987.
PP 409-426.
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46.

Privilege Motion: Failure of the Ministry of Petroleum and Natural Resources to
supply information required by a sub-committee and instead asking for a charter of
the committee: held in order:
Ruling

On 2nd August, 1987, Mr. Ahmad Mian Soomro sought leave to raise a question of
breach of privilege of the House arising out of failure of Ministry of Petroleum and
Natural Resources to furnish certain information asked for by a Sub-Committee of
the Senate. He explained that the Sub¬ Committee felt it necessary to call for certain
information in regard to a matter under its inquiry. The Ministry instead of furnishing
the information straight away asked for a copy of the charter of the Standing Committee
and thereby questioned the authority of the Committee to call for information from
the Ministries. This amounted to lowering the dignity of the House.
The Minister for Petroleum and Natural Resources opposed the motion and said that
it was based on misunderstanding. He explained that the Ministry did not refuse to
supply the information or challenge the jurisdiction of the Sub-Committee to ask for
that information. They only wanted to know the rules of the Sub-Committees. The
letter from the Ministry clearly stated that the information was being collected for
being put up before the Committee.
After hearing the mover and the concerned Minister, the Chairman, Mr. Ghulam Ishaq
Khan, observed:“Well, in a way this is true that there has been no direct or obvious refusal
of the information itself but I think some body is forgetting that this is
the type of information which an honourable member could even ask in
the form of a question and every Division of the Government and every
Government servant including the Ministers were bound to supply that
information.”
Now, here is a sub-committee of the Standing Committee of this very House asking for
an information. The usual channel of asking for information is either as I said, in the
form of a question directly put to a Minister or in the form of a requisition from the subcommittee. That requisition can go to the Ministry only through the Secretariat and
when the Secretariat of the Senate had asked for this information I think the Ministry
was duty bound to supply this. Now, it is true that it has not been blatantly said that
we refuse to furnish the information till such time that we have examined your charter.
The charter of the Senate is also something alongwith the rules and regulations which
the Ministries can take, what may be called in some other context judicious notice of.
Is the Ministry not aware of what the Standing Committees are supposed to do? If they
are not, this particular individual, whoever he is, he could have asked his Minister who
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is supposed to be more conversant with the rules and regulations and he could have
been educated on the subject. Ostensibly you are right that the information was not
refused but I think in the letter he says that “this is being collected from the concerned
quarters”. The information was about the leakage of gas. I think the STAR reports
major gas leak and this gentleman in the letter describes himself as Deputy Director
(Gas). Now, which are the concerned quarters outside his jurisdiction from which he
is collecting this information. This is really the point.
So, obviously he may not have said in so many words but I think he was questioning the
authority of the Senate Secretariat asking this information on behalf of the Standing
Committee of the Senate very legitimately and very correctly.
I think some bureaucratic mind, as honourable Mr. Soomro described it, has been at
work which I do not think is correct. Whether it amounts to a breach of privilege or
not, I am not in a position to say but primafacie I think it does appear that it has tried
to lower the dignity of this House which is one of the grounds on which Privilege
Motions are admitted. So primafacie I hold it in order and is referred to the Privileges
Committee for further examination.
Senate Debate
2nd August, 1987
P 468-72
47.

Privilege Motion: Incorrect and contradictory information supplied in reply to a
question on two occasions: vast disparity in the two answers tend to suggest that the
division concerned had not taken due care and carried out proper scrutiny in furnishing
information: Ministers have to repeat whatever information is supplied to them by
their departments: no justification in attributing motives to them: the Minister should
accept the mistake and assure the House that he would personally look into the matter
and inform the House in due course about action taken by him against the official at
fault:
Ruling

On 21st September, 1987, Qazi Abdul Latif sought leave to raise a question of breach
of privilege of the House arising out of the inaccurate and contradictory information
supplied by the Interior Division in reply to a question asked on two different occasions.
The Minister for Interior admitted that there was definitely a discrepancy and
inaccuracy in the information supplied by the Interior Division in reply to the
questions referred to in the motion and offered regrets for the same. He explained
that misinformation was received from the provinces and when it was tallied in the
Ministry it was discovered that there was a difference. At that time it was too late to
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rectify it as the information had already been submitted to the Senate. He undertook
to take action against the official at fault.
After hearing the Minister concerned, the Chairman observed:“I have ruled on a number of occasions while deciding similar motions
raising identical questions, and by now it is well settled that an incorrect
statement made by a Minister does not ipso facto constitute a breach of any
Parliamentary privilege unless it can be established that the statement was
a deliberate lie and the Minister had made it mala fide in order to mislead the
House. This view is however - and this is important and this is how_I want
to change the previous ruling based on the assumption that before making
a statement or communicating any information to the House a genuine and
earnest attempt would have been made to verify and ensure the correctness
of the information. The very wide disparity in the two answers furnished
by the Interior Division tends to give rise to a strong presumption that the
information in reply to the question of the mover on two different occasions
had not been furnished with due care and after proper scrutiny affording a
basis for the belief that the Division had not acted bonafide or taking a more
generous view that it had dealt with the question in a rather perfunctory.
cavalier fashion and had not applied its mind to the information that it was
conveying to the House. Whether it was a bonafide mistake and there was
no intention on the part of the Division to mislead the House is a question
of fact and it can not be determined without going into the question at
greater length. In my view, therefore, the question, sought to be raised,
appears primafacie to have substance in it and the motion to that extent
would have been considered in order.
Now, I had proposed that it was for the House to decide whether it would
like to consider the question further or wish to refer it to for a report by
the Committee on the Rules of Procedure. And I had myself thought of the
alternative which Minister, Raja Nadir Pervaiz Khan, has given a simpler
alternative provided we approve of it and provided it is acceptable to the
honourable mover of the motion as well. It will be for Minister concerned
to accept the mistake and he has already regretted actually that it was a
mistake. And I do not think we would be justified in attributing malafide
to the Minister himself. Despite the fact that in ultimate analysis he is
responsible for the working of the Division but apart from the regret he has
also to assure the House that he would personally take to task the official
at fault and inform the House in due course of the action taken by him. I
think this would apply in future to incorrect answers given on the floor of
the House or any other information or statement by a Minister. This would
be the criterion by which I would like to judge all motions of this type.”
On another Privilege Motion of somewhat same type, moved by Senator Syed Mazhar
Ali on the same date, the Chairman again ruled:
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“So, I think this was again one of those answers where
people have not applied their minds to it and my suggestion again would be
that please look into it. Assure the House that if somebody has given again
a very perfunctory, flippant and cavalier reply, he should be taken to task
for it. We are not blaming the Minister. The Ministers, many of them, have
to repeat whatever information is fed to them.”
Senate Debate
21st September, 1987.
Pages: 77-84.
48.

Privilege Motion: Press report about the statement of Minister for Water and
Power regarding the construction of Kala Bagh Dam: accuracy of the report denied:
government stood by commitment to bring its decision on the Dam to the House for
discussion: motion held premature and hypothetical:
Ruling

On 12th January, 1988, Prof. Khurshid Ahmed sought leave to move a motion of breach
of privilege of the Senate arising out of the statement of the Minister for Water and
Power as reported in a newspaper that the construction of Kala Bagh Dam would start
in June, 1988 and that the people of Sindh and NWFP should be mentally prepared for
this. Elaborating his point the mover stated that the issue relating to the Kala Bagh
Dam had given rise to a host of controversies and provincial rivalries. The Government
had time and again given assurances that it would develop national consensus and
take the Parliament into confidence before launching the project. However, the Senate
being custodian of the rights of the provinces had not been taken into confidence and
had altogether been ignored constituting a breach of its privilege.
Mr. Ahmad Mian Soomro, Mr. Javed Jabbar, Mr. Shad Muhammad Khan. Maulana
Sami-ul-Haq and Mr. Abdur Rahim Mirdadkhel who participated in the discussion on
the admissibility of the motion stressed the need for development of national consensus
on the controversial issue before launching the project. Mr. Ghulam Faruque informed
the House that three years back he had written letters to Dr. Mahbub-ul-Haq, the then
Minister for Planning for issuing a White Paper on the feasibility of the Kala Bagh Dam
and in reply he had been informed that Government would be issuing such a White
Paper. However, this had not been done so far with the result that the project had
developed as most controversial issue.
Opposing the Privilege Motion Kazi Abdul Majid Abid. Minister for Water and Power,
stated that it had been based on a distorted version of his statement. He explained
that what he had said in the statement was that the matter relating to the Kala Bagh
Dam was already before the Council of Common Interests which represented all the
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four provinces. Therefore, whatever decision was taken by the Council it would be a
consensus decision otherwise under the Constitution any province could go in appeal
to the Majlis-e-Shoora (Parliament) who was competent to give any directives to the
Council of Common Interests. Even the disagreeing province could make a complaint
to the Council in writing as laid down in the Constitution. He pleaded that until a final
decision was taken in the matter the Privilege Motion was immature and not tenable.
The Chairman, Mr. Ghulam Ishaq Khan, recalled that the issue had been coming up
before the House since November, 1985, twice as Adjournment Motion and once as
Privilege Motion and that on all those occasions there was a commitment on behalf of
the Government that the Cabinet decision on the issue would be confined to deciding
the design, parameters, etc. of the Dam and that it would then be brought for discussion
not only to the Senate but to the National Assembly also and that no step would be
taken against the interest of any province. He further recalled that in the meantime the
matter had been referred to the Council of Common Interests. If somebody was not
satisfied with the decision of the Council, he could come and appeal to the Majlis-eShoora where again the matter could be debated. Unless, therefore, a final decision had
been taken by the Government and anything was done contrary to the commitment,
there was no question of allowing the motions.
Referring to the present Privilege Motion moved by Prof. Khurshid Ahmad, the
Chairman observed:
“Qazi Sahib has denied the accuracy of that report that it is agarble version
of what he had stated but even if we take this as authentic, it shows that
the Minister had stated that the final decision on Kala Bagh Dam would
be taken in first quarter of the ongoing year that is to say first quarter of
1988 and then the project would be included in the 7th Five Year Plan.
No decision has yet been taken on the 7th Five Year Plan either. From
the text of the Press statement it is quite evident that the Government
has not taken any final decision on the Kala Bagh Dam. The Government
assurances on record are that the final decision of Government would be
brought before the House for discussion. The fact that even according to
the press statement of the Minister concerned forming basis of the present
motion in which he clearly stated that the final decision of the Dam would
be taken in the first quarter of 1988 would render the motion at this stage,
premature and hypothetical not involving any breach of a privilege until
such time as the pledge given in the House that the Government would
bring its decision on this Dam for discussion to the House is not honoured.
I think that is the acid test.”
Senate Debate
12th January, 1988.
P 258-271.
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49.

Privilege Motion: Under the rules Prime Minister could appoint a member of the Senate
as a leader of the House: contention that selection of a non-member as leader of the
House during caretaker government when there was no Prime Minister without first
suspending the Rules amounted to breach of privilege: also that caretaker government
should have Prime Minister: held that under Rule 237 Chairman is to guide the House
in a matter on which rules are silent: further the election with a majority of votes
implied suspension of rules and a specific motion was not required: ruled out.
Ruling

On 9th July, Mr. Muhammad Tariq Chaudhary rising on a point of order sought ruling
as to who would be the Leader of the House at that time when the National Assembly
having been dissolved there was no Prime Minister. He stated that according to the
established Parliamentary convention there had to be a Leader of the House.
Mr. Ghulam Ishaq Khan, the Chairman, observed that the rules did not envisage such a
situation and were silent in this regard. He ruled that in the circumstances a Leader of
the House might be elected by the House itself. Accordingly, Mr. Ahmad Mian Soomro
proposed the name of Mr. Muhammad Aslam Khan Khattak and he was elected as
Leader of the House.
Subsequently, at the next sitting of the Senate on 10th July, 1988, Prof. Khurshid
Ahmad through a Privilege Motion re-opened the issue relating to the election of Mr.
Khattak as Leader of the House. He asserted that neither the Constitution nor the
rules envisaged the election of a person who was not a member of the Senate, as Leader
of the House. He explained that as defined in the rules “Leader of the House” meant the
Prime Minister or a member appointed by him to represent Government and regulate
Government business in the Senate when the Prime Minister was not sitting in House,
and “Member” meant a member of the Senate. Therefore, under the rules only the
Prime Minister himself or in his absence a member of the Senate could become the
Leader of the House. Even a Minister or a Minister of State who was not member of
the Senate but had the right to speak or otherwise take part in the proceedings of
the Senate by virtue of Article 57 of the Constitution, could not, become Leader of
the House in the Senate. He also posed a question whether the caretaker Government
was of the type of caretaker Government which is envisaged by the Constitution and
whether a Government under the rules or the Constitution could function without a
Prime Minister.
Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs replying to the
points raised by Prof. Khurshid Ahmad explained that the caretaker Government was
functioning in the country under the Constitution and was, therefore, a Constitutional
Government. However, neither was there a Prime Minister nor could a member
be appointed as Leader of the House because of the absence of the Prime Minister.
Consequently, a special situation had emerged which had not been envisaged by the
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rules. He pleaded that in a special situation the House was competent even to suspend
the rules or to make special provision if it deemed necessary. Since Mr. Khattak had
been elected as Leader of the House by majority votes and the House had impliedly
suspended the requirement of the rules although there was no proper motion for the
purpose before it. He pleaded that it would be contrary to the rules and decorum of the
House now to reopen the matter.
The Minister for Justice further stated that the Constitution did envisage a situation
where a person might be appointed as a Minister for a period of six months without first
acquiring membership of either House of Parliament and take part in the proceedings
of the both Houses under Article 57 of the Constitution, of course without the right
to vote. Therefore, he concluded that by virtue of that Constitutional provision all
persons who are Ministers regardless of the fact whether they are members of the
Senate or not, whether they are members of the National Assembly or not, had the
privilege to participate in the proceedings of the House.
The Attorney General supported the views of the Minister for Justice.
Mr. Hasan A. Sheikh, however, was of the view that without moving a proper motion
it could not be presumed that the House had approved the suspension of the rules.
Prof. Khurshid Ahmad when called upon again by the Chairman, clarified that the
issue whether a Minister who was not a member of the Senate could take part in its
proceedings or not, was not under dispute. The point to be resolved, he maintained,
was whether a Minister who was not a member of the Senate could be appointed (or
elected) as its Leader of the House. He stated that the Constitution was based on a
Parliamentary form of Government under which there had to be a Cabinet headed by
a Prime Minister. The President had the discretion to appoint any person enjoying
his confidence as Prime Minister and require him to obtain the vote of confidence
within the specified period. He asserted that the caretaker Government should have
a Cabinet with a Prime Minister at its head. The Prime Minister so appointed would
automatically become the Leader of the House or in the alternate the Prime Minister
could appoint a member of the Senate to be the Leader of the House.
Mr. Ghulam Ishaq Khan, the Chairman, ruled the motion as untenable. In his exhaustive
ruling he dealt with the points raised during discussion.
With regard to the election of a person who was not a member of the Senate as its
Leader of the House, he observed:“....Now since the rules do not visualize and the rules are thoroughly silent
on the position of the Leader of the House in a care taker regime, this was
the situation. What I had in mind at that time, I think, it is in the rules and
I would draw your attention to rule 237, which says:
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“All matters not specifically provided for in these rules and all questions
relating to the detailed working of these rules shall be regulated in such
manner as the Chairman may, from time to time, direct’ Now, here was
a situation in which according to my reading the rules were thoroughly
silent. As I said before, the rules did not visualize a situation in which there
was no Prime Minister and that being the position we had to devise a way
out and I left it to the House that it was entirely upto the House. If they
want to have a Leader of the House, in that case to elect a Leader of the
House because that is the only democratic principle. The objection had
been raised and although I do not know whether, I referred to rule 237 or
not, but this is what I had in my mind that the rules being silent we have
to devise our own way of how to get over the difficulty and I put it to the
House and everybody without pointing out any defect in the law or the
procedure, elected Mr. Muhammad Aslam Khan Khattak....”
As to the functions required to be performed by a Leader of the House, he explained:
The rules, as I said, do not visualize that this House or for that matter the Parliament
would function without a Prime Minister. They do not provide but the Constitution, at
the same time, provides for a care taker Government also. The care taker Government
has not been defined. The duties and responsibilities of the Government have also not
been defined. So, again, what is it that we can do? It was referred that while a Minister
can participate in the discussion, he cannot be the Leader of the House. Now, what is
it that in our context a Leader of the House is supposed to do, and here also, I would
like to draw a distinction between what the Leader of the House has been doing in this
country for the last three years after the revival of the Parliament and what is meant
by the Leader of the House elsewhere in Parliamentary set up? Unfortunately, we have
not reached that state yet. In a way I think, the whole Parliament was in a state of
transition going over to full democracy but that again is not the issue before us. So, in
that situation what is it that the Leader of the House was supposed to do? If you read
that definition again;
(1) to represent the Government. Now, how can we represent the Government? In a
caretaker Government, it is only a Minister. A Minister may be a member of this House
or he may not be a member of this House but a Government can only be represented
by a Minister: (2) and regulate Government business in the Senate when the Prime
Minister is not sitting in the House. “Now to regulate Government business also if
there is a person in the Cabinet going by the designation of senior Minister, I really
don’t know what his functions are. I really don’t know whether it is a decorative title
or it has any substance in it but if we simply take it in the plain meaning of the phrase
‘Senior Minister’, then it means that the senior Minister, after the President, should be
better conversant and more conversant with the Government business in the Senate
than anybody else. So, if we look at it purely from the functional point of view, I think,
there is no problem with electing a Leader of the House who is a non-Member...”
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In regard to the expediency of having a Prime Minister in a caretaker Government, the
Chairman remarked:
“Now, another fundamental difficulty which we might bear in mind is that
the rules do not envisage any situation in which the Prime Minister is not
there. Even when he is appointing the Leader of the House it is only for the
purpose when he is not sitting in the House that is to say that the Prime
Minister according to these rules must exist all the time. If he is not sitting
in the House then of course he can request A, B or C to represent him till
such time that he is not in the House but the moment he enters the House
again the Leader of the House loses his status as a leader. He becomes just
an ordinary member like any other member and it is the Prime Minister
who then takes upon himself the mantle of the Leader of the House. Now,
in the situation today that we have, there is no Prime Minister, we have a
President. He is also a part of the Parliament but he is not a member of the
Senate. He is not expected and he cannot sit with us in the House. He can
address us. That is his Constitutional right.
Now, what do we do in a situation like this? Either the House should go
without the Leader of the House and this was my intention at that time
but you gentlemen did not accept that position tacitly or impliedly or
explicitly. But, now since the Prime Minister is not there and we cannot
ask the President to nominate a Leader of the House, that, I think, would
also be Constitutionally wrong because the President can nominate for the
purposes of election a Prime Minister perhaps in a caretaker Government
also. He can appoint somebody as a Prime Minister but he cannot suggest
a Leader of the House because he is not the Prime Minister to suggest a
Leader of the House.”
Referring to the suggestion that the decision taken by the House a day earlier be
reversed and a member of the Senate be elected as Leader of the House in place of Mr.
Muhammad Aslam Khan Khattak, the Chairman pointed out that for that somebody
would have to make a motion again: This, however, could not be done without violating
rule 189 which laid down that a motion should not raise a question substantially
identical with the one on which the Senate had already given a decision in the same
session.
As to the point raised that while electing Mr. Khattak as the Leader of the House no
proper motion for suspension of rules was made, the Chairman explained:
“That is not necessary. I think, I did not properly explain.
What I said was that the suggestion came from the Chair that since rules
are silent on this, please devise your own method.
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This does not mean that the rule should necessarily be suspended because
rule 237 gives the Chairman the power to guide the House in this matter
and the guidance was that since this situation was not visualized by the
rules I left it to the House to decide whether they wanted to have a Leader
of the House and if so how. On that actually then a formal proposal did
come out in the form of a motion that so and so should be elected as the
Leader of the House. Since the suggestion had come from the Chair and the
House only took to its logical conclusion the guidance which was given by
the Chair, so, I think, from that point of view the moving of a formal motion
was not necessary.”
In the end Mr. Chairman referred to the implied issue, though not explicitly raised by
any member, that the dismissal of the Prime Minister was an illegal Act, and observed:
“That issue is not before us and on that I have said that if you are of this
opinion please agitate it in a court of competent jurisdiction. We are not
the court of jurisdiction. That I have told you already but if you still want
a ruling then I would say that since the rules do not visualize a situation in
which the Prime Minister is not there, and since the Assembly having been
dissolved , a Prime Minister cannot be re-nominated and in the absence
of a Prime Minister we cannot have the Leader of the House, the only
solution was to leave the whole situation to the House itself; and the House
having taken a conscious decision by a majority vote, I think, we accept
that decision of the House. Mr. Muhammad Aslam Khan Khattak in that
case would continue to be the Leader of the House for the limited purpose
of representing the Government and assisting the House in regulating
Government business but he would not be entitled to vote on any issue
which is before the Senate for approval.”
Senate Debates
09th July, 1988,
P 07-10
10th July, 1988,
P 90-108
50.

Privilege Motion: Dissolution of National Assembly and provincial assemblies under
Article 58(2)(b) and i12(2)(b) respectively on charges of corruption and inefficiency:
contention that dissolution of National Assembly and provincial assemblies which
formed its electoral college had impeded and obstructed the Senate from performing its
Parliamentary functions and violated its privilege: further that charges of corruption
and inefficiency had brought public representatives into disrepute and undermined
their credibility: appointment of caretaker Cabinet without the Prime Minister
pleaded to be unConstitutional: exercise of discretionary powers by the President
under Article 58(2)(b) questioned; need to interpret privileges liberally in the given
situation stressed: ruled out:
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Ruling
On 9th July, 1988 Senators Muhammad Tariq Chaudhary, Mr. Javed Jabbar and Prof.
Khurshid Ahmed sought leave to raise question of breach of privilege of the Senate
arising out of the order of the President made on 29th May, 1988, dissolving the
National Assembly, followed by the dissolution with his approval, four Provincial
Assemblies by the respective Provincial Governors. Since the three motions raised
common questions of facts and law, these were taken up together for determining
their admissibility.
Mr. Muhammad Tariq Chaudhary speaking first on the admissibility, asserted that the
action to dissolve the National Assembly and the Provincial Assemblies which formed
its electoral college had impeded and obstructed the Senate from performing it’s
Parliamentary functions and it had been rendered legislatively ineffective. He added
that the action had brought the public representatives into disrepute and undermined
their credibility.
Speaking next Mr. Javed Jabbar stressed that the case did not concern with any petty
physical privilege but with the moral privilege, with the Constitutional privilege and
with the full legal implications of privilege and had to be judged on its own merits
rather than on the basis of the established precedents. He thought that the action
of 29th May, 1988 had literally and figuratively speaking, made the Senate into an
orphan of democratic process because the founding legislatures that elected it, had
been removed and it was now the sole custodian of the democratic process in Pakistan
with all limitations. He pleaded that the power to dissolve the National Assembly or
any legislature was to be exercised by the President only in the rarest and gravest
circumstances. However, the situation in the country in the last week of May, 1988 was
in no way different from the situation obtaining since the restoration of democratic
rule in 1985 and it did not justify the use of that power arbitrarily.
He pointed out that the act of dissolution was not also accompanied by an
announcement of the formation of a caretaker Government headed by a Prime Minister
as envisaged by Article 91 reinforced by Article 94 of the Constitution. This omission
was more significant because the President was also the Chief of Army Staff and his
becoming the head of the Cabinet, introduced a new militaristic influence at a time
when a Parliament or a part of Parliament also existed. Further, the accusations made
about the Government reflected directly upon the competence of the House because
the previous Government derived its membership from the composition of this House
and the caretaker Government also derived its membership largely from the Senate.
Mr. Javed Jabbar also mentioned that under Article 224 of the Constitution it was
Constitutional requirement to hold general elections within ninety days of the
dissolution of the National Assembly but no date had so far been announced by the
caretaker Government.
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Prof. Khurshid Ahmed, the third mover, pleaded for giving more flexible and more
dynamic interpretation to the concept of privilege. He contended that apart from the
privileges conferred by the Constitution or the Statutes or the Rules of Procedure or
those based on precedents and conventions, new privileges could be deduced and
established from general democratic principles for which there might be no specific
and no existing precedents. He referred to a number of countries in which any insult
or disrespect to Parliament or any invasion on the rights of Parliament as a whole or
any act or omission which impeded or obstructed the Parliament from performing its
functions were treated as a contempt of Parliament as an institution. Based on such
interpretation of privileges, he advocated, the act to dissolve the National Assembly on
the libellous charges of corruption had not only brought the Parliament into disrepute
but also by not providing the continuity of Parliamentary process, had impeded
and obstructed the Parliament from performing its Parliamentary functions. This
had resulted in the contempt of Parliament and violation of the Constitution which
envisaged a structure based on continuity of Parliamentary process by holding election
within the prescribed period of 90 days.
Mr. Hassan A. Shaikh expressed the view that the issue involved a breach of privilege
of the members as well as the Senate because the Senate had become ineffective. He
contended that under Article 48(5)(a) of the Constitution the President had to declare
the date of election before he appointed a caretaker Cabinet. Also that the Cabinet
could not function without a Prime Minister. Therefore, the caretaker Cabinet was
unConstitutional.
Akhunzada Behrawar Saeed conceded that under Article 58(2)(b), the President had
the power to dissolve the National Assembly but asserted that the situation under
which the power could be exercised was not existing in the country. The unestablished
charges of corruption and inefficiency had been levelled against the Cabinet and not
against the Assembly. As such the President could have easily dismissed the Cabinet
but should not have dissolved the Assembly.
Mr. Ahmed Mian Soomro noted that where President had acted in his discretion
under the Constitution it could not be called in question on any ground. According to
him, circumstance existed justifying the dissolution of the Assemblies. He contended
that one of the basic conditions for the admissibility of a Privilege Motion was that it
must relate to a matter requiring intervention of the Senate. However, the act of the
President to dissolve the National Assembly did not require the intervention of the
Senate. As such the motions were not admissible under the rules.
Maulana Sami-ul-Haq, Mr. Shad Muhammad Khan, Nawabzada Jahangir Shah Jogezai,
Mr. Muhammad Ali Khan, Mr. Muhammad Mohsin Siddiqi, Mr. Muhammad Mukhtar
Ahmad Khan, Mr. Aijaz Ali Khan Jatoi, Syed Abbas Shah, Qazi Abdul Latif and Mr.
Muhammad Aslam Khan Khattak also participated in the discussion to express their
views on the political aspects of the issue.
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Replying to the substantial, technical and Constitutional points raised by the Senators
during the course of discussion on the admissibility of the Privilege Motions, Mr. Wasim
Sajjad, Minister for Justice, referred to the interpretation of privilege as given by ‘Kaul\
at page 171 of Practice and Procedure of Parliament according to which privileges were
granted to members and the House to enable to perform their Parliamentary functions
without let or hinderance. He pointed out that the dissolution of the National
Assembly and the Provincial Assemblies by the President in exercise of the powers
conferred upon him by the Constitution did not in any way hamper the Senate in the
performance of its functions which it was otherwise capable of doing. It could debate
any Resolution, it could pass or reject any law, it could debate any matter which it was
able to do prior to 29th May under the law and Constitution. Therefore, the matter
did not involve breach of its privilege. With regard to the argument that since Senate
could not enact any law in the absence of the National Assembly, it amounted to breach
of privilege, the Minister for Justice explained that the Constitution contemplated
four kinds of dissolutions of the National Assembly under Articles 52, 58(1), 58(2)
(a) and 58(2Xb) of the Constitution. He maintained that each one of the dissolution
had the effect of rendering a part of Parliament ineffective for a certain period. There
had to be hiatus, there had to be a period of time during which the Assembly would
not be functioning whenever it was dissolved under the relevant provisions of the
Constitution. However, such absence of a limb of Parliament did not lead to breach of
privilege in any Parliament of the world.
Referring to the point that caretaker Cabinet without a Prime Minister was
unConstitutional, the Minister asserted that as per law dictionaries and provisions of
the Constitution, the concept of the term ‘Cabinet’, did not include Prime Minister.
He referred to Clause (1) of Article 48 of the Constitution wherein both words
‘Cabinet’, and ‘the Prime Minister1, had been used as separate entities rather as
alternatives, but in sub-Clause (5)(b) of this very Article only the words ‘caretaker
Cabinet1, had been used. This was conclusive proof that the word ‘Cabinet’, did not
include ‘Prime Minister’, as contended by the movers. He elaborated that in the past
when the Assemblies stood dissolved there had been a demand that there should be
no Government of political nature and there should be a caretaker Government for
holding elections. It was perhaps for this reason that the concept of caretaker Cabinet
was introduced in Article 48 of the Constitution to enable the President to appoint a
caretaker Cabinet without having the office of Prime Minister.
He pleaded that the umbrage taken by movers over the charges of corruption and
inefficiency mentioned by the President in his speech of 29th May was due to some
misunderstanding and misconstruing the speech. He clarified that what the President
said was that it was the system which led certain members to misuse their position as
members. All the members were not accused.
With regard to the use of power by the President to dissolve the National Assembly
in his discretion, the Minister for Justice pointed out that Article 58(2) of the
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Constitution envisaged two situations in which the President could dissolve the
National Assembly in his discretion. He was to exercise this power ‘where in his
opinion’, a certain situation had arisen. The reasons for forming his opinion might
not be acceptable in certain quarters but it was only his opinion which mattered. As
further clarified in Article 48(2) of the Constitution anything done by the President
in his discretion under the Constitution could not be called in question even in any
court on any ground. He concluded that if the President had acted according to the
Constitution, if the Constitution vested in him with a discretion to exercise that
power, if that reasoning for action was ‘in his opinion’, and therefore, excluded from
the jurisdiction of any authority, his action could by no means be held to lead to a
breach of privilege of the members or of the House. The Minister for Justice held out
an assurance that a decision about the timings for holding the elections in accordance
with the Constitution would be taken by the President shortly.
Exercising the right of reply, Mr. Muhammad Tariq Chaudhary reiterated his grievance
that instead of identifying the members guilty of corruption and inefficiency, the
President had brought the character of all the members to discredit and disrepute
resulting in the breach of their privilege.
Mr. Javed Jabbar stressed, that four basic concerns namely, (i) the term ‘discretion’,
(ii) the term ‘dissolution’, (iii) legislative jurisdiction to interpret violation of the
Constitution and (iv) the concept ‘privilege’, needed to be defined and interpreted
liberally in the given unique situation of the country for determining admissibility of
the motions. He referred to the legal dictionary meanings of the terms and quoted from
earlier Constitutions of Pakistan and cases of certain other countries to support his
contention that in a Parliamentary democracy it was only the Prime Minister or his
Cabinet to ask for dissolution, that the elected representatives should be given greater
credence to interpret violation of the Constitution and that the privilege must be
constantly interpreted and defined in the peculiar circumstances in which it is raised.
Prof. Khurshid Ahmad reiterated his main grievance that any reflection on the conduct
or character of members as a whole had led to the contempt of the Parliament. He
expressed the view that the reasons given by the President for the dissolution of
the Assembly under discretionary powers were not acceptable and pleaded that the
members at fault should have been identified for suitable action against them under
the law and Constitution. He further stated that as the Senate could impeach the
President on charges, inier alia of violation of the Constitution, it should at least be
given the opportunity to bring those issues under discussion in the House. He stressed
for holding the elections on schedule.
On conclusion of the debate for four days, Mr. Ghulam Ishaq Khan, the Chairman, held
the motion inadmissible for reasons mentioned by him in his observations on the major
points raised during discussion.
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In regard to the plea for giving more dynamic interpretation to the concept of privileges,
he recalled the occasions in the past when such issues were dealt with and observed:
“Now, these issues have already been comprehensively dealt with and
pronounced upon and the relevant rulings can be seen in the printed
‘Decisions of the Chair, 1985-87. Their further elaboration is, therefore,
hardly necessary. Considering the somewhat different context, however,
in which they have been raised this time, I might add for the benefit of the
House that while I concede the need for placing a dynamic interpretation on
the concept of privilege according to the changing notions and exigencies of
society and while I also agree that each substantial breach must be judged
on its own merit and in the light of its own circumstances, a total break
with the past precedents and established traditions, even if possible, would
not be prudent.’’
Each House of Parliament is no doubt the sole judge of its own privileges but a
Parliamentary privilege since its breach is punishable as a breach of the law of
Parliament, needs to be as widely known and its scope and extent as objectively and
easily ascertainable as that of the ordinary law. This is necessary so that both members
and non¬members know with a reasonable degree of certainty the rights, powers,
privileges and immunities of each House and its members and what acts would, in
which circumstances, ordinarily constitute their breach. This is also necessary from
the point of view of courts, which continue to claim in the age long controversy
jurisdiction over matters of privilege affecting the rights of persons exercisable outside
Parliament. A substantial disregard of these bench marks and the mile stones reached
in the March of Parliamentary democracy will amount to dangerous free-wheeling,
making the determination of the question of privilege dependent on whims and fancies,
moods and rhetoric of the moment making their outcome thoroughly unpredictable.
This also appears to be the intention and requirements of Article 66 of the Constitution.
The Article reads:
“66, (1) Subject to the Constitution and to the Rules of Procedure of MajHse-Shoora (Parliament), there shall be freedom of speech in Majlis-e-Shoora
(Parliament) and no member shall be liable to any proceedings in any court
in respect of anything said or any vote given by him in Majlis-e-Shoora
(Parliament), and no person shall be so liable in respect of the publication
by or under the authority of Majlis- e-Shoora (Parliament) of any report,
paper, votes or proceedings”.
Now, these are the specific privileges conferred on the House and the members by the
Constitution itself. Then, the Constitution proceeds to say:
“In other respects, the powers, immunities and privileges of Majlis-e-
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Shoora (Parliament), and the immunities and privileges of the members of
Majlis-e-Shoora (Parliament), shall be such as may from time to time be
defined by law and, until so defined, shall be such as were, immediately
before the commencing day, enjoyed by the National Assembly of Pakistan
and the committees thereof and its members.”
Now, you would note that the Article recognizes only those privileges which are
conferred by the Constitution and the Rules of Procedure and in other respects limits
them, - in fact freezes them, to be such “as were immediately before the commencing
day (of the Constitution) enjoyed by the National Assembly and its members”, or, in
their application to the future ‘as may from time to time be defined by law’.
Now, in seeking to enlarge the extent and scope of privilege these Constitutional and
legal limitations will have to be kept in mind and this is what I have done.”
On the question of power of the President to dissolve the National Assembly in his
discretion, the Chairman observed:
Now, coming to the substance of the motions, the President according to the
announcement of May 29, 1988, has acted in exercise of the powers conferred on him
by Clause (2)(b) of Article 58 of the Constitution. Now, the relevant portion of this
Article reads:
“Notwithstanding anything contained in Clause (2) of Article 48, the
President may also dissolve the National Assembly in his discretion where,
in his opinion, (b) “a situation has arisen in which the Government of the
Federation cannot be carried on in accordance with the provisions of the
Constitution and an appeal to the electorate is necessary.”
‘‘Now, the plain reading of the above provision makes it clear that the
Constitution empowers the President to act and that too in his sole
discretion and not on the advice of the Prime Minister, whenever he comes
to form the opinion that a situation has arisen in which the Government of
the Federation cannot be carried on in accordance with the Constitution,
and an appeal to the electorate is necessary.
These are wide powers which the Constitution confers on the President
making him the sole judge of the existence or action under the aforesaid
provision. It is of course understood that considering the position of
extreme trust which the President holds as the Head of the State and the
dignity that goes with the highest office in the land, the power will be used
with great care and circumspection and recourse to it is a last resort when
the supreme interest of the country makes it imperative to do so. But the
point to note is that the Constitution itself does not lay down any objective
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standards the observance of which would explicitly limit the exercise
of the President’s discretion in this respect, nor does the Constitution
provide any other yardstick on which the President must base his opinion
in regard to the prevailing situation. Thus, what the Constitution requires,
(and it may be a defect, a deficiency, a flaw), is what may be called the
subjective satisfaction of the President as to the existence of circumstances
in their totality rendering it appropriate in his judgement to take action in
accordance with Clause (2)(b) of the said Article.”
Referring to the contention that the conditions prevalent in the country did not involve
any serious breakdown of the Constitutional machinery and that the President had
acted malafide in an unConstitutional manner, the Chairman remarked:
“I do not think it would be correct to read such a narrow meaning into
the language of the relevant Article and restrict its application only to the
situations of physical breakdown of the Constitutional apparatus or of
physical inability of government, because of civil commotion or insurrection
or to enforce its writ. The reason is that the Constitutional provisions cover
and extend to the whole gamut or range and scope of government business
- from the principles and provisions set out in the Objectives Resolution,
to the protection of the integrity and ideology of Pakistan, observance and
enforcement of the Fundamental Rights and Principles of State Policy, to
the promotion of Islamic way of life, to the security of person and property
and honour of individuals and to the maintenance of law and order
generally, to the dispensation of inexpensive and expeditious justice and to
the promotion of the social and economic well-being of the people, among
a whole host of other matters.
The President in his Order of 29th May, 1988, has given his own reasons on
the basis of which he had come to the judgement that the government could
not be carried on in accordance with the provisions of the Constitution. His
reasons are that the object and purpose for which the National Assembly
was elected has not been fulfilled, that the law and order in the country
had broken down to an alarming extent resulting in loss of innumerable
lives and valuable property, that the honour and security of the citizens
had been rendered totally unsafe, that public morality had deteriorated
to unprecedented level and the integrity and ideology of the country was
seriously endangered. All these matters fall, without question, within
the purview of the provisions of the Constitution and in the President,
taking an overall view of the acts of omission and commission of the
government and in realization of his own Constitutional responsibility
and the discretion confined in him had come to the conclusion and formed
an opinion that this state of affairs represented a situation in which the
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government of the country could not be carried on in accordance with
the provisions of the Constitution i.e., the provision and purpose of the
Constitution as a whole his action, in my opinion, cannot be assailed as
arbitrary and unConstitutional even if in the judgement of some members,
it was, as argued, neither politically wise, nor morally justified nor in the
best traditions of democracy. Notions of justice, equity and good conscience
can differ from individual to individual. One may also honestly disagree
with the analysis of the situation and the reasons given by the President
in support of his action. But where the Constitution vests the authority to
pronounce final verdict in a matter in the President acting in his discretion,
his judgement, on the analogy of the decision of a court of final jurisdiction
taken in good faith, even if erroneous, must be accepted. We cannot
substitute our own discretion or judgement for that of the authority in
which the Constitution confides.such discretion.
This is particularly so when regard is had to the provisions of Article 48(2)
which specifically lays down that the validity of any thing done by the
President in his discretion shall not be called in question on any ground
whatsoever. This House has repeatedly held that under the Constitutional
scheme of checks and balances the interpretation of the Constitution and
the determination of the Constitutionality and legality of a government
action taken ostensibly under a valid law is the exclusive prerogative of
the judiciary and cannot be questioned or determined in the forum of the
Senate. The provision just quoted would appear, however, to spell out the
absolute ouster of the jurisdiction even of the superior courts to examine
the validity or vires of any such thing done by the President in his discretion,
which the Constitution empowers him to do in his discretion. And if the
Constitution ousts the jurisdiction of the judiciary to question the validity
of the exercise of discretionary powers of the President - (and here I am not
referring - having no competency - to whatever powers the courts might
have or claim to be available to them as part of their function of judicial
review) - it would be in my opinion wrong on the part of the Senate to
arrogate to itself a power or authority to transgress into the forbidden
territory and thereby flout the Constitutional mandate”.
Dealing with the alleged violation of the Constitution on account of non-fixation of a
date for holding elections to the Assemblies, the Chairman held:
“Relying on Article 48(5) it was stressed during the debate that
simultaneously with dissolution of the Assemblies the President should
have announced the date for the holding of the election to the Assemblies
and also appointed a Caretaker Cabinet and failure on his part to appoint
the date as also to induct a Cabinet - of the type and in the manner
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envisaged in Article 91, 92 and 94 of the Constitution, the latter to maintain
continuity of a democratic regime is violation of the Constitution. The
relevant Articles provide that when the President dissolves the Assembly
he shall ‘in his discretion’, appoint a date, not later than 90 days from the
date of the dissolution for the holding of a general election to the Assembly.
This Article no where provides and does not obligate the President to fix a
date for the holding of the election simultaneously with the dissolution of
the Assembly. The only obligation that this Article places on the President
is that he shall in his discretion appoint a date for the holding of election
within 90 days from the date of dissolution. One of the considerations on
which the act of dissolution is predicated in Article 58(2)(b) being that
’an appeal to the electorate is necessary’, the holding of election within the
period stipulated by the Constitution is imperative but it will not amount
to violation of the Constitutional provision if the date for such election is
not announced simultaneously with the announcement of the dissolution
itself. The legality of the composition of the Cabinet and the manner in
which it was constituted are also Constitutional issues outside the purview
of Senate’s intervention and this refers to the rule which was quoted by the
Minister for Justice and had little to do with privilege.”
In regard to the argument that the dissolution of its related Federal Legislature i.e.,
National Assembly, had impeded and obstructed the Senate in the performance of
its legislative functions and the contention that as the National Assembly and the
Provincial Assemblies formed electoral college of the members of the Senate their
dissolution had brought them as dubious and questionable, the Chairman remarked:
“This argument again is not tenable. Article 76 refers to the consequences
arising from the dissolution of the National Assembly as far as the legislative
powers of the Senate are concerned, Clause (2) of Article 76 states that a Bill
pending in the Senate which has not been passed by the National Assembly
shall not lapse on the dissolution of the National Assembly, which means
that the Senate is not prevented from passing such a Bill. Clause (3) of the
said Article however, provides that a Bill pending in the National Assembly,
or a Bill which has been passed by the National Assembly and is pending
in the Senate shall lapse on the dissolution of the National Assembly.
The Senate’s legislative powers to pass certain Bills are, to that extent,
therefore, affected but that by itself would not amount to constituting a
breach of any Parliamentary privilege of the Senate or its members because
the Constitution itself spells out the curtailment of legislative powers of
the Senate, whenever the Assembly is dissolved under the Constitution,
whether on the advice of the Prime Minister or in the circumstances to
which the Minister of Justice referred or again in consequences of an

180

Rulings of The Chair Privilege Motion

action taken by the President under Article 58(2)(a) or (b). That being so
a question of breach of privilege based on alleged curtailment of legislative
powers of the Senate is not sustainable.
Finally, I come to the question raised by Senator Muhammad Tariq
Chaudhary. Just now he read out somewhat differently but in his original
motion, he contends that as the National Assembly and Provincial
Assemblies constitute electoral college of the members of the Senate their
dissolution has affected and rendered as dubious and questionable. I quote
his words ‘the role and character of the Senate’. This argument appears to
be rather fanciful and presumptive. How can the dissolution of Provincial
Assemblies, which no doubt constitute electoral college of the members of
the Senate, affect the Constitutional role of the Senate, or the powers and
duties entrusted to its members?
The only consequence that flows from these dissolutions is that a casual
vacancy of a member occurring in the Senate cannot be filled during the
interim and until the Provincial Assemblies are reconstituted but that
again in no way affects the status and role of the Senate or the powers and
duties of its sitting members.”
Concluding his ruling the Chairman observed that as, violation of the Constitution and
there had also been no case of the Senate or that of its members having been brought
into disrepute or performance of their functions impeded or obstructed in any way, no
question of breach of privilege could conceivably be founded on anything done by the
President, within the power and in exercise of the discretion available to him under
the Constitution. He accordingly held the motions inadmissible.
Senate Debates.
09th July, 88
P 40-87
12th July, 88
P155-193
14th March, 88
P 281-322
19th July, 88
P 449-518
51.

Privilege Motion: Holding of election to two seats in the Senate from n.W.F.P. On two
separate dates instead of one date: fixation of date for election within the exclusive
jurisdiction of election commission which was an independent body: motion involved
interpretation of the Constitution: ruled out of order:
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Ruling
On 17th January, 1989, Prof. Khurshid Ahmed and Qazi Hussain .Mimed sought leave
to raise a question of breach of Privilege arising out of the holding of by-elections to
two vacant seats in the Senate from the N.W.F.P oiftwo different dates instead of one
date.
Prof. Khurshid Ahmed pointed out that the notice of motion was given on 15th
December, 1988, and as the by-elections had since already been held, the motion had
rather become infructuous. However, the issue raised was important and of standing
nature; it needed to be decided as a policy matter for the future.
He explained that the system of election to Senate on proportionate representation had
been provided in the Constitution to ensure representation of various political parties
in a province. Any measure to defeat this principle would be against the Constitution.
He asserted that if elections to both seats had been held simultaneously on the basis
of proportionate representation as required under Article 59(2) of the Constitution,
the political complexion of the Provincial Assembly of NWFP would have been more
appropriately reflected in the Senate.
Qazi Hussain Ahmed too pleaded that if the elections had been held on the same date,
one seat could have gone to the party in Government and the other seat could have
gone to the party in opposition.
Syed Iftikhar Hussain Gilani, Minister for Justice, relying on Article 219(b) of the
Constitution, stated that the fixation of date for election was a matter exclusively
within the jurisdiction of the Election Commission of Pakistan which was an
independent body. He further stated that the two seats fell vacant on separate dates
and, therefore, keeping in view requirements of Article 224(5) it was not possible to
hold the two elections on the same date.
The Chairman, Mr. Wasim Sajjad ruling the motion out of order observed:
“I have considered the arguments of both sides. In my opinion the question
involved in these motions is a question of interpretation of the Constitution
and more appropriately interpretation of Article 224(5) which is a matter
exclusively within the jurisdiction of the superior courts of Pakistan. To
the extent that any interpretation concerns the procedure and proceeding
of this House, it is within my jurisdiction but otherwise this would be
exclusively within the jurisdiction of the superior courts of Pakistan.
Accordingly I find that this is not a matter which requires the intervention
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of the Senate and I rule out this motion under rule 62(iii) of the Rules of
Procedure of this House.”
Senate Debate
17th January, 1989.
P 260- 67.
52.

Privilege Motion: Public statement by the President of the PPP Rawalpindi that the
Senate was a gift of the martial law and that it should be replaced by a new Senate:
statement considered to tarnish the image of Senate: held in order:
Ruling

On 9th February, 1989, Mr. Sartaj Aziz sought leave to raise a question of breach of
privilege of the Senate arising out of the public statement of Mr. Rashid Mir, President
of the PPP, Rawalpindi and head of the Complaint Cell in the Prime Minister’s
Secretariat in which he said that the Senate was a gift of Martial Law and it should
be replaced by a new Senate. The PPP was therefore, planning a protest rally for 10th
February’ to press for the dissolution of the Senate. Mr Sartaj Aziz asserted that the
statement by a responsible office bearer of the ruling party and the call for a protest
rally amounted to tarnishing the image of the Senate and the breach of its privilege. He
referred to earlier rulings defining the term Parliamentary privilege as the sum of the
particular rights enjoyed by each House of Parliament collectively and by members
individually without which it would not be possible for either House to maintain its
freedom and independence of action or the authority and dignity of its position or for
members to effectively discharge their functions.
Mr. Javed Jabbar opposing the motion contended that the person making the statement
though a member and office bearer of the PPP, was not an official of the Government
and therefore, the Government could not be held responsible for the statement. He
conceded that under Article 59(3) of the Constitution the Senate was a permanent
body and could not be dissolved. However, he said the PPP wanted to amend the
Constitution to bring it back as close as possible to its original concept.
Mr. Wasim Sajjad, the Chairman, relying on an earlier ruling, as referred to by the
mover, in which a statement made by a leader of the Jamaat-e-Islami was held to
amounting as an impediment in the functioning of the Senate, declared the present
motion primafacie to be in order. He observed that under Article 59 of the Constitution
the Senate was a permanent body and could not be dissolved. Those who were asking
for the dissolution of the Senate were really asking for violation of the Constitution and
the House would not allow such violation. He concluded that the statement amounted
to tarnish the image of the Senate and to place impediment in its proper functioning.
He therefore, referred the motion to the Privilege Committee for consideration.
Senate Debate
dt: 9th Februrary, 1989.
P 829- 48.
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53.

Privilege Motion: Statement of Minister of State for Information and Broadcasting
that the number of votes obtained by Mr. Muhammad Tariq Chaudhary was indicative
of the progress made by the P.P.P. In the Senate: contention that the statement being
factually incorrect resulted in the breach of privilege of the House: ruled out of order:
Ruling

On 19th January, 1989, Senator Qazi Abdul Latif sought leave to raise a question of
breach of privilege of the House arising out of the statement of Mr. Javed Jabbar,
Minister of State for Information and Broadcasting appearing in Nawa-e-Waqt on
27th December, 1988. In the said statement the Minister of State for Information and
Broadcasting had claimed that the twenty five votes obtained by Mr. Muhammad
Tariq Chaudhary in the election for the office of Chairman Senate was indicative of
the progress made by the P.P.P. in the Senate. The mover contended that Mr. Tariq
Chaudhary not being a candidate of the P.P.P. the statement of the Minister of State
for Information and Broadcasting was factually incorrect and aimed at misrepresenting
the facts for the corruption of general public. It thus amounted to breach of privilege
of the Senate.
The Minister of State for Information opposing the motion argued that Mr. Tariq
Chaudhary had the moral support of the P.P.P. and that a statement of political nature
could not amount to a breach of Parliamentary privilege.
The Chairman, Mr. Wasim Sajjad, ruled the motion out of order and observed:
“Breach of privilege of the House or of a member refers to those privileges,
immunities and powers which are conferred on the House or a member so
that the House or the member may be able to more effectively discharge its
functions or their functions in accordance with the law and the Constitution.
The Constitution guarantees right of freedom of speech and expression
to every citizen of Pakistan including the honourable Minister of State.
Moreover, I do not see how any observation of this nature made by the
honourable Minister in any way amounts to undermining the image, status,
prestige or role of the Senate as a legislative body. The honourable Minister
has a right to interpret the voting pattern in this House in the manner that
he deems fit and of course, it is equally the right of any other member of this
House to differ with that assessment made by the honourable Minister. In
this view of the matter I hold this Privilege Motion out of order as being hit
by rule 62(ii) and (iii).”
Senate Debate
19th January, 1989
P 380 - 388.
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54.

Privilege Motion: Black out by the PTV of the news of visit of the Chairman Senate to
the mazar of Quaid-i-Azam : contention that the black out was an attempt to lower the
image of the father of the nation and also the image of Senate: motion not opposed: held
in order and referred to the committee of privileges:
Ruling

On 19th January, 1989, Dr. Noor Jehan Panezai, Syed Fasieh Iqbal, Mr. Ahmed Mian
Soomro and Mr. Hussain Bakhsh Bangulzai sought leave to raise a question of breach
of privilege of the Senate arising out of the black out by P.T.V. of the news regarding
visit of the Chairman Senate alongwith a delegation of Senators to the Mazar of Quaidi-Azam on 11th January, 1989 to lay a wreath and offer ‘Fateha’ on the Mazar. It was
explained by the movers that the concerned agencies had been duly informed of the
visit of the Chairman and the delegates to the Mazar and a team of P.T.V. was present
on the spot for coverage. However, the event was shown in the local news only and
was completely blacked out in the national news at 7 p.m. and in Khabar Nama at 9
p.m. It was also alleged that the black-out of the news was a result of the instructions
issued by higher officials of the P.T.V. and the Ministry and that it was an attempt to
lower the image of the Father of the Nation and also image of the Senate of Pakistan.
The Minister of State for Information and Broadcasting did not oppose the motion but
refuted the allegation that the black-out was a result of any instructions issued by any
officer of the Ministry.
Mr. Fazal Agha, the Deputy Chairman held the motion in order and referred the same
to the Committee on Rules of Procedure and Privileges for further consideration and
report.
Senate Debate
19th January, 1989
P 389-395.
55.

Privilege Motion: Failure of PTV To display portrait of the Quaid-i-Azam at the press
conference of the Prime Minister: plea that the conference was hurriedly arranged and
that Prime Minister had ordered an inquiry into the lapse which was unintentional:
notice of motion tabled after eight days of the telecast of the conference hence
inadmissible under rule 62(ii): ruled out:
Ruling

On 15th January, 1989, Senator Dr. Noor Jehan Panezai sought leave to raise a question
involving breach of privilege of the Senate and its members, arising out of PTV’s failure
to display the Quaid-i-Azam’s portrait on the wall of the room in which the Prime
Minister, Mohtarma Benazir Bhutto addressed her Press Conference within 24 hours
of her induction into the office of the Prime Minister. Although the portrait of the late
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Mr. Zulfiqar Ali Bhutto, former Prime Minister of Pakistan, was repeatedly shown
by the PTV in its coverage of the Press Conference telecast by it but the Quaid-iAzam’s portrait was not displayed even once. Its absence from the Press Conference
was conspicuous. The mover contended that the PTV’s failure to display the portrait
of the Quaid-i-Azam on its network had not only hurt her sentiments but also the
sentiments of the other members of the Senate and this according to her was against
the national convention and tradition and amounted to their breach of privilege. She
also contended that by doing so, an attempt had been made to belittle the image of the
Quaid-i-Azam in the estimation of the people of Pakistan.
The Press Conference reportedly took place on the 3rd of December, 1988 but notice of
the motion was received in Senate Secretariat on the 12th December, 1988. The delay
of 8 days per se before the mover gave notice of this motion could not be explained
by the mover and this delay was considered relevant for the purposes of discussing
the admissibility of the notice under rule 62(ii). Moreover, Mr. Javed Jabbar, Minister
of State for Information and Broadcasting while opposing the motion, maintained
that Prime Minister Mohtarma Benazir Bhutto held the person of the Quaid-i- Azam
Muhammad Ali Jinnah in the deepest possible esteem and regard as a citizen of the
country and no one intended any disrespect to the father of the Nation. He also
referred to the practice according to which the portrait of the Quaid-i-Azam was
not to be displayed in the press conference held at different places where portrait of
the Quaid-i-Azam was normally not available. Usually, the portrait of the Quaid-iAzam is shown when the Prime Minister of Pakistan makes a formal address to the
Nation. The PTV invariably displays the Quaid-i-Azam’s portrait when the Head of
the State or the Head of the Government makes a formal address to the nation on its
network. He explained that the Press Conference in question was not arranged by the
PTV. It was held in the auditorium of the Prime Minister’s Secretariat. There were
no officials to assist her to ensure adequate arrangements and as the Prime Minister
had assumed office only 24 hours ago her Secretariat was of transitional nature at the
relevant time. Despite that after the Prime Minister realized that non-display of the
Quaid-i-Azam’s portrait had created misunderstanding in the minds of the citizens of
Pakistan, she ordered an immediate inquiry in the matter. In the inquiry it was found
that the omission had occurred due to the confused arrangements at that time as the
new Government had just been established and the Cabinet had not taken over. The
responsibility was fixed but looking to the surrounding circumstances of the incident,
no punitive action was taken against those responsible for the lapse. He, however,
assured the House that neither the PTV nor the Government had ever intended any
disrespect to the personage of the Quaid-i-Azam. He accordingly, contended that on
the facts stated above, no breach of privilege of the House or its Members had occurred.
Senators Akhunzada Behrawar Saeed, Prof. Khurshid Ahmed and Qazi Hussain Ahmed
also participated in the debate on the admissibility of the motion and contended that the
portrait of the late Prime Minister Mr. Zulfiqar Aii Bhutto was consciously displayed
and repeatedly shown while that of the Quaid-i-Azam was omitted. They therefore,
concluded that the lapse was conscious and intentional. They pointed out an apparent
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contradiction in the Minister’s explanation. While on the one hand, he referred to the
convention or practice according to which the portrait of Quaid-i-Azam was shown on
occasions when the Head of the State or Head of the Government addressed the nation
and, on the other hand, he had conceded that the non-display of the Quaid-i-Azam’s
portrait on the given occasion was a lapse but it was unintentional. The fact, however,
remained that when organizers of the conference were conscious of the importance of
the occasion and deliberately arranged to display the portrait of late Mr. Zulfiqar Ali
Bhutto, they should have taken care to show the portrait of the founder of the country.
Therefore, whether intentional, deliberate or bona fide, the lapse was unfortunate and
of serious nature.
After hearing the mover and the Minister concerned the Chairman, Mr. Wasim Sajjad
observed:
“Having heard the mover, the Minister concerned and other members
on the admissibility of the motion, I have no doubt in my mind that the
notice of the motion was patently inadmissible on the ground of laches
as the question was sought to be raised after about 8 days after the Press
Conference was telecast by the PTV on its network. The delay per se is fatal
and has remained unexplained.”
Secondly, the Minister’s explanation that the Prime Minister and the Government
held the Quaid-i-Azam in the highest esteem and neither the Prime Minister nor
anyone in the Government intended to impair the image of the Quaid-i- Azam or
status or to show any disrespect to him and as the conference was hurriedly arranged
within 24 hours after the Prime Minister’s induction in the rffme the omission made
was unintentional. Additionally, when the Prime Minister realized that the lapse
had occurred she ordered an inquiry into the matter. In the inquiry that followed,
responsibility was fixed but the Minister decided not to take punitive action against
the person responsible in the given state of affairs. I am, therefore, inclined to consider
this lapse as bona fide and I also accept the contention of the Minister that there was
no deliberate insult or disrespect intended to the father of the nation and that the lapse
had not been mala fide and intentional. It would have been possible to hold that the
Government consciously wanted to belittle the image and in those circumstances the
Privilege Motion would have been held in order. However, this lapse on the part of the
relevant authorities has not primafacie affected the working of the Senate and it has
not been shown how it has caused the obstruction in the performance of the function
and duties of the Senate in the House so as to give rise to breach of Parliamentary
privilege. I, therefore, in the circumstances of the case, particularly keeping in view the
inquiry held by the Government and the fixing of the responsibility by the Government
itself, hold that no breach of Parliamentary privilege had taken place and this Privilege
Motion is ruled out of order under rule 62(ii) and (iii).”
Senate Debates
PP 194-209.
P 577.
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56.

Privilege Motion: Failure of government to replace the english language by Urdu for
official use within fifteen years from the commencing date as required by Article 251:
non compliance of the said Article did not cause any obstruction or impediment to the
Senate or its members in the discharge of their Parliamentary functions: no breach of
privilege involved: ruled out of order:
Ruling

On 15th September, 1988, Prof. Khurshid Ahmed, Mr. Muhammad Ali Khan and Qazi
Abdul Latif sought leave to raise a question of breach of privilege of the Senate arising
out of the failure of Government to comply with the requirements of Article 251 of
the Constitution to replace the English language by Urdu for official use and other
purposes within the stipulated period of fifteen years from the commencing date.
It was asserted by them that the Government had failed to fulfil its obligation and
arrangements had not been made for replacement of English by the Urdu language.
In most of the educational institutions Urdu was not a medium of instruction nor it
had been accepted as such in competitive examinations held by the F.P.S.C. There had
therefore, occurred a Constitutional violation of the said Article leading to the breach
of privilege of the Senate and its members.
The motion was opposed by the Minister for Justice and Parliamentary Affairs.
The movers contended that as reflected in the oath made by the members, the Senate is
the protector and guardian of the Constitution and its violation in any form constituted
a breach of their Parliamentary privilege. They argued that the period between 5th
July, 1977 to 13th December 1985 during which the Constitution remained in abeyance
could not be excluded from the period of fifteen years prescribed in Article 251 for the
enforcement of Urdu for official use and other purposes in the country.
While conceding the due importance of Urdu as a national language of the country as
declared in Article 251, the Minister for Justice and Parliamentary Affairs enumerated
the steps taken by the Government during the period to promote and facilitate the
use of Urdu as a National Language in the country. He, however, contended that
the requirements of Article 251(1) were directory rather than mandatory because no
penal consequences were provided in that Article or elsewhere in the Constitution for
non¬compliance of the requirements of that Article. Reliance was placed on Article 254
of the Constitution which provides that any act or thing required by the Constitution
to be done within a particular period and was not done within that period, the doing
of the act or thing shall not be invalid or otherwise ineffective by reason only that
it was not done within the period prescribed. He further argued that a breach of
Parliamentary privilege could only occur when non-compliance or violation of any act
contemplated by the Constitution or Law obligated to be done by any functionary had
caused obstruction or impediment in the functioning of the House, or in the discharge
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of duties and functions of the members of the House.
He asserted that Urdu was being practically used as an official language in the
proceedings of the House. The movers were free to express their views, made speeches
and discuss matters in the House either in Urdu or in English. The documents of the
House were also invariably provided to members both in Urdu and English. Therefore,
the members did not have any legitimate complaint in this behalf and no obstruction
was thereby caused in the performance of their duties and functions.
In his ruling announced on the 11th May, 1989, Mr. Wasim Sajjad, the Chairman ruled
out the motion and observed:
“I would not like to comment on the argument that Article 251 is directory
rather than mandatory. This argument can more appropriately be dealt with
by a court of law if such an issue is raised before it. However, I agree with
the contention of the Law and Justice Minister that the non-compliance of
the requirements of Article 251(1) has, by no means caused an obstruction
or impediment to the House or its members in the discharge of their duties
and functions so as to give rise to a breach of Parliamentary privilege. There
is also weight in the argument that a long period of eight years during which
the Constitution had remained in abeyance due to imposition of Martial
Law could not be reckoned for the purpose of computing the period of
15 years for the discharge of obligation under Article 251. If this period is
excluded, a period of 15 years could not be said to have elapsed so far.
The Constitution commenced on the 14th of August, 1973. But after
excluding roughly eight and a half years during which the Constitution
remained in abeyance the period which has elapsed from the commencing
day so far is 7 years only. The motion is, therefore, premature. For the
foregoing reasons I hold that the motion is inadmissible and no breach
of any Parliamentary privilege has occurred requiring intervention of the
House under rule 62(ii) and (iii). I„ therefore, rule the motion out of order.”
Senate Debates
Pages 368-395
Pages 3-5.
57.

Privilege Motion: Dissolution of the balochistan Assembly by the Governor: the Chief
Minister on whose advice the Governor acted was not competent as he had not yet
obtained vote of confidence: contention that the action of the Governor was malafide
and un-constitutional: matter was subjudice and judgement pronounced declaring
dissolution as illegal - ruled out being infructuous:
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Ruling
On 22nd December, 1988, Prof. Khurshid Ahmed, Dr. Noor Jehan Panezai, Qazi Abdul
Latif, Mr. Ahmed Mian Soomro and Maulana Sami-ul- Haq- sought leave to move a
Privilege Motion based on the dissolution of the Provincial Assembly of Balochistan
under orders of the Governor, Balochistan passed in the early hours of the morning
of 15th December, 1988. According to the movers the action of the Governor was
unConstitutional on the ground that the Chief Minister, Balochistan who advised
dissolution of the Assembly in terms of Article 112(1) of the Constitution was not
competent to do so as he had not been validly appointed to the office of Chief Minister
on the relevant date.
Prof. Khurshid Ahmed, Mr. Ahmed Mian Soomro and Lt. Gen. (Retd) Saeed Qadir
referred to Article 130(2A) of the Constitution to contend that the Governor should
invite a member of the Provincial Assembly to be the Chief Minister who commands the
confidence of the majority of the members of the Provincial Assembly as ascertained in
a session of the Assembly summoned for the purpose in accordance with the provisions
of the Constitution. It was contended that at the relevant time the Balochistan
Provincial Assembly consisted of 44 members but Mr. Zafarullah Jamali whose name
was proposed for the office of Chief Minister was able to secure the support of only
21 members. Thereafter, the Speaker of the Assembly asked those members who were
opposing the nomination of Mr. Zafarullah Jamali to raise their hands who were also
21 in number. Because there was apparently a tie during the course of ascertainment of
majority for the Chief Minister, the Speaker of the Assembly used his casting vote in
favour of Mr. Zafarullah Jamali and thereafter, issued a certificate that Mr. Jamali had
been ascertained as the Chief Minister of the Province. It was asserted that obtaining
21 votes or for that matter 22 votes were not sufficient for the appointment of Chief
Minister in accordance with Article 130(2A) of the Constitution.
It was also argued that a person after having been ascertained as the Chief Minister
was only a provincial Chief Minister. He had to obtain a vote of confidence from the
Assembly within 60 days as required by Article 130(3) of the Constitution. On the
relevant day Mr. Jamali had not yet obtained a vote of Confidence, and for this reason,
was not competent to advise dissolution of the Assembly.
It was generally argued that the action of the Governor passed in the early hours of
the morning was malafide. This advice was apparently taken on telephone at the time
when the Governor was at Islamabad, and the orders were also passed on telephone
at that uncertain hour. Under the Constitution the Governor could have waited for
at least 48 hours and should not have been in a hurry to pass orders of dissolution.
Moreover, the Governor also had the power to call upon the Chief Minister to obtain
a vote of confidence. In particular circumstances of the case, when the status of the
Chief Minister was being doubted, the Governor should have exercised greater care
and not passed orders in a mechanical manner.
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Dr. Mahbub-ul-Haq was of the opinion that the matter be referred to the Privileges
Committee of the House to ascertain atleast the following seven areas of doubt which
according to him required clarification:
First: Whether a Chief Minister who had not obtained a vote of confidence or a majority
could advise the Governor to dissolve the Assembly?
Second: Whether the Chief Minister who had resigned 24 hours earlier, as he himself
suggested, was in a position to advise the Governor to dissolve the Assembly?
Third: Whether even though a no confidence motion had not been actually moved,
every informed person in Pakistan knew that there was a threat or at least the danger
of a no confidence motion being moved and whether that should have been taken into
account?
Fourth: Whether discretionary powers vested in the functionaries under the
Constitution had been used with reasonable care?
Fifth: Whether the haste with which the Governor acted at 3 o’clock in the morning
suggested malafidesl Why was such haste demonstrated?
Sixth: Whether the advice was given verbally or in writing? If the advice was verbal,
what is the Constitutional effect?
Seventh: There were suspicions, allegations and rumours as to whether there was any
consultation with the centre. If there was no consultation it would set a very unfortunate
and dangerous precedent for relations between the Centre and the provinces. It was
apt to pose a threat in the future to the very fabric of the Federation. The Senate being
responsible for maintaining this relationship and in fact being a symbol of unity of the
Federation where all provinces are equally represented, had to see and take note of
anything happening in any of the provinces. Are we to believe that this was the right
precedent and that there should be no consultation between the provinces and the
Centre on such matters?
Dr. Mahbub-ul-Haq argued that these several areas of doubt could only be resolved if
the matter was examined in detail by the Privileges Committee of the House.
The Law Minister, Mr. Aitzaz Ahsan opposed the admissibility of the Privilege
Motion on the ground that the Governor had no option but to accept the advice of
the Chief Minister as required by Article 112(1) of the Constitution. He also argued
that the Federal Government was not involved in the matter and had no knowledge
of the action taken by the Governor. According to him, the Federal Government was
surprised and became aware of the action only on the morning of 15th December, 1988
when the news became publicly known.
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On the conclusion of the debate the Chair asked the Law Minister to clarify specific
legal areas raised during the debate namely, the following:
a.

The Chief Minister had resigned 24 hours before he advised the
Governor to dissolve the Assembly and what would be the effect of
that action.

b.

It was pointed out by Lt. Gen. (Retd) Saeed Qadir and some other
members that the Chief Minister had not yet obtained a vote of
confidence. What would be the effect of the advice by a Chief
Minister who had not obtained a vote of confidence?,

c.

Under the Constitution, the Governor shall invite a Member of the
Provincial Assembly to be the Chief Minister who commands the
confidence of the majority of the members of the House. At the relevant
time there were 44 members of the Assembly and the majority would
be 23 members. It appeared that the number of persons who reposed
confidence in the Chief Minister was at best 22, if the casting vote of
the Speaker was included. Did 22 members represent the majority?
Since there was no election, could the Speaker have a casting vote?

In response to these questions, the Law Minister was of the opinion that as the matter
was in the court it would not be appropriate for him to commit himself on these legal
questions.
Thereupon the Chairman Mr. Wasim Sajjad, observed:
“I have considered the matter in depth. The legal issues raised are, no
doubt, of importance and the submissions of the honourable Senators
who have supported the motion carry considerable weight. However,
interpretation of the Constitution is normally within the jurisdiction of the
superior courts of Pakistan. There are several rulings of the Chair which
support this point of view. The Chairman of the Senate will undertake the
interpretation of the Constitution only when such interpretations directly
affect the proceedings of the House. Moreover, the matter has already been
taken into the court and according to press reports the High Court have
pronounced judgement declaring that the dissolution of the Assembly is
illegal. In these circumstances, I hold that these Privilege Motions have
become infructuous and are disposed of accordingly.’’
Senate Debates
22nd December, 88
P 5-63. 27th December, 88
Pages88-l36.
11th May, 89
P 5-8.
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58.

Privilege Motion: Letters sent by Mr. Abdul Wali Khan M.N.A. To the UN Secretary
General and heads of states of some countries alleging violation of Geneva accord
by Pakistan: contention that letters aimed at defaming Pakistan and weakening its
afghan policy: held action did not obstruct or impede either House or any member in
the performance of duties: ruled out of order:
Ruling

On 17th May, 1989, Prof. Khurshid Ahmed sought leave to raise a question involving
breach of privilege of the Parliament of Pakistan arising out of the letters reportedly
sent by Mr. Abdul Wali Khan, Member of the National Assembly and Leader of Awami
National Party to the UN Secretary General and some heads of states and Governments
alleging violation by Pakistan of the Geneva Accord. It was contended by the mover
that the letters reflected the personal bias of the said M.N.A and contained factual
distortions and baseless insinuations about Pakistan and were aimed at defaming
Pakistan, weakening its Afghan policy and thus disrupting the Constitutional process
in the country. He alleged that the letters constituted a breach of privilege of the
Parliament of Pakistan and its people.
Dr. Sher Afgan, Minister of State for Parliamentary Affairs opposed the motion and
argued that a breach of privilege would take place when the House was hindered or
impeded in its functioning by any act or omission. In support of his contention he
relied upon page 177 of the book ‘Practice and Procedure of Parliament’ by M. N. Kaul
wherein it is stated that in interpreting the privileges of Parliament, regard must be had
to the general principle that privileges of Parliament are granted to members in order
that they may be able to perform their duties in Parliament without let or hinderance.
He also relied upon Article 66 of the Constitution and submitted that the privileges
of Parliament were only such as were guaranteed by the Constitution or by law and
until so determined by law, shall be such as were enjoyed by the National Assembly of
Pakistan before the commencing day. He also referred to page 169 of the book ‘Practice
and Procedure of Indian Parliament’ by S. S. More defining the breach of privilege as
under:“What is a breach of privilege is a question which does not admit of a precise
and categorical answer. Breach of privilege cannot be defined though it can
be described. It may be stated generally that any act or omission which
obstructs or impedes either House of Parliament in the performance of its
functions which obstructs or impedes any member or officer of such House
in the discharge of his duties, or which has a tendency directly or indirectly
to produce such results may be treated as contempt even though there is no
precedent for the offense.”
Mr. Basheer Ahmed who opposed the motion earlier was of the view that the letters
were sent by Mr. Abdul Wali Khan in the interest of Pakistan to save Afghanistan from
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further bloodshed.
After hearing the arguments for and against the motion, the Chairman, Mr. Wasim
Sajjad observed:
“I have considered the arguments of Senator Prof. Khurshid Ahmed, Mr.
Basheer Ahmed and the Minister of State for Parliamentary Affairs. Each
House of Parliament represents the people and comes into existence for the
fulfillment of certain objectives envisaged in the Constitution. The people
expect the Parliament and its members to perform certain functions in
the interest of the people whom they represent. Accordingly, the House
must possess freedom, powers and independence to perform its functions
unhindered by any act or statement which may act as an impediment in the
performance of its functions. In my opinion S. S. More has correctly stated
that breach of privilege does not admit of a precise and categorical answer.
As May has said, it would be vain to attempt an enumeration of every act
which might be construed as a breach of privilege. Each matter, which is
brought before the House would have to be considered on its own facts
and in the context in which it is moved to determine whether it constitutes
a breach of privilege or not. However, it is generally correct that any act
or omission which impedes the House in the performance of its functions
or which lowers its authority or which has the effect of diminishing its
role as a House of Parliament under the Constitution would be treated as a
breach of privilege even though there may be no precedent for this offense.
The Constitution of Pakistan does not attempt to give an exhaustive list of
the privileges of Parliament. The scope of privilege is to be determined by
reference to the law, procedure, conventions and traditions of Parliament.”
Considered in this background, the letters by Mr. Abdul Wall Khan, however,
objectionable they may seem to be from the point of view of the Senator who has moved
this motion, cannot be described as a breach of privilege of the House. The letters to
which objection has been taken have not in any way obstructed either the members or
the House from the performance of its functions nor have they in any way affected or
lowered the authority of the Upper House of Parliament. A mere difference of opinion
on a political issue cannot be used as a basis for breach of privilege of the Senate.
In these circumstances, I hold that the Privilege Motion is inadmissible and is ruled
out of order” .
Senate Debates
Dt: 17th May, 1989
P 245-263
Dt: 21st May, 1989
P 394-397
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59.

Privilege Motion: Based on press statement of the Chairman, Public Accounts
Committee levelling charges of misappropriation against the mover: contention that
the statement had lowered his prestige in the eyes of the public and led to breach of
his privilege: the Chairman P.A.C Being an M.N.A Matter referred to the speaker,
National Assembly:
Ruling

On 19th July, 1989, Lt. Gen.(Retd.) Saeed Qadir sought leave to raise a question of
breach of his privilege arising out of the statement of Mr. Hakim Ali Zardari, M.N.A
and Chairman of the Public Accounts Committee levelling allegations against the
mover that he as a Minister in the Zia regime had sold residential plots in cantonment
areas but deposited the money in his personal account. The statement appeared in
several newspapers including the ‘Khaleege Times’ dated 2nd July, 1989.
The mover maintained that the allegations pertained to the period when he was the
Quarter Master General in the Pakistan Army and that as Quarter Master General he
maintained a personal ledger account of the Quarter Master General. He stated that
this was perfectly in accordance with the rules and that the Chairman of the Public
Accounts Committee had failed to distinguish between a personal account and a
personal ledger account. He also stated that by making these allegations, his image
as a member of the Senate had been lowered in the eyes of the people of the province
which he represented and also in the eyes of the voters of the Senate of Pakistan.
The Chairman, Mr. Wasim Sajjad. taking note of the fact that Mr. Hakim Ali Zardari.
Chairman of the Public Accounts Committee against whom the mover had complained
was an M.N.A. referred the matter to the Speaker of the National Assembly, for further
necessary action and observed:
“For reasons which I have given in detail in the other Privilege Motion
relating to Mr. Saiim Saitullah Khan. I also refer this matter to the Speaker
of the National Assembly to take such action as he may deem appropriate in
accordance with the law and Rules of Procedure of the National Assembly
of Pakistan.”
Senate Debates
19th July, 90
P 273-282
P 306-330.
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60.

Privilege Motion: Statement of the Chairman Public Accounts Committee reported in
newspapers alleging that the mover obtained loan in improper manner: contention that
the statement was incorrect and had lowered his prestige in the eyes of public and led to
the breach of his privilege: the Chairman P.A.C Being M.N.A., The matter referred to
the speaker National Assembly for such action as may be deemed necessary:
Ruling

On 19th July, 1989, Mr. Salim Saifullah Khan sought leave to raise a question of
privilege based on the statement of Mr. Hakim Ali Zardari, Chairman, Public Accounts
Committee of the National Assembly appearing in the Daily ‘The Muslim’ of 2nd July,
1989, wherein the Chairman, Public Accounts Committee alleged that the mover had
obtained a loan of over Rs.271 million in an improper manner. According to the mover,
the statement of Mr. Hakim Ali Zardari was given a wide coverage in the press and it
resulted in diminishing his image as a member of the Senate in the eyes of the people of
his province and his voters. He argued that the allegations which were incorrect, had
lowered his image in the eyes of the people and therefore, amounted to a breach of his
privilege as a member of the Senate.
The mover stated that he belonged to a business family and that it was common amongst
business families to obtain loans. He argued mat the Government had also obtained
loans from abroad and if obtaining of loans by itself was objectionable then such
loans could not have been obtained. He suggested that if necessary, the matter may be
referred to the Privileges Committee so that this issue could be fully investigated and
it could be determined as to whether the loans were properly obtained or otherwise.
The Privilege Motion was supported by Prof. Khurshid Ahmed who argued that a
breach of privilege of the member took place if his image was lowered in the eyes of his
voters or the prestige and the authority of the House was diminished in any manner.
In support of his submission, the Senator relied on several authorties finding place in
May’s Parliamentary Practice, Parliamentary Privii in India by Hans Raj and Rath’s
book also.
Dr. Sher Afgan, the Minister of State for Parliament Affairs opposed the Privilege
Motion firstly on the ground that if the allegations were considered by the Senator
to be incorrect he could take the matter to a court of law and file a suit for damages
against the Chairman of the Public Accounts Committee. He farther asserted that the
statement was made by the Chairman in his personal capacity and not in his capacity
as a Chairman of the Public Accounts Committee.
The Minister of State for Parliamentary Affairs also “ied that a breach of privilege takes
plac nly if a member is pre’. ...L-*d in the performance of his functions as a member of
the Senate and not otherwise. In support of his assertions, the Minister relied on page
224 of Kaul where it has been stated that the defamatory words against a particular
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section of the House or against a particular party in the House are not treated as
constituting a contempt of the House since the whole House was not affected.
The Minister also referred to page 245 ibid and argued that although the House could
take notice of a breach of privilege committed by a member of the other House but this
was only so if the matter could be supported by reference to a document produced
before the House.
On conclusion of the discussion on the admissibility of the motion on 20th May, 1989,
Mr. Wasim Sajjad, Chairman Senate observed:
“In my opinion, there is no difficulty in describing the scope of the
privileges of the members of Parliament. This matter has come before the
House on several occasions and it has been laid down that a breach of
privilege of a member takes place if he is impeded in the performance of his
functions as a member by any person or by any authority. In my opinion,
character assassination of a person definitely would impede a member in
the performance of his functions because character assassination would
tarnish his image in the eyes of the people whom he represents before the
House.”
Prof. Khurshid Ahmed has correctly referred to Articles 62 and 63 of the Constitution
of the Islamic Republic Pakistan, 1973, which lay down the qualifications and
disqualifications of the members of the Parliament. If a person is alleged to be not
qualified according to the disqualifications laid down in the Constitution of Pakistan
he is also under danger of losing his membership of the House. Some of the qualifications
mentioned in the Constitution which may be relevant in this connection are that:
“He is of good character and is not commonly known as one who violates
Islamic Injunctions;”
Also, the Constitution refers to Clause (f) of Article 62 to the qualifications
that:
He is sagacious, righteous and non-profligate and honest and ameen;
However, there is another principle which has to be kept in view in deciding the
question of breach of privilege when the alleged breach has been ascribed to a person
who is a member of the other House, namely, the National Assembly of Pakistan. In
this connection, there are several principles which have been laid down from time to
time. I would like to quote from Kaul on page 245. where it has been stated that “when
a question of breach of privilege or contempt of the House is raised in either House
in which a member, officer or servant of the other House is involved, the procedure
followed is that the Presiding Officer of the House in which the question of breach of
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privilege is raised refers the case to the Presiding Officer of the other House and then
there are certain conditions which have to be satisfied”. Prof. Khurshid .Ahmed and
Gen. Saeed Qadir have also in the course of their arguments in support of the Privilege
Motion referred to rule 194 of the Rules of Procedure of the National Assembly stating
that a breach of privilege takes place if the proceedings of the committee are disclosed
to the public before they are produced before the House itself. I think, these matters
require consideration but in view of the fact that the two Houses have great respect for
each other, in view of the fact that the two Houses are part of the structure called ‘The
Parliament of Pakistan’, and also in view of the fact that both the Houses are elected
Houses and both the Houses can look after their own privileges, also the privileges of
its members,
I would like to follow the practice which has been indicated in Kaul’s book on page
245. Therefore, I would refer this matter to the Speaker of the National Assembly to
look into the matter and to take such action as the Speaker of the National Assembly
may deem appropriate in accordance with the law and the Rules of Procedures of the
National Assembly. It would be for the Speaker to consider whether he could allow
Mr. Salim Saifullah Khan who is a member of this House to present his case before him
and to convince him as to the manner in which he should proceed in the matter. With
that, I dispose of this Privilege Motion.”
Senate Debates
Pages 258-73.
Pages 306-29.
61.

Privilege Motion: failure of PIA to reserve a seat between Karachi - Quetta sector
on 18th August, 1989 for Mr. Bashir Ahmed Matta, Senator, who was going there to
attend meeting of a Standing Committee: failure considered as an obstruction to the
Senator in the discharge of his Parliamentary work: motion held in order and referred
to Privileges Committee:
Ruling

On 20th September, 1989. Mr. Bashir Ahmed Matta, Senator, sought to raise a question
involving breach of his privilege arising out of the failure of the PIA to reserve a seat
for him between Karachi - Quetta Sector to enable him to attend a meeting of the
Standing Committee on Water and Natural Resources scheduled to be held at Quetta
on 18th August, 1989. He explained that he purchased the ticket as early as on 6th
August, 1989, and got his name included in the waiting list. However, despite the fact
that he had to travel 12 days later i.e. 18th August 1989, PIA failed to confirm the seat
for him. This failure on the part of the PIA was considered as causing obstruction to
him in the discharge of his Parliamentary duties.
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The Minister for Parliamentary Affairs did not oppose the motion. The Chairman, Mr.
Wasim Sajjad, thereupon held the motion in order and referred it to the Committee on
Rules of Procedure and Privileges.
Senate Debate
20th September, 1989
P 238-239.
62.

Privilege Motion: Discussion on admissibility: only the mover can speak and make a
short statement: others may Assist the Chairman only if permitted by the chair to make
submissions relevant to the motion under consideration:
Ruling

On 21st September, 1989, when Prof. Khurshid Ahmed the mover and Syed Iftikhar
Hussain Gilani, the Minister for Justice had expressed their views on the admissibility
of a Privilege Motion, Lt. Gen. (Retd) Saeed Qadir asked for permission to take part
in the discussion. The Chairman, Mr. Wasim Sajjad at this stage did not allow the
member stating that rules did not permit and unless he needed some clarification he
would not be able to allow others to speak. The Chairman, however, observed that
members could assist him only if they are permitted to make submissions relevant to
the admissibility of the motion under consideration of the House.
Senate Debate
21st Spetember, 1989
P 335.
63.

Privilege Motion: Contention that the statement of the Law and Justice Minister
to the effect that calling of the meeting of the Council of Common Interests could be
disastrous amounted to contempt of Parliament and breach of privilege of Senate: role
of the council under Article 154 explained: Minister maintained that his statement did
not affect dignity of Parliament: ruled out of order:

On 21st September, 1989, Professor Khurshid Ahmed sought to raise a question of
breach of privilege on the alleged statement of the Minister for Law and Justice, Syed
Iftikhar Hussain Gilani, published in the daily ‘Jang’ dated 3rd September, 1989,
according to which calling of the meeting of the Council of Common Interests could
be disastrous. The contention of the mover was that the statement was a challenge to
the fundamental institutions envisaged in the Constitution and was also an expression
of contempt for the institution of Parliament. The mover further contended that it was
more disturbing because the statement came in the wake of a Senate Resolution which
urged unanimously that the Council of Common Interests should be called to session
as early as possible. The mover also contended that this constituted a grave violation of
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the privilege of the Senate and was a slur on the Constitution of Pakistan.
Prof. Khurshid Ahmed in support of his contention relied on Article 154 (1) of the
Constitution which reads as follows:“The Council shall formulate and regulate policies in relation to matters
in Part II of the Federal Legislative List and, in so far as it is in relation
to the affairs of the Federation, the matter in entry 34 (electricity) in the
Concurrent Legislative List, and shall exercise supervision and control over
related institutions.”
He submitted that under the aforesaid Article, the Council was a permanent body
with relation to matters in Part II of the Federal Legislative List and it enjoyed the
power to exercise supervision and control over related institutions as enumerated in
the List. Any person aggrieved by the decision of the Council could refer the matter to
the joint sitting of Parliament whose decision was final under the Constitution.
He further submitted that besides the Council of Common Interests, there were other
institutions, namely, the National Finance Commission and the National Economic
Council, envisaged by the Constitution whose function also was to settle disputes
between the provinces and the Federation and if a resort was had to these institutions,
then many of the conflicts which normally arose between the Federation and the
provinces could be settled and disposed of the Minister for Law and Justice opposing
the Privilege Motion stated that he had in no way made any statement affecting the
competence, ability or the dignity of Parliament, He had prefaced his statement by
saying that in the prevailing acrimonious environment if a meeting of the Council of
Common Interests was called, then it might lead to certain results as mentioned in his
statement. He also explained that this was his personal opinion and he hoped that his
opinion might be proved incorrect but that was his evaluation of the circumstances as
they were existing in the country at that time.
The Chairman Mr. Wasim Sajjad, ruling the motion out of order, observed:
“I have considered the contentions of the mover Professor Khurshid
Ahmed and the honourable Minister for Law and Justice. In my opinion,
the status of the Council has been very clearly laid down in Article 154
of the Constitution and I agree with the mover that this is a permanent
institution whose role is to formulate and regulate policies in relation
to matters in Part II of the Federal Legislative List and also to exercise
supervision and control over the related institutions. The Article further
states that ‘the decisions of the Council shall be expressed in terms of the
opinion of the majority.
Any person aggrieved by the decision of the Council can take the matter
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to the joint sitting of Parliament whose decision has been declared as final
under Article 154, Clause (5) of the Constitution.
The Council itself is established under Article 153 of the Constitution
and comprises the Chief Ministers of the provinces and equal number of
members of the Federal Government to be nominated by the Prime Minister
from time to time. This Article further stipulates that if the Prime Minister
himself/herself is a member of the Council he/she will be the Chairman of
the Council but if at any time he/she is not a member, the President may
nominate a Federal Minister who is a member of the Council to be its
Chairman.
However, the main point which requires consideration is whether the
statement of the Minister could amount to a breach of the privilege of
Parliament. Since the Minister has expressed a personal opinion and has
not attacked the dignity or competence or the ability of Parliament, I feel
that the statement prima facie cannot amount to a breach of the privilege
of Parliament. However, one may disagree with the views of the Minister,
the statementper se would not amount to a breach of the privilege of
Parliament. A Minister just like any other citizen has a right to express his
views on various matters confronting the country and one may differ with
the statement but that by itself cannot make the basis for a motion alleging
breach of privilege of this House. I am also conscious of the argument
presented by the honourable mover that this amounts to contempt of
the joint session of Parliament. Although my views are to the contrary,
nevertheless, this is not a matter within my competence. The joint sitting
of Parliament have its own machinery to deal with motions for breach of
privilege of the joint sitting. Such motions have to be moved before the joint
sitting and not before the Senate of Pakistan. In these circumstances, I rule
this motion out of order.”
Senate Debate
21st September, 1989.
P 322-335
64.

Privilege Motion: Appointment of attorney general - contention that the incumbent (Mr.
Yahya Bakhtiar) being above 65 years not qualified fr appointment and participation
in the proceedings of the House under Article 57. A person not qualified and properly
appointed as attorney general would lead to breach of privilege of the Senate: authority
to interpret provisions of the Constitution dealing with the working of the House rests
with the chair: motion held in order and referred to the Privileges Committee:
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Ruling
On 26th March, 1989 Senator Salim Saifullah Khan sought leave to move a Privilege
Motion arising out of the appointment of Mr. Yahya Bakhtiar as the Attorney General
of Pakistan. According to the honourable Senator, the appointment of the Attorney
General is governed by Article 100 of the Constitution of the Islamic Republic of
Pakistan which provides that the Attorney General shall be a person who is qualified
to be appointed as a Judge of the Supreme Court. A reference was then made to Article
179 of the Constitution to contend that a Judge of the Supreme Court holds office until
he attains the age of 65 years and, therefore, a person who is above the age of 65 years
cannot be appointed as Attorney General. It was stated that Mr. Yahya Bakhtiar who
was admittedly above the age of 65 years was thus not qualified to be appointed as the
Attorney General of Pakistan.
The motion was supported by Senators Prof. Khurshid Ahmed, Mr. Hassan A. Shaikh
and Lt. Gen. (Retd.) Saeed Qadir. Elaborating their arguments, the honourable
Senators submitted that the privilege of the House was directly involved in that
appointment because the Attorney General has a right to speak and otherwise take
part in all the proceedings of the House in terms of Article 57 of the Constitution. This
right, however, has been conferred on a person duly qualified and properly appointed
as the Attorney General in accordance with the provisions of the Constitution. The
participation in the proceedings of the House by a person not so appointed would be a
breach of the privilege of the House as it would permit a person appointed in violation
of the Constitution and who would not really be the Attorney General to take part in
the proceedings of the Senate.
Prof. Khurshid Ahmed and Mr. Salim Saifullah Khan both relied on the case of Dr.
Kamal Hussain reported in PLD 1969 - Supreme Court, page 42 in support of their
contention. The facts in this case were that 10 persons were elected as members of
the East Pakistan Bar Council under an election convened and conducted by Mr.
Muhammad Jan-e-Alam who had been appointed as Incharge of the office of AdvocateGeneral, East Pakistan at the relevant time. As Advocate-General he assumed the
powers of the Ex-Officio Chairman of the Bar Council. Various matters pertaining to
the election like the acceptance and rejection of nomination papers, fixation of date
and other such steps were taken by the Bar Council under his Chairmanship. The
elections were later questioned inter alia on the ground that under the Constitution
an Advocate General must be a person qualified to be appointed a Judge of a High
Court. It was argued that Mr. Jan-e-Alam could not be so appointed as he was over
60 years of age at the relevant time. As a result, his appointment as Advocate General
was illegal and consequently the powers exercised by him as ex-officio Chairman Bar
Council were without jurisdiction.
The Supreme Court held the election of Bar Council to be valid for several reasons
which are not relevant for the purposes of this matter. However, the court observed
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that a person who was over 60 years of age could not be appointed as a Judge of the
High Court nor by reference to that disqualification as Advocate General of a Province.
Accordingly, the court held that the appointment of Mr. Jan-e-Alam was irregular
on the Constitutional plan. In arriving at this conclusion the Supreme Court made a
reference to Article 94 of the Constitution which fixed the retiring age of a High Court
Judge at 60 years and corresponded to Article 179 of the present Constitution which
has fixed the retirement age of a Judge of the Supreme Court at 65 years.
Mr. Yahya Bakhtiar himself appeared in response to a direction from the Chair
to present his point of view. He argued that the interpretation of the Constitution
was the exclusive domain of the superior courts of the country and the Senate had
no jurisdiction in the matter. Relying on Article 260 of the Constitution wherein the
phrase “Service of Pakistan” has been defined, he argued that office of the Attorney
General was not an office in the “Service of Pakistan”. He submitted that the Attorney
General was a political office and he could even contest election to a Provincial
Assembly or the Houses of Parliament. He submitted that the tenure of office of the
Attorney General did not depend upon age but upon the pleasure of the President in
terms of Article 100 of the Constitution.
Mr. Yahva Bakhtiar further argued that the observations of the Supreme Court in the
case of Dr. Kamal Hussain were in the nature of obiter dicta and hence not binding.
He referred to Article 213 of the Constitution and stated that a retired Judge of the
Supreme Court was eligible for appointment as the Chief Election Commissioner and,
therefore, likewise a person could be appointed Attorney General even if he was beyond
65 years of age. Mr. Bakhtiar also, referred to the Central Law Officers Ordinance
1970 which deals with the appointment of the Additional Attorney General, Deputy
Attorney General and the Standing Counsel. The qualifications for these officers in
the case of the first two are that they should be qualified for appointment as Judge
of the Supreme Court while for the last office the qualification is that he should be
qualified for appointment as a Judge of a High Court. Despite these qualifications, a
retirement age is also fixed by the Ordinance from which Mr. Bakhtiar inferred that
the qualifications as such did not include age and it was for these reasons that the
retirement age was provided for specifically in the Ordinance.
Mr. Bakhtiar also relied upon a case from the Indian jurisdiction reported as AIR, 1952
Nagpur 334 (Nagpur case) and the observations in a case decided by the Supreme
Court of Pakistan as reported in PLD 1979, Supreme Court 991 (Hamid Sarfraz case)
in support of his arguments.
In the Nagpur case from the Indian jurisdiction relied upon by Mr. Yahya Bakhtiar, a
person had retired as a Judge of the High Court on attaining the age of superannuation.
Thereafter, he was appointed Advocate General of the Province, which appointment
was questioned on the ground that a person having reached the age of 60 years could
not be appointed Advocate General. It was held that the question of age of a Judge
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of the High Court was not a qualification but provided a period or tenure for the
appointment.
The learned Attorney General argued that likewise it was only the qualifications laid
down in Article 177 of the Constitution which were relevant in his case and the retiring
age provided in Article 179 was not relevant but only provided a tenure for the post
of a Judge of the Supreme Court. In the case of the Attorney General the tenure of
appointment depends on the pleasure of the President.
On conclusion of the discussion on the motion which continued intermittently for
four days, the Chairman, Mr. Wasim Sajjad announced his ruling in which he dealt
with various points raised by both sides.
With regard to point raised by Mr. Yahya Bakhtiar that interpretation of the
Constitution was in the exclusive jurisdiction of the superior courts, he observed:
“I have considered the arguments on both sides. It is correct that
interpretation of the Constitution is normally left to the superior courts of the
country. However, this practice is not of an absolute nature. Interpretation
would be undertaken by the Chair and would indeed be necessary where
it is connected to the proceedings of the House. The Chair has to regulate
proceedings of the House in accordance with the Constitution, Law and
the Rules of Procedure. Accordingly, if a question of interpretation of the
Constitution arises in connection with the proceedings of the House, the
Chair would have to undertake that exercise. In the present case, it is
necessary to interpret the Constitution to determine which persons have
been allowed the privilege of participating and otherwise taking part in the
proceedings of the House.
The Chair has consistently taken this view in similar matters earlier
brought before the House. In the book - Decisions of the Chair (1985-87) on
page 150, in the context of a Privilege Motion a question arose regarding the
interpretation of Article 104 read with Article 101(5) of the Constitution.
The motion was ruled out of order on the ground that it was a complicated
Constitutional point but the Chair went to observe as follows on page 152:
‘However (when) such Constitutional issue touches upon the working of
the House, that becomes a different matter and the Senate has full authority
to decide such a matter.’
In the same book various Articles of the Constitution have been interpreted
by the Chair in Decisions reported on page 94 (Decision No.65), page 134
(Decision No.92) and page 152 (Decision No.92). In the last mentioned
decision regarding the President’s Address to the Joint Session of Parliament,
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the Chair gave an elaborate ruling in the context of which Articles 54, 56,
70 and 254 were interpreted because such interpretation was connected
with the proceedings of the House.”
As to the argument of Mr. Yahya Bakhtiar that the office of Attorney General was not
an office in the Service of Pakistan, the Chairman said:
“Nothing really turns on the argument that the Attorney General has been
excluded from the definition of the phrase “Service of Pakistan”. A person
so excluded neither becomes entitled to participate in the proceedings of
the House nor by virtue of that fact alone, be qualified to be appointed as
a Judge of the Supreme Court. Other offices, admittedly non-political such
as that of Chairman and member of a Law Commission and Chairman and
member of the Council of Islamic Ideology have been also excluded.
This argument does not in any way help the case as advanced by Mr. Yahya
Bakhtiar.”
Regarding the reliance of Mr. Yahya Bakhtiar on the Nagpur Judgement case of 1952 in
asserting that the age was not a qualification for appointment as Advocate General or
for that matter as Attorney General, the Chairman observed:
“The Nagpur judgement cited by Mr. Yahya Bakhtiar is also of no avail
to him particularly because the Pakistan Supreme Court in the case of Dr.
Kamal Hussain has clearly taken a contrary view. The Court has given an
unambiguous finding that a person who is over the age of 60 years could
not be appointed as an Advocate General. The qualifications laid down
in the Constitution for the office of the Attorney General in Article 100
corresponds to those laid down for the appointment of an Advocate
General. The difference is that whereas the Attorney General is to be a
person who is qualified to be appointed a Judge of the Supreme Court, the
Advocate General should be a person who is qualified for appointment as a
Judge of a High Court.
Apart from the fact that the law declared by the Supreme Court is binding,
the reasoning given in support of the assertion that age is not a qualification
is also not sound.
A qualification implies the possession by an individual of the qualities,
properties or circumstances natural or adventitious which are inherently
or legally necessary to render him eligible to hold an office or to perforrrt a
public duty or function. (Refer Black’s Law Dictionary, fifth edition, page
1116). In AIR’s Judicial Dictionary 10th edition at page 848 qualification has
been defined as that which makes a man eligible to do an act or to assume
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a certain character. It has been further described as a limitation and a
condition. Corpus Juris Secundum vol 73 at page 1267 defines qualification
as that which qualifies a person or renders him admissible to or acceptable
for, a place, an office or an employment.
A bare reference to Article 62 of the Constitution would show that a
member of the Parliament is to attain a certain age for being qualified to be
elected or chosen as a member. Likewise, under Article 51, a person must
not be less than 21 years of age to become entitled to vote. Similarly, under
Article 41(2) of the Constitution, a person is not qualified for election as
President inter-alia if he is less than 45 years of age. Clearly in all situations
envisaged by the Constitution, age has been treated as a qualification.
It is, therefore, apparent that where the age of an individual is relevant
for the holding of a particular office or the performance of a public duty it
becomes a qualification for that office.
The real question is whether Mr. Yahya Bakhtiar having crossed the age
of 65 years could be appointed a Judge of the Supreme Court. The answer
is clearly in the negative. That being so he cannot also be appointed as the
Attorney General.
It is also not correct that observations in the case of Dr. Kamal Hussain can
be disregarded on the ground that they are in the nature of obiter dicta.
The matter of age of the Advocate General was directly in issue in that case
and was argued before the court. Moreover, there are several judgements of
Supreme Court and High Court that even obiter dicta of the Supreme Court
is binding and it would be for the Supreme Court itself to depart from the
same, if needed such a departure is necessary in relevant proceedings before
the Court. When the law has been clearly laid down by the Supreme Court,
there would be no justification to disregard that ruling and rely upon a
judgement from the Indian jurisdiction.”
The Chairman also observed that the Supreme Court Judgement of 1979, in the Case
of Malik Hamid Sariraz relied upon by Mr. Yahya Bakhtiar was of no relevance for
application to the present situation. He further observed:
“Mr. Yahya Bakhtiar has also relied upon the case of Malik Hamid Sarfraz
reported in PLD 1979 Supreme Court at page 991. In this case, an objection
was raised that Mr. Sharifuddin Pirzada who was then the Attorney
General of Pakistan could not appear before the court as an advocate or
even in his capacity as Attorney General because he was holding another
political office under the government namely, that of the Minister for Law
and Parliamentary Affairs. It was argued before the court that since the

206

Rulings of The Chair Privilege Motion

qualification for appointment as Attorney General was that he should be
qualified to be appointed as Judge of the Supreme Court, therefore, he should
be deemed to be under the same disability as has been placed upon a Judge of
the Supreme Court in the matter of accepting another assignment carrying
the right to remuneration. It may be observed that under the Constitution a
judge of the Supreme Court or of a High Court cannot hold any other office
of profit in the Service of Pakistan if his remuneration is thereby increased
or occupy any other position carrying right to remuneration for rendering
of service. The Supreme Court rejected this argument holding in substance
that disabilities attached to the office of a judge cannot be brought in by a
reference merely because the Attorney-General must be a person who is
qualified for appointment as a judge of the Supreme Court.
The reasoning in the case of Hamid Sarfraz cannot be extended to the
present situation where the appointment of the Attorney General is being
questioned not on the ground of analogy or reference but because there is
a specific provision in Article 100 laying down that the Attorney General
must be a person who is qualified to be appointed a judge of the Supreme
Court. The argument is not that a certain disability of the Judge becomes
automatically applicable to the Attorney General. On the contrary in the
instant case the argument is that a disability or a disqualification has been
expressly created for the Attorney General by Article 100. In my opinion,
in view of the above, the observations in the case of Hamid Sarfraz are not
applicable to this case.”
Disagreeing with the contention of Mr. Yahya Bakhtiar that under Article 213 of the
Constitution, a retired Judge of the Supreme Court was eligible for appointment as
Attorney General, the Chairman observed:
“The reliance by Mr. Yahya Bakhtiar on Article 213 of the Constitution
is also of no-avail to him. Where-ever the Constitution permits a retired
judge of the High Court or the Supreme Court to hold a particular office, it
has been specifically so provided. Article 213 of the Constitution lays down
that a retired judge of the Supreme Court is eligible for appointment as the
Chief Election Commissioner. No such eligibility has been created for the
office of the Attorney General.”
The reference to Central Law Officers’ Ordinance, 1970, by Mr. Yahya Bakhtiar in
support of his contention was held to be irrelevant by the Chairman who observed:
‘‘The Central Law Officers’ Ordinance, 1970 to which reference has been
made by Mr. Yahya Bakhtiar also does not support his contention. Firstly,
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this Ordinance does not deal with the office of Attorney General which
is a Constitutional office. The qualifications for that office are laid down
in the Constitution. Secondly, the Central Law Officers’ Ordinance, 1970
is a sub-Constitutional legislation and cannot control the Constitutional
provisions. Thirdly, the age of retirement fixed for the office of the Additional
Attorney General, Deputy Attorney General and Standing Counsel is by
way of abundant caution. Perhaps the legislature felt that since the offices
were being created by an ordinary law and the qualifications for these
offices were also being fixed by an ordinary law, the age of retirement for
these offices should also be laid down in that law. It also appears that the
stipulation of a retirement age in the Ordinance was intended to cover
a situation where a person who was qualified for appointment as a Law
Officer at the time of appointment i.e. he was below the age of retirement,
looses that qualification by the passage of time. In such a case it could be
argued that since he was qualified at the time of appointment, he does not
become unqualified because with the passage of time he has reached the
age of 62 years. Such an argument in any case does not apply to the present
situation because Mr. Yahya Bakhtiar even at the time of appointment was
beyond the age of 65 years.”
The Chairman concluded:
“In the above circumstances, I have come to the conclusion that the
appointment of Mr. Yahya Bakhtiar is open to question on the ground that
he is over 65 years of age and thus not qualified to be appointed a Judge of
the Supreme Court. Accordingly, he is also not qualified to be appointed
as Attorney General and primafacie not competent to avail of the privilege
conferred on an Attorney General under Article 57 to speak and otherwise
take part in the proceedings of the Senate.
Accordingly, in view of the judgement of the Supreme Court in Dr. Kamal
Hussain’s case I hold the Privilege Motion to be in order and refer the
matter to the Committee of the Senate on Rules of Procedure and Privileges
for such further action as the Committee may deem fit in accordance with
the Constitution, law and the practice and procedure of the Senate.”
Senate Debates
P 79-91
P 211-47
P 19-29
P 726-755
P 36-43
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65.

Privilege Motion: Contention that participation in the proceedings of the Senate by
Ministers who were not members of the Senate and had reportedly submitted their
resignations from the Cabinet constituted breach of privilege of the Senate: assertion
resignations had been submitted to Prime Minister to show confidence of the entire
Cabinet in the Prime Minister: held that resignations unless transmitted by the Prime
Minister to the President would not become effective: ruled out of order:
Ruling

On 3rd December, 1989, Senator Mr. Muhammad Tariq Chaudhary sought leave to raise
a question involving breach of privilege of the Senate arising out of the participation in
the proceedings of the Senate by the Ministers who as per press reports had submitted
their resignation from the Cabinet and were not members of the Senate did not enjoy
the privilege of participating in the proceedings of the House in terms of Article 57 of
the Constitution. He explained that there were three kinds of Ministers who would be
or could be affected by such decision:
Firstly, those Ministers who had not tendered their resignations. Obviously such
Ministers would not be affected by such a decision. Secondly, those Ministers who
were Members of the Senate. According to the honourable Senator such Ministers
could still have the privilege of participating in the proceedings of the House. Thirdly,
the Ministers who were members of the National Assembly and had been conferred
with the privilege of speaking and otherwise taking part in the proceedings of the
House under Article 57 of the Constitution. He contended that those members of the
National Assembly who had been conferred with the privilege of participating in the
proceedings of the House under Article 57 of the Constitution would no longer be in a
position to participate in these proceedings after their resignations had been tendered
because in such a case they would be having no right to avail of the privilege conferred
by Article 57. In support of his contention he relied on Article 92 Clause (3) of the
Constitution which reads as follows:
“92(3). A Federal Minister or Minister of State may, by writing under his
hand addressed to the President, resign his office or may be removed from
office by the President on the advice of the Prime Minister”.
Mr. Tariq Chaudhary was of the opinion that the resignations having been addressed
to the President, their acceptance was not required under the Constitution to attain
finality and that the resignations would take effect the moment the Minister or the
Minister of State by writing under his hand resigned his office addressing the same to
the President.
Several other Senators also expressed their views on this important matter. Senator
Ahmed Mian Soomro was of the opinion that it was not necessary to accept the
resignations but all that was required was to transmit their resignations to the

209

Rulings of The Chair Privilege Motion

President. Once the resignations are received by the President they would take effect.
According to Senator Sartaj Aziz the word ‘addressed’ used in Clause (3) of Article
92 implied that the same should be transmitted to the President and on receipt of
the resignations, the resignations would take effect. Maulana Sami-ul-Haq and Qazi
Abdul Latif both supported the point of view expressed by him.
Dr. Sher Afgan Khan Niazi, Minister of State for Parliamentary
Affairs opposed the Privilege Motion firstly on the ground that the resignations though
addressed to the President had not reached the President so far and were handed over
to the Prime Minister with the intention that the Prime Minister would submit the
same to the President as and when she thought appropriate. Secondly, he was of the
opinion that the resignations had to be notified and since the resignations had not so
far been notified they would not take effect. He also argued that no breach of privilege
of the House had occurred as the resignations had not created any obstacle in the
performance of the functions of the House.
Mr. Aitzaz Ahsan argued that transmission of the resignations was necessary and that
without such transmission the resignations would not take effect. He also explained
that the resignations were submitted to the Prime Minister to show confidence of the
entire Cabinet in the Prime Minister. The objective was that the Prime Minister would
be at full liberty to use these resignations at any time either to reform the Cabinet or to
change the portfolios of the Ministers concerned.
The Chairman, Mr. Wasim Sajjad, ruled the motion out of order and observed:
“I have considered the matter in the light of the arguments presented
from both sides of the House. Article 92, Clause (3), is absolutely clear
that a Federal Minister or Minister of State may by writing under his hand
addressed to the President resign his office. Similar provision regarding
resignations of high personages under the Constitution also exists. Article
44, Clause (3), deals with the resignation of the President of Pakistan and
it reads as follows:
“44(3). The President may, by writing under his hand addressed to the
Speaker of the National Assembly, resign his office.”
Article 206 deals with the resignations of the Judges of the superior courts
of Pakistan and it reads as follows: “206(1). A Judge of the Supreme Court or
of a High Court may resign his office by writing under his hand addressed
to the President.”
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Similar provision, as we have seen, exists for resignations by the Ministers
and Ministers of State. In all these offices the resignation is a privilege of the
person concerned and it is a right conferred on him and does not depend
in any case upon acceptance by the authority to whom it is communicated.
This right is the right of the person in the case of Article 44, it is the right of
the President, in the case mentioned in Article 206 it is the right of the Judge
of the Supreme Court or of the High Court and in the cases mentioned in
Article 92, Clause (3), it is the right of the Minister or the Minister of State
concerned. However, as was very clearly pointed out during the discussion
on the case, there may be instances where the view taken that resignations
would take effect the moment they are signed would create difficulty. As
wras pointed out by Senator Ahmed Mian Soomro, a resignation may be
addressed to the President and kept in the pocket of the person concerned.
Obviously such a resignation would not take effect and this view was
supported by Mr. Aitzaz Ahsan. It appears to me that this would not take
effect because it w as the intention of the person submitting his resignation
that such resignation would not take effect on immediate signature. The
resignations w’hich are contemplated by Clause(3) of Article 92 and those
contemplated by Article 44 and Article 206 are voluntary resignations and,
therefore, the intention of the person submitting the resignation would be
very relevant in these cases. It would depend on the circumstances of each
case whether the resignation would take effect on addressing a letter to
the President or it wrould take place at a subsequent time. In the instant
case, as explained by the honourable Ministers, the resignations were
submitted to the Prime Minister in order to repose confidence in her so
that she may be able to re-form her Cabinet or change the portfolios as
and when she desires and obviously in this particular case the resignations
were not intended to take effect on submission to the Prime Minister but
were intended to take effect on transmission to the President of Pakistan.
Therefore, in the instant case I have come to the conclusion that the
resignations have not so far taken effect and would only take effect after
the Prime Minister submits these resignations to the President of Pakistan.
In the light of the discussion above I hold that there would be no bar on the
members of the National Assembly who are Ministers or Ministers of State
to participate in the proceedings of this House. Accordingly, this Privilege
Motion is ruled out of order”.
Senate Debate
P 73-113.
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66.

Privilege Motion: Abnormal delay in laying Ordinances on the table of the House:
contention that the delay deprived Senators of the opportunity’ for timely moving
of Resolution for disapproval of Ordinances and amounted to violation of the
Constitution: held in order and referred to Privileges Committee:
Ruling

On 3rd January, 1990, the Minister of State for Parliamentary Affairs, Dr. Sher Afgan
Khan Niazi placed on the Table of the House two Ordinances namely, Ordinance No.
XII of 1989, which was promulgated on the 30th of November, 1989 and Ordinance No.
XIV of 1989, which was promulgated on the 2nd of December, 1989. The Minister had
laid these Ordinances on the Table of the Senate as required by sub-Clause (2) (a) of
Article 89 of the Constitution.
On the next day i.e. on the 4th January 1990, Senators Mr. Muhammad Ali Khan Hoti,
Prof. Khurshid Ahmed and Mr. Ahmed Mian Soomro sought leave to raise a question
of breach of privilege on the ground that the Ordinances namely Ordinance No. XII of
1989, and Ordinance No. XIV of 1989, had been laid on the Table of the House after a
delay of nearly 30 days in one case and about 33 days in the other case. According to
the Senators in laying these Ordinances on the Table of the House after such a long
and abnormal delay the House had been deprived of the privilege and right to pass a
Resolution of disapproval as provided in Article 89 of the Constitution of Pakistan.
Dr. Sher Afgan Khan, Minister of State for Parliamentary Affairs, conceded that the
delay in laying the Ordinance on the Table of the House did involve infringement of
the Rules of Procedure of the House and regretted for the same. He maintained that it
was unintentional. He, however, opposed the motion on the ground that in view of the
provisions of Article 254, the said delay did not amount to violation of the Constitution.
After hearing the movers and the Minister of State for Parliamentary Affairs, the
Chairman, Mr. Wasim Sajjad observed:
“This matter was earlier dealt with by the Chair in the ruling which is
reported on page 94 of the ‘Decisions of the Chair’(1985-1987) in dealing
with a similar question, the then Chairman, Mr. Ghulam Ishaque Khan,
came to the conclusion that:
‘The Tafseer’ of Article 89, Clause (2) is in a way given in the rules and
rule 126 of the Rules of Procedure provides that on the commencement
of the session as soon as may be all Ordinances referred to ... etc. made
after prorogation of the last session shall be laid on the Table. Now much
depends on the interpretation of the phrase ‘as soon as may be’ but placing
a reasonable interpretation on it, it cannot mean that the placement should
be delayed for full two weeks and that too should be in response to a point
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of order raised by one of the honourable Members of the House.
In the instant case, the delay is much greater. As I pointed out already that
the delay is about 30 days in one case and 33 days in another case. In a sense,
it means that the Ordinances have been laid to continue as a law, although
these could have been disapproved either on the 3rd of December or later if
the Ordinances had been placed on table of the House in accordance with
the intention and requirement of the Rules of Procedure of this House.
Dr. Sher Afgan, Minister of State for Parliamentary Affairs has opposed
this Privilege Motion. He has stated that the Ordinances should have been
placed on the Table of the House on the first day that the House met i.e.
on the 2nd December, 1989. He regrets that it was not done and he states
that this is not a violation of the Constitution, but nevertheless, he does
concede that it is a violation of the Rules of Procedure of this House. He has
also submitted that the violation which has taken place was unintentional.
He has also referred to Article 254 of the Constitution where it is provided
that:
‘When any act or thing is required by the Constitution to be done within a
particular period and it is not done within that period, the doing of the act
or thing shall not be invalid or otherwise ineffective by reason that it was
not done within that period;
I do not think the reference to Article 254 is apt or relevant in the present
circumstances. None of the Senators has argued that the Ordinances
have become invalid by not being placed on the Table of the House. The
argument of the honourable Senators is that by not placing the Ordinances
on the Table of the House at the earliest opportunity, the House has been
deprived of its Constitutional rights to disapprove the Ordinances as 63
provided in Article 89 of the Constitution.
In view of the clear Constitutional position as given in Article 89(2) and
the Rules of Procedure of this House particularly rule 132 which provides:
“On the commencement of a session as soon as may be all Ordinances
referred to in sub-para (ii) of para (a) of Clause (2) of Article 89 made after
prorogation of the last session, shall be laid on the Table”;
And also on account of the ruling of the Chair to which I have referred
to, I haveprimafacie come to conclusion that the Privilege Motions are in
order. Accordingly the motions stand referred to the Privileges Committee
for such action as the Committee may deem fit. It would be a relevant factor
for the Committee to consider whether the Ordinances were not laid on the
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Table of the House is a deliberate act or is due to unintentional negligent
act? However, it is for the Committee to decide. So, accordingly these
motions stand referred to the Committee concerned.”

Senate Debate
Dt: 4th January, 1990.
P 867 - 880.
67.

Privilege Motion: Incorrect statement made by Dr. Sher Afgan Khan, Minister of State
for Parliamentary affairs in the House to the effect that the President of turkey had
addressed the National Assembly alone and not both the Houses in joint sitting: relevant
record to the contrary produced before the House: the insistence of the Minister on his
statement considered to be deliberate attempt to mislead the House: primafacie the
motion held to be in order and referred to the Privileges Committee for investigation:
Ruling

On 28th March, 1990, Senator Mr. Ahmed Mian Soomro sought leave to raise a question
of breach of privilege of the Senate alleging that Dr. Sher Afgan Khan, Minister of
State for Parliamentary Affairs had made an incorrect statement when he said that
the President of France was made to address the National Assembly only because of
a previous occasion also i.e. on 15th November, 1985, the President of Turkey also
was made to address only the National Assembly and not the two Houses in joint
sitting. The mover had on 25th March, 1990, raised this matter through a point of
order when he had produced the relevant debate to show that the President of Turkey
had in fact addressed both the Houses in the joint sitting on 15th November, 1985 and
that the statement of the Minister was factually incorrect. However, Dr. Sher Afgan
Khan insisted on his statement even after the production of record. However, Mr.
Tariq Rahim, Minister for Parliamentary Affairs conceded that the said address of the
President of Turkey was to both the Houses in joint sitting.
Considering the stand taken by Mr. Sher Afgan Khan as a deliberate attempt to mislead
the House, Senator Mr. Ahmed Mian Soomro sought to move the instant Privilege
Motion.
After hearing the mover and the Minister for Law and Parliamentary Affairs and the
Minister for Interior the Chairman, Mr. Wasim Sajjad, held the motion in order and
referred it to the Privileges Committee, observing:
“I would say that the normal principle to be followed is that an incorrect
statement by a Minister per se would not amount to a breach of privilege
but a deliberate mis¬statement or false statement would amount to a
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breach of privilege. In the facts of this case, primafacie, I do not see how
the Minister could have made the statement that he made. The statement
of the Minister is contrary to the official printed record of the Parliament
and this statement, actually, puts into doubt the entire proceedings of the
Parliament, because these proceedings are matter of history and record.
Thirty years from today somebody will pick up the book and say this
is what happened on that particular day in the Parliament. But if we
have the Ministers disputing factual matters, it will bring us to a very
serious situation. I am not directly holding at this moment whether it
was a deliberate false statement or not. This would be for the Privileges
Committee to establish. Primafacie it is a matter which should be referred
to the Privileges Committee and, therefore, I hold the motion in order and
it stands referred to the Committee on Privileges.”
Senate Debates
P25-29.
P239-247.
68.

Privilege Motion: Senator not allowed by police to pass through shahrah-e-jamhuriat
while proceeding to Parliament House to attend sitting of Senate: primafacie held in
order and referred to Privileges Committee:
Ruling

On 31st March, 1990, Senator Qazi Abdul Latif sought leave to raise a question of
breach of his privilege stating that he was not allowed by a constable on duty to pass
through the Shahrah-e-Jamhuriat while he was proceeding to the Parliament House
to attend the sitting of the Senate on 29th March, 1990 inspite of the fact that he
had introduced himself as a Senator. He contended that he was thus hindered from
performing his duties.
Dr. Sher Afgan Khan, Minister of State for Parliamentary Affairs while opposing the
motion stated that according to the constable the Senator when asked to prove his
identity did not produce his identity card. This version was challenged by the Senator.
The Chairman, Mr. Wasim Sajjad, observed that when Qazi Sahib had informed the
constable that he was a Senator and was going to attend the sitting of Senate, he should
not have stopped him from passing through the road. There was therefore, primafacie
a case of breach of privilege. The motion was referred to the Privileges Committee for
necessary action.
Senate Debate
31st March, 1990.
p 445- 47.
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69.

Privilege Motion: Despite two assurances given on the floor of the House the case
regarding transfer of proprietary rights of quarters in g-6, Islamabad to the occupants
remained undecided: contention that the Minister held out assurances deliberately to
mislead the House leading to its breach of privilege: in the absence of any conclusive
proof the motion ruled out: the matter could be examined by committee on government
assurances.
Ruling

On 20th August, 1990, Senator Professor Khurshid Ahmed sought leave to move a
Privilege Motion involving breach of privilege of the Senate arising out of the assurances
given by the then Minister for Housing and Works regarding the grant of ownership
rights to the occupants of Govt. quarters in Sector G-6, Islamabad. He explained that
the Minister had on two occasions given assurances that the question of transfer of
proprietary rights to the occupants of these quarters would be decided within a period
of one month. However, the matter had remained undecided and the question had
been unnecessarily delayed which according to the mover amounted to a breach of
privilege of the House.
In dealing with the question whether an incorrect statement made by a Minister on
the floor of the House amounted to a breach of privilege, the Chairman, Mr. Wasim
Sajjad referred to page 234 of the book “Practice and Procedure of Indian Parliament”
by M. N. Kaul and observed:
“If any statement is made on the floor of the House by a member or Minister
which another member believes to be untrue, incomplete or incorrect it does
not constitute a breach of privilege. If an incorrect statement is made, there
are other remedies by which the issue can be decided. In order to constitute
a breach of privilege or contempt of the House it has to be proved that the
statement was not only wrong or misleading but it was made deliberately
to mislead the House.
A breach of privilege can arise only when the member or the Minister
makes a false statement or an incorrect statement willfully, deliberately and
knowingly. The honourable Minister of State for Law and Parliamentary
Affairs has stated before me that the delay has not been caused willfully,
deliberately and knowingly but has been caused because of delays in the
survey etc. which was undertaken by the Department. I have no reason
to doubt the statement of the honourable Minister of State for Law and
Parliamentary Affairs. Even otherwise no record has been placed before me
to come to the conclusion that the assurances of the Minister of Housing
and Works were made deliberately, willfully and knowingly. In these
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circumstances this Privilege Motion is ruled out of order. Moreover, there is
now a Committee on Government Assurances which can appropriately deal
with this matter and such matters should be dealt with by the Committee
concerned.”
Senate Debates
P 287-299.
16th March, 1991
P 133 151.
70.

Privilege Motion: Contention that the statement by Syed Iftikhar Hussain Gilani,
Minister for law and justice declaring that the hadood Ordinances being violative of
the humanitarian principles would be repealed, constituted breach of privilege of the
Senate: held that in a democratic order a citizen could not be denied the Constitutional
right to express freely his opinion on the status of any law: ruled out of order:
Ruling

On 8th July, 1989, Qazi Abdul Latif sought leave to raise a question of breach of privilege
of the House arising out of the alleged statement made by Syed Iftikhar Hussain
Gilani, Minister for Law and Justice, appearing in daily “Nawa-i-Waqt”, Rawalpindi
dated 29th May, 1989, declaring that the Hadood Ordinances, being violative of the
humanitarian principles, would be repealed.
The mover contended that the statement of the Minister is against the Islamic
Injunctions which the Constitution of Pakistan duly protects and safeguards. He,
further contended that the Minister, by attacking the Hadood Ordinances had insulted
both the State religion and the Constitution of the country. The Senate, he argued, was
the custodian of the Constitution of Pakistan and the very basis for the establishment
of Pakistan was the commitment to ensure and protect the Islamic values.
Maulana Sami-ul-Haq, Qazi Hussain Ahmed and Prof. Khurshid Ahmed, lending
support to the contention raised by the mover urged that Islam was the State religion
and protected by the Constitution through the Objectives Resolution which is apart
of the Constitution itself. Any insult to the religious laws, having Constitutional
safeguards was a breach of privilege of the Senate as the Senate was one of the guardians
of the Constitution.
Opposing the motion, Mr. Javed Jabbar, Minister of State for Information and
Broadcasting, Syed Iftikhar Hussain Gilani, Minister for Law & Justice and Begum
Shehnaz Wazir Ali, Minister of State for Education urged that the statement of
Syed Iftikhar Hussain Gilani was only a reflection of his personal view-point though
expressed in public. They further contended that the Hadood Ordinances, regardless
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of their intrinsic and inherent respect, value and authenticity, since were promulgated
by a Martial Law regime, lacked the support of the elected representatives and the
voice of the public. In addition, the social status and equal rights of women, having
been sanctified by the Constitution of the country, any attempt to interfere with them
was a clear violation of the Constitution. Finally, that all the citizens had a right to
express their opinion on any subject.
Mr. Iftikhar Gilani, the Minister for Law and Justice made a detailed statement in the
House categorically denying that he had any intention to insult or ridicule the Hadood
Laws, adding also, that each citizen of the country had an inalienable right under the
Constitution to criticise.
The Hadood Laws were promulgated and enforced during Martial Law period when
the elected Assemblies were dissolved. Several religious scholars, political bodies and
legal experts had expressed their views on the status of Hadood Ordinances. There
had been a discussion as to what exactly are the requirements of Islam in such matters.
Dealing with the admissibility of the motion, Mr. Wasim Sajjad, the Chairman recalled
an earlier ruling reported at page 146-47 of the “Decisions of the Chair” (1985-87) in
which the then Chairman had ruled out of order a Privilege Motion jointly moved by
Senators Maulana Sami-ul-Haq and Qazi Abdul Latif on 13th Februrary, 1986 on the
ground inter alia that every citizen had a right to express within the context of law
and reason his opinion for and against any legislative proposal pending in the House
in the form of a Bill without which it was not possible to reach a correct conclusion
as to which law or laws should be made. These observations, he held, were equally
applicable to any existing law as the laws made by the Parliament were never final.
Their examination, evaluation and revision was a continuous process.
The Chairman also referred to another ruling reported at page 272-276 of the “Decisions
of the Chair” (1985-87) in which the then Chairman had observed that speeches or
writings containing vague charges against members or criticism of their Parliamentary
conduct in a strong language particularly in the heat of public controversy without
imputing any mala fides could not be treated as a contempt or breach of privilege. It
had also been observed therein that it was considered inconsistent with the dignity of
the House to take any serious notice or action in the case of every defamatory statement
which might even technically constitute a breach of privilege. References made and
views expressed by the political leaders at a public rally judged in this light did not
amount to a breach of privilege.
The Chairman observed that in a democratic order where every one was free to express
his opinion on any existing law, a citizen, whether he be an ordinary citizen or a holder
of public office, could not be denied a right guaranteed by the Constitution to express
freely his opinion on the status of any law. If this liberty was denied the laws once
passed by Parliament would stay permanently in the Statute Book and the role of
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Parliament to amend, revise, annul or repeal existing laws would be negated in toto.
Ruling the motion out of order, the Chairman observed:
“Thus, in the present case, what the Minister said and subsequently
explained in the House, considered in the context in which it was made,
does not, appear to constitute a breach of the Parliamentary privilege of this
House. This would be so even if there are some persons who do not agree
with his views on the subject. For these reasons, I hold that the motion
does not appear to raise an arguable question of breach of Parliamentary
privilege of the Senate and, accordingly, I rule this motion out of order
under rule 62(iii).”
Senate Debates
P 111-125.
P. 1245-1246.
71.

Privilege Motion: Speech of Mr. S. K. Mahmud, the then Secretary, Ministry of interior,
at the National Defence College, containing contemptuous observations about and
allegations against the main opposition party in Parliament: under government
servants conduct rules and the Constitution a civil servant not allowed to express
views on political issues: held that the speech per se did not lead to constitute breach of
privilege of Senate: ruled out of order:
Ruling

On 6th May, 1990, Senator Prof. Khurshid Ahmed sought leave to move a Privilege
Motion based on a speech delivered at the National Defence College by Mr. S. K.
Mahmud, the then Secretary, Ministry of Interior, Government of Pakistan. The speech
was published in the Frontier Post in four installments from 9th April to 12th April,
1990.
According to the mover, Mr. S. K. Mahmud mis-represented and condemned the main
opposition party at the Federal level “namely” IJI in a language and manner that did
not behove a civil servant and also cast aspersions on the President of the Republic and
members of the Parliament. He asserted that such observations and allegations were
bound to bring the President and the Parliament into disrepute and constitute a clear
contempt of Parliament.
In support of his motion, the Senator referred to various portions of the speech of
Mr. S. K. Mahmud to which objection had been taken by him in particular following
portions.
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a.

That Pakistan was created to become a socialist and secular
democratic state but had degenerated into a cradle of despotic
exploitation and that the Constitution has also envisaged Pakistan
to be an Islamic Republic.

b.

That the IJI and its Government in the Punjab had maintained a
constant attitude of revolt and that the Provincial Government of
Punjab was functioning as a state within a state.

c.

That in the recent months politics in Pakistan had seen the use of big
money to buy off members of the legislature, destabilise Governments
or retain loyalties.

d.

That the IJI leadership after coming into power in Punjab had made
expediency its guiding principle and consequently throwing the long
term interests of the Federation of Pakistan to the winds by entering
into alliances first with Nawab Akbar Bugti, then with Wali Khan
and finally with Altaf Hussain of MQM.

That Punjab under banner of IJI had totally adopted and played policies which, not
even, the extremely nationalistic forces ever played.
The Privilege Motion was opposed by Mr. Aitzaz Ahsan, the Minister for Interior. The
Minister stated that the Privilege Motion should be ruled out of order on the ground
inter alia that Mr. S. K. Mahmud was not present to defend himself. He also alleged
that the motion had not been moved in a bona fide manner. He stated that in forums
like the National Defence College free expression of views was encouraged. He also
stated that the speech of Mr. S. K. Mahmud was not intended for public consumption
and the matter had been taken up with the ’Frontier Post’, as well as with the National
Defence College as to why and how this speech was published in the press.
Prof. Khurshid Ahmad elaborating his arguments in support of the Privilege Motion,
urged that a civil servant on entering Government Service had to take deliberate and
conscious decision to abide by the code of conduct which governed the public and
private behaviour of such civil servant. He had to bind himself to certain limitations
and one such limitation was that a civil servant should distance himself from politics.
He should not give any impression of having leaning towards a political party. It was
the duty of a civil servant to correctly and honestly advise the government of the day
without any political bias. By indulging in criticism of a political nature, a civil servant
had to take on a partisan character become controversial and would not be able to
perform the role assigned to him under the Constitution, law and traditions and
practices of the service.
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Prof. Khurshid Ahmad also criticized the speech of the then Interior Secretary on the
factual plain. He said that it was wrong to suggest that the IJI did not have a political
programme or a manifesto. According to him a manifesto was prepared within one
week of the IJI being formed and its manifesto was published in the form of a booklet
was distributed widely all over the country.
Prof. Khurshid Ahmad defended the role of the Chief Minister, Punjab and stated that
he had been stressing the need for following the provisions of the Constitution by the
Federal Government which was not being done. The Senator also said that although
Mr. S. K. Mahmud had adversely commented upon the alliance of IJI with Mr. Wali
Khan and then with MQM, he had conveniently forgotten that such alliances were
made by the PPP and at that time it was claimed these were in the national interest.
According to the Senator, this indicated the biased leanings of Mr. S. K. Mahmud.
The Senator also invited attention of the Chair to rule 24 of the Government Servants
(Conduct) Rules 1964, which prohibited a government servant from joining a political
movement and also rule 25(A) of the said Rules which stipulated that no government
servant shall express views detrimental to the ideology or integrity of Pakistan.
Agreeing with the views expressed by Prof. Khurshid Ahmed on the role and conduct
of a person in civil service of Pakistan while dealing with matters of political nature and
the limitations placed on him by the service rules and regulations and the Constitution,
the Chairman, Mr. Wasim Sajjad remarked:
“A civil servant in Pakistan is no doubt governed by service rules and
regulations. There have also developed certain traditions which are
associated with the civil service. Pakistan is a Parliamentary democracy
where government may change from time to time and a government servant
would certainly undermine his position and open himself to allegations
of political partiality if he expresses views for or against a political party.
Similarly, apprehensions may arise about his leanings if he makes public
comments on matters of a political nature. Such matters are inherently
controversial.
It has, therefore, been a tradition of the civil service that civil servants avoid
getting involved in matters of political nature.
The rules on the subject also proceed on the same basis. The rules prohibit
a civil servant from involving himself in political activity. Article 17 of the
Constitution which recognizes the fundamental right of every citizen to
form or be a member of a political party excludes persons in the service of
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Pakistan from this privilege.
A civil servant is part of the permanent structure of the state and it is
expected of him that he would advise a government impartially on matters
coming up for decision, no matter to which party the government of the
day may belong. The advice of the civil servant would lose its weight
and its effectiveness if it was tainted by apprehension that it is based on
political beliefs rather than merits of the case. It is for this reason that it
is considered advisable for persons in the civil service to avoid becoming
involved in political controversies.”
However, regarding the question of admissibility of the motion the Chairman observed:
“However, the question before me is whether the statement made by Mr.
S. K. Mahmud amounts to a breach of the privilege of the Parliament. Even
if a statement for some reason is objectionable from the point of view of the
code of conduct framed for civil servants, nevertheless such statement may
not per se amount to a breach of a privilege of Parliament. The question
whether a breach of privilege of Parliament has taken place has to be
determined in the context of principles and precedents which govern such
matters and also in the light of provisions which may be relevant to such
determination.
The Constitution of Pakistan guarantees freedom of speech to every citizen
of Pakistan which includes members of the civil service. If by making a
speech a civil servant violates the code of conduct he may lay himself open
to disciplinary action but it cannot be said that for that reason alone he has
committed breach of the privilege of Parliament.
I have to see whether the speech of the Interior Secretary has impeded
the functioning of the House or amounted to an attack on the dignity and
authority of Parliament. In my opinion the functioning of the House has
not been impeded by his speech. I am also of the opinion that though the
remarks should perhaps have been avoided, the dignity of Parliament has
not been affected by the speech, A criticism of political party cannot be
taken to be an attack on the dignity and authority of the House.
The Interior Minister has also categorically stated that the publication by
the Frontier Post was not at the instance of Mr. S. K. Mahmud and that
steps had been taken to hold an inquiry into the matter. Consequently, Mr.
S. K. Mahmud cannot be held responsible for publications of this speech.
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Moreover, the speech was delivered at a forum where free exchange of
views is expected and encouraged.
In these circumstances, although one may disagree with the views expressed
by Mr. S. K. Mahmud or the propriety of the members nevertheless there is
no ground for saying that privilege of Parliament has been breached.
In these circumstances, the Privilege Motion is ruled out of order.”
Senate Debates.
6th May, 90:
Pages 589- 639. 4th September, 90 :
Pges 1243 - 1244.

72.

Privilege Motion: Taping of telephones of the Chairman Senate: wrong information
provided by the concerned Agencies and the Minister concerned before the Privileges
Committee in connection with an earlier Privilege Motion on the same subject
considered to be a deliberate attempt to mislead the committee and the House: instant
motion held in order and referred to the Privileges Committee:
Ruling

On 22nd December, 1990, Senator Prof. Khurshid Ahmed sought leave to raise
a question involving breach of privilege of the Senate and its Chairman arising out
of the alleged false statement made before the House and the Privileges Committee
of the Senate by the concerned Officials/Minister. He explained that he had moved
a Privilege Motion earlier on the 20th September, 1989, about the taping of the
telephone of the Chairman of the Senate. The motion having been held in order was
referred to the Privileges Committee for consideration and report. In the proceedings
conducted before the Privileges Committee the concerned agencies, namely, the
Intelligence Bureau and the Inter-Services Intelligence conveyed the information that
the telephones of the Chairman Senate had never been taped by either of them as they
were not authorized to tape the telephones. On the basis of the categorical denial by
all the intelligence agencies and the Federal Minister concerned before the Committee,
the motion was not pressed by the mover. However, subsequently, during the course
of some judicial proceedings before the Lahore High Court, the Attorney General filed
a formal statement in which he admitted that the telephones of several important
personalities had been taped at the relevant times and these personalities included
some Federal Ministers, the Speaker of the National Assembly and the Chairman
Senate, Prof. Khurshid Ahmed pleaded that the statement of the Attorney General
was a conclusive proof that the Senate and its Privileges Committee had deliberately
been misled by giving patently wrong information and thus a breach of the privilege
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had occurred. He referred to the book ‘Parliamentary Privileges in India’ by Mukeijee
where it has been stated that even concerned government officials could be punished
for producing and conveying fabricated documents/evidence before these Committees
or before the House.
The Law Minister, Syed Fakhar Imam, also invited attention to a passage from “Kaul”
wherein it has been said that “to constitute a breach of privilege not only should the
statement be false, it should be made deliberately to mislead the House”.
After conclusion of the discussion in which Mr. Ahmed Mian Soomro, Mr. Alam
Ali Laleka, Mr. Muhammad Tariq Chaudhary and Lt. Gen. (Retd) Saeed Qadir
participated, the Chairman, Mr. Wasim Sajjad, held the motion in order for reference
to the Privileges Committee and observed:
“The question whether the statement is only false or was made deliberately
to mislead the House can only be gone into by the Privileges Committee of
the House. Consequently, 1 hold the Privilege Motion in order and it shall
now go to the concerned Committee of this House and the Committee shall
determine after obtaining all the evidence whether the statement was only
wrong or whether it was made deliberately to mislead the House and the
Committee.”
Senate Debate.
22nd December, 1990.
P 66- 75.
73.

Privilege Motion: Promulgation of two Ordinances in less than 48 hours before the
scheduled commencement of the session of the National Assembly and less than a
week before the scheduled commencement of the session of the Senate: contention
that there being no urgency as contemplated by Article 89 (1) of the Constitution the
promulgation of Ordinances had deprived the Senate of the opportunity to discuss and
make comments on the relevant legislation: ruled out of order:
Ruling

On 22nd December, 1990, Senator Javed Jabbar sought leave to move a motion of breach
of privilege of the House on the ground that the two Ordinances were promulgated
by the President of Pakistan on the 15th of December, 1990, in less than 48 hours
before the National Assembly was scheduled to meet on the 17th of December, 1990
and less than a week before the Senate was scheduled to meet on 22nd December,
1990. He contended that there was no urgency as contemplated by Article 89 (1) of
the Constitution of Pakistan warranting the President to issue these Ordinances.
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He argued that in these circumstances the privilege of the House had been breached
because the House had been deprived of the opportunity to discuss and make its
comments on the relevant legislation.
With reference to the contention of the mover that there was no urgency as contemplated
in Article 89 (1) of the Constitution to justify the promulgation of the Ordinances,
the Chairman, Mr. Wasim Sajjad, pointed out that Article 89 (1) of the Constitution
categorically provided that the President has the power to issue an Ordinance at any
time when the National Assembly is not in session. He ruled that the question whether
the urgency existed or not, was a matter for the President to decide and it was not
relevant for any other agency to make any comment on that question.
Dealing with the argument of the mover that the Senate had been deprived of the
opportunity to discuss and make comments on the relevant legislation, the Chairman
observed:
“I also do not agree with the honourable Senator that the power of the
House to make comments on the legislation proposed is taken away by
the issuance of an Ordinance. The Constitution i.e. Constitution of Islamic
Republic of Pakistan itself provides that the Ordinances issued shall be laid
on the table of the National Assembly and the Senate as soon as possible and
once these Ordinances are tabled before the House it is open to any member
to move a Resolution for disapproval of the Ordinance concerned and when
such a Resolution is moved the matter is debated and discussed, comments
are made on the legislation and if the House so desires the Ordinance can
be disapproved and if that is done then the Ordinance ceases forthwith.
Therefore, it is incorrect to say that by issuing an Ordinance the power
of the House to make comments on the legislation are taken away. I have
also not been shown any precedent by the honourable member where an
Ordinance was issued sometime a week before the Assembly was to meet
and the Chair had ruled that this amounted to a breach of privilege. Since
no such precedent has been shown to me I hold this motion to be out of
order and it is ruled out accordingly.”
Senate Debate.
P 76 - 87.

74.

Privilege Motion: Press report that a number of Senators and M.N.As have been
misusing the medical facilities available to the members of the Parliament causing
immense loss to the national exchequer: referred to the Privileges Committee:
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Ruling
On 9th March, 1991, Senator Prof. Khurshid Ahmed sought leave to raise a question of
breach of privilege raising out of a press report that a number of Senators and M.N.As
had been misusing the medical facilities available to them as members of Parliament
causing immense loss to the national exchequer. He explained that no names had been
in the report. This brought all the members of the Senate into disrepute in the eyes of
the general public. He pleaded that matter be referred to the Privileges Committee for
proper investigation and for clarifying the position to the public so that the damage
done to their reputation could be redressed.
The Privilege Motion was not opposed by the Minister for Information and
Broadcasting.
The Chairman, Mr. Wasim Sajjad, adjudged the motion to be in order and referred it
to the Privileges Committee.
Senate Debate
09th March, 1991.
P 77- 78.
75.

Privilege Motion: Alleged discrimination between M.N.As and Senators in the
allocation of funds for development schemes: held primafacie in order - referred to the
Privileges Committee:
Ruling

On 11th May, 1991, Senators Akhunzada Behrawar Saeed and Syed Faseih Iqbal sought
leave to move identical motions involving breach of privilege of the Senate arising out
of the alleged discriminatory action of the Government in the allocation of funds for
development schemes sponsored by M.N.As. and Senators. They contended that funds
had been sanctioned for the development schemes sponsored by M.N.As. but no such
funds were approved for the schemes proposed by Senators. Thus, the discriminatory
action of the Federal Government in this regard had led to the breach of their privilege
and that of the House.
Ch. Amir Hussain, Minister of State for Law and Parliamentary Affairs, while opposing
the motion on technical grounds, stated that a proposal to that effect was still under
consideration and no final decision had been taken. In case funds were sanctioned for
schemes sponsored by M.N.As., funds would be released for schemes of Senators as
well. He clarified that no funds were actually allocated to the members. It was only the
schemes sponsored by them which were approved for execution.
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The Chairman, Mr. Wasim Sajjad, enquired as to whether grant of funds for development
schemes was a privilege and if so whether any lapse in regard thereto had in the past
led to the breach of privilege. Thereupon Senator Brig. (Retd) Abdul Qayyum Khan,
Chairman, Privileges Committee informed that in the past two Privilege Motions
on the subject had been referred to the Privileges Committee which held that the
matter did amount to breach of privilege because it detracts from the credibility of the
members of Parliament. The report of the Committee had been accepted by the House.
The Chairman held the motion in order and observed:
“So, in these circumstances, I am going to hold this motion primafacie in
order and the Privileges Committee should go into this in detail.”
Senate Debate
P38-47

76.

Privilege Motion: Article in a weekly levelling serious charges against the Senator
contention that the allegations were false and detracted the mover from his credibility
and lowered him in the eyes of the public: mover prepared to face an inquiry before the
Privileges Committee: held in order:
Ruling

On 5th November, 1991, Senator Bisharat Elahi sought leave to move a Privilege Motion
based on an Article which appeared in the weekly ‘Friday Times’ dated 19th to 25th
September, 1991, under the caption ‘Dr. Bisharat’s Empire of Billions’. According to the
mover serious allegations had been made against him in the Article which detracted
from his credibility as a Senator and which lowered him in the eyes of general public.
According to him the allegations made against him were false and he offered himself to
face any inquiry to be conducted by the Senate Privileges Committee.
The Minister for Parliamentary Affairs did not oppose the motion. Mr. Wasim Sajjad,
the Chairman, held the motion in order and observed:
“Since the honourable Senator has denied the allegation, prima facie
the matter calls for inquiry by the Senate Privileges Committee, I hold
this motion to be in order and refer this matter to the Senate Privileges
Committee for further scrutiny and report to this House.”
Senate Debate
05th November, 1991
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77.

Privilege Motion: Arrest of Senator denied by government; intimation of arrest was
also not sent to the Chairman: no reason to disbelieve the statement of the mover: held
prima facie in order: matter referred to the Privileges Committee:
Ruling

On 6th November, 1991, Senator Syed Abdullah Shah sought leave to raise a question
involving breach of his privilege arising out of his arrest without any offense and
without sending any intimation to the Chairman Senate. He elaborated that under
direction of his party he was to observe a token hunger strike on 4th August, 1991.
Apprehending arrest he went into hiding and came out only on the 4th August, 1991.
He was allegedly arrested by police alongwith other political leaders and taken first
to the Johi Police Station and then to the Sehwan Police Station in a police truck and
finally to the Irrigation Rest House, Sehwan and kept there in confinement till 10 p.m.
on the above date.
Opposing the motion, the Minister for Interior stated that according to the report
received from the Provincial Government, no Senator had been arrested on the said
date.
The Chairman, Mr. Wasim Sajjad, however, held the motion in order and observed:
“I have the statement of the honourable Senator saying that he was arrested
and confined on that day and primafacie there is no reason to disbelieve the
statement of the honourable Senator. The matter would go to the Privileges
Committee for investigation and the Committee will also scrutinize the
reason why the Chairman Senate was not informed as per Rules of the
Senate. So, this goes to the Privileges Committee.”
Senate Debate
06th November, 1991
78.

Privilege Motion: Decision of the Cabinet to discontinue issuing of licenses for
prohibited bore arms to any person including members of Parliament: allegation that
such licenses were being issued by the President to selected persons which included serving
and retired generals, Ministers, advisers, members and high ranking bureaucrats: the
matter primafacie, held in order and referred to the Privileges Committee:
Ruling

On 13th November, 1991, Senator Mir Nabi Bakhsh sought leave to raise a question
involving breach of his privilege arising out of refusal of the Government to issue an
arms license for G-IH Rifle manufactured in the Wah Ordnance Factory. He stated
that he and his brother Mir Hazoor Bakhsh, Ex¬Senator, had been issued permits by
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the President to purchase one G-IU rifle each from the Wah Ordnance Factory and he
had applied for a license for the said rifle to the Minister for Interior on 11th March,
1991. However, despite repeated verbal requests the license had not so far been issued
to him.
Ch. Shujaat Hussain, Minister for Interior, explained that the decision to discontinue
issuing of licenses for prohibited-bore had been taken by the Care-taker Cabinet
in November, 1990, and since then no such license had been issued to anyone. The
Minister assured the House that he would take up the case before the Cabinet in its
next meeting and plead for the withdrawal of the restrictions in favour of the members
of Parliament.
Senator Syed Fasieh Iqbal stated that the President had been granting arms licenses for
prohibited-bore to selected persons which included members of Parliament, serving
and retired Generals, Ministers, Advisers and high-ranking bureaucrats. In his view
the matter did not concern the Cabinet but was of administrative nature. Such a
decision, if taken by the President, had breached the privilege not only of the members
of Parliament but of the whole country. According to him the matter should be decided
by the House and not the Cabinet.
Senators Manzoor Ahmed Gichki, Mr. Alam Ali Laleka and Hafiz Hussain Ahmed
expressed concern over the decision and questioned as to why it had not been made
applicable to the Ministers and Advisers who they believed had all been issued with
licenses for arms of prohibited-bore.
After hearing the Senators, Dr. Muhammad Rehan, the Presiding Officer, held the
motion in order and referred it to the Privileges Committee.
Senate Debate
13th November, 11-1991
79.

Privilege Motion: Contention that failure of the political agent, bajore agency to receive
him and to show him proper courtesy when he was on a private visit to that region led
to the breach of privilege of the Senator: held that as it was a private visit, there was
no legal obligation for the political agent to receive the Senator: it was only a courtesy
which could be shown to the visiting dignitary: ruled out of order:
Ruling

On 13th and 14th November, 1991, Senator Syed Ishtiaq Azhar sought leave to raise
a question involving breach of his privilege arising out of the failure of the Political
Agent, Bajore Agency, to receive him and to show him proper courtesy when he was
on a private visit to that region. He stated that he had to go to Bajore Agency to see
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his daughter who was teacher there and despite the fact that he had informed the
Political Agent about the programme of his visit, proper courtesy was not shown to
him. Neither the Political Agent nor his Assistant came to see him.
The Chairman, Mr. Wasim Sajjad, after hearing the Senator directed that the officials
in the Agencies should be courteous to the visiting public representatives in the future
even when they were on private visits. He however, observed that there was no legal
obligation for the officials to arrange for the private visits of members of Parliament. It
was merely a courtesy which could be shown to the visiting dignitaries. He, therefore,
ruled the motion out of order.
Senate Debate
14th November, 1991
80.

Privilege Motion: Contention that the action of Income Tax office not adjourning the
proceedings of a case pending before him against the mover till the end of the Senate
session amounted to breach of privilege: held the income tax officer was not expected
to know when the ongoing session would come to an end: the giving of a date by him for
the next hearing did not amount to breach of the privilege of the Senator: motion held
inadmissible:
Ruling

On 21st November, 1991, Senator Mr. Gulzar Ahmed Khan sought leave to raise a
question involving breach of his privilege arising out of the alleged failure of the
Income Tax Officer (Company III) Lahore to adjourn the hearing of the case for income
tax assessment for the year 1986-87 and 1991, till the termination of the session of the
Senate. He explained that he had in his letter dated 31st October, 1991 asked the
Income Tax Officer to postpone the date of the hearing of his case till the end of the
session of the Senate. On his request the Income Tax Officer adjourned the hearing of
the case to 10th November, 1991, and not till the end of the session. According to him
this resulted in the breach of his privilege.
Mr. Wasim Sajjad, the Chairman in his ruling announced on 18th February, 1992,
observed that the Income Tax Officer had already adjourned the proceedings of his
case on the request of the honourable Senator and since he was not expected to know
as to when the on- going session would come to an end so giving of a fresh date by him
for the proceedings would not amount to breach of a privilege. He accordingly held the
motion inadmissible under rule 62(ii) and (iii) of the Rules of Procedure and Conduct
of Business in the Senate, 1988.
Senate Debates
21st November, 1991
18.02.1992

230

Rulings of The Chair Privilege Motion

81.

Privilege Motion: Contention that non-fulfillment of assurance by the Minister in the
Standing Committee to introduce a bill incorporating the agreed amendments to the
national highways authority bill within the stipulated period had led to the breach of
privilege of the committee and its members: held that as informed by the Minister the
requisite bill being under process and awaiting approval of the Cabinet, no breach of
privilege involved: ruled out of order:
Ruling

On 8th February, 1992, Senator Prof. Khurshid Ahmad sought leave to raise a question
involving breach of his privilege arising out of the failure of the Government to fulfil
an assurance given before the Standing Committee of the House on Communications.
He explained that he alongwith some Senators had moved certain amendments to the
National Highways Authority Bill. The Committee while considering the Bill agreed to
some of these amendments but Mr. Muhammad Azam Khan Hoti, Minister of State for
Communications and the Secretary of the Ministry asked the movers not to press for
these amendments on the assurance that a Bill incorporating those amendments would
be introduced in the Senate within the next two months. However, despite the lapse of
eight months, neither a fresh Bill incorporating these amendments had been brought
before the House nor had the Committee been informed about anything. Thus, there
had been a deliberate attempt to betray the confidence placed by the Senators in the
Government which led to the breach of their privilege.
Opposing the motion the Minister of State for Communications informed the House
that he had already submitted a summary alongwith the new Bill incorporating the
agreed amendments to the Cabinet in November, 1991, and the matter was awaiting the
approval of the Cabinet. As soon as the Bill was approved by the Cabinet it would be
introduced in the Senate. As such there had been no failure on his part or the Ministry
to fulfil the assurance given by them in the Committee.
Mr. Wasim Sajjad, the Chairman, after hearing the Minister, observed that as the Bill
was under process and was awaiting consideration by the Cabinet, the Privilege Motion
was not called for. He, however, asked the Minister of State for Communications to
follow up the matter urgently with the Cabinet for an early decision on the Bill and
also to remain in communication with the Committee in the matter.
Senate Debate.
18th Februrary, 1992.
Pages:
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82.

Privilege Motion: Non-fulfillment of assurance given by the Minister in the committee:
held that in accordance with Parliamentary practice non-fulfillment of an assurance
or incorrect statement of a Minister did not make any basis for breach of privilege:
motion could not primafacie be held in order: referred to the House committee on
government assurances for further necessary action:
Ruling

On 15th November, 1992, Senators Syed Iqbal Haider and Prof. Khurshid Ahmed
sought leave to raise a question involving breach of privilege of the Senate arising out
of non-fulfillment of the assurance given by the Minister for Communications in a
meeting of the Standing Committee. It was explained by the movers that when the
National Highways Authority Bill was being considered by the Standing Committee
in May, 1991, they had moved certain amendments to it. However, the Minister for
Communications gave an assurance that within a period of two months, the law would
be amended in accordance with the agreed upon amendments. On that assurance the
movers withdrew the amendments and the Bill was then passed without proposed
amendments. They complained that so much time had elapsed and the Government
had not so far moved any legislation to amend the above Bill which was passed on
the basis of the categorical assurance that it would be modified within the next two
months. The movers, therefore, contended that non-fulfillment of the assurance had
resulted in the breach of privilege of the Senate.
The Minister for Communications opposed the motion and explained that a law could
be amended only with the approval of the Cabinet but soon after the passage of the Bill
by the Senate he had submitted a summary for approval of the Cabinet* However, due
to backlog with the Cabinet the summary had not yet been approved. He stated that
he was pursuing the matter personally and as soon as the summary was received back
from the Cabinet he would bring the amending Bill before the House.
Syed Iqbal Haider requested the Chair that the motion be deferred till such time as the
amending Bill was moved by the Minister. Thereupon the Chairman, Mr. Wasim Sajjad
pointed out that unless it was first established that the issue raised involved primafacie
breach of privilege, it could not be deferred. QuotingP 237 and 234 of the Practice and
Procedure of Parliament by M. N. Kaul, he pointed out that non-implementation of
an assurance given by a Minister on the floor of the House was neither a breach of
privilege nor a contempt of the House. He further explained that incorrect statement
made by a Minister could not also be made any basis for breach of privilege. It was only
a deliberate lie, if it could be substantiated, that would bring the offense within the
meaning of the breach of privilege. The Chairman, therefore, held that the matter did
not primafacie amount to a breach of privilege of the Senate.
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The movers, however, insisted that it should be examined that whether the delay in
the fulfillment of the assurance was justifiable or amounted to a lie, misleading the
House. They pleaded that it was not the first time that the matter had been raised. It
had earlier been raised on the 4th February, 1992, and discussed in the House on 18th
February, 1992. On that date also, the Minister had asked for more time for bringing
an amending Bill in the House. The same had not been moved by Government and
therefore, statement of the Minister could be termed as a deliberate lie to mislead the
House.
The Minister for Law and Parliamentary Affairs drew attention of the Chair to the
ruling of the Chairman Senate dated 5th March, 1986, to the effect that no question of
breach of privilege was involved if an assurance given by Minister on the floor of the
House was not implemented because the process of implementation was conditional
on a number of factors and that it took time.
The Chairman agreeing with the Minister for Law and Parliamentary Affairs, observed:
“I agree with the honourable Minister that primafacie this does not
amount to a breach of privilege but since it has taken inordinate time to
be implemented, I think, it is a fit matter which could go to the Assurances
Committee of the House for such action as the Committee may deem fit. So,
this will go to the Standing Committee on Government Assurances.”
Senate Debate.
15th November, 1992.
83.

Privilege Motion: On recommendation of the mover government ordered to provide
electricity meters to fifty poor persons of village ‘Kari’ free of charge: action of Wapda
in getting rupees one thousand from each of these persons without issuing any receipt
considered to have brought discredit to the mover and led to breach of his privilege:
motion not opposed: held to be in order and referred to the Privileges Committee:
Ruling

On 3rd March, 1993, Senator Raja Muhammad Afzal sought leave to raise a question
involving breach of his privilege resulting from action of WAPDA in charging
illegally Rs. 1000/- as meter fee from each of the fifty persons who under orders of
the Government were to be provided meters free of any charge. He explained that on
his recommendation, the Prime Minister had ordered for the supply of electricity to
village “Kari” in Jehlum and to provide meters to fifty poor persons thereof free of any
charge. The cost of these meters was included in the estimate. However, the SDO and
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the line Superintendent (Construction) WAPDA charged Rs. 1000/- per meter from
each of these fifty poor persons. No receipt was issued to them and on papers the
meters had been shown as provided free. The money had been gobbled as bribe. He
considered that the meters to these fifty persons should have been provided after his
verification. This action of the WAPDA officials had brought discredit to the Senator
and breached his privilege.
The motion having not been opposed, the Presiding Officer, Mir Abdul Jabbar, held it
in order and referred it to the Privileges Committee for an inquiry and report.
Senate Debate.
3rd March, 1993.
84.

Privilege Motion: Arrest of Senator Qazi Hussain Ahmed at a time when the Senate was
in session prevented him from performing his Parliamentary duties: also immediate
intimation about the arrest was not sent to the Chairman: clear case of breach of
privilege of the Senator and of the whole House: Minister’s statement justifying
the arrest of Senator not appreciated: held in order and referred to the Privileges
Committee:

On 15th August, 1993, Senators Hafiz Hussain Ahmed, Mir Abdul Jabbar, Syed
Abdullah Shah and Syed Faseih Iqbal sought leave to raise a question involving breach
of privilege of the Senate arising out of the arrest of Senator Qazi Hussain Ahmed at
the time when the Senate was in session.
After the movers had read out their motions, the Acting Chairperson, Dr. Noor Jehan
Panezai, informed the House that she had just received the fax-message from the
Government of the Punjab that Senator Qazi Hussain Ahmed had since been released.
The movers asserted that by arresting him, the executive had prevented Senator
Qazi Hussain Ahmed from attending the session and thus from performing his
Parliamentary duties in the House leading to the breach of not only of his privilege
but of the entire House. Also, that the failure on the part of the authorities to send an
immediate intimation regarding his arrest to the Chairman, had led to the contempt
of the House. All of them pleaded for holding the motion in order for reference to the
Privileges Committee. Mr. F. K. Bandiyal, Minister for Interior, made a statement
giving Government point of view. According to this version the Senator along with
his followers was as already announced by him in newspapers, proceeding to village
Baseen on the Independence Day to restore twelve families, the lands and Houses
allegedly to have taken over by ex-MPA Akram Dheela. The Senator alongwith his
followers some of which were carrying arms was to pass in front of the House of the
ex-MPA who had also collected armed persons on the roof top of his House. The
administration having failed to persuade the Senator to adopt some other route and
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fearing bloody clash, had no option but to arrest the Senator and others under Section
107/49 of the Criminal Procedure Code. Cases were also registered against him and
those accompanying him under Section 16 of MPO, Section 188 of the CPC and under
the Loud Speaker Ordinance.
The movers did not appreciate the statement and argued that even if there was
justification for the arrest of the Senator, an immediate intimation about his arrest
should have been sent to the Chairman Senate. This failure on the part of the authorities
in itself was sufficient ground for holding the motion in order and for referring it to the
Privileges Committee.
After hearing both the sides, Dr. Noor Jehan Panezai,Acting Chairperson, held the
motion in order and referred it to the Privileges Committee.
Senate Debate
15th August, 1993.
85.

Privilege Motion: Refusal of permission to Pakistan Muslim league to hold public
meeting at the Quaid-e-Azam mazar on 14th August, 1993: plea that the refusal
was negation of freedom of speech, freedom of association and freedom of movement
guaranteed under Article 16, 17 and 19 of the Constitution: held in order and referred
to the Privileges Committee:
Ruling

On 15th and 17th August, 1993, Senators Lt. Gen. (Retd) Saeed Qadir, Khawaja
Muhammad Asif, Raja Muhammad Afzal Khan and Mr. Bostan Ali Hoti sought leave
to raise a question involving breach of privilege of the Senate arising out of the refusal
of permission by the Caretaker Government to the Pakistan Muslim League to hold
public meeting at the Quaid-e-Azam Mazar on the 14th August, 1993.
Mr. F. K. Bandiyal, Minister for Interior, opposed the motion saying that the matter
concerned the Provincial Government of Sindh.
Senator Lt. Gen.(Retd) Saeed Qadir explained that it was the right of a political party
to hold public meeting anywhere in Pakistan and accordingly the Muslim League
had applied to the Provincial Government of Sindh for the permission to hold public
meeting at the Quaid-e-Azam Mazar on the 5th August, 1993. The matter remained
undecided with that Government till 12th August, 1993, when the matter was taken
up with the Caretaker Prime Minister in Islamabad. At 5 p.m., on that day the Radio
Pakistan in its news bulletin announced that the Governor of Sindh had decided that
permission had been granted to both the political parties to hold public meetings
at the Mazar on 14th August, 1993. After this assurance when the Muslim League
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had finalized the arrangement for the public meeting there came an announcement
in the evening of 13th August, 1993, that no public meeting was to be allowed at the
Mazar on 14th August, 1993. He pleaded that if the permission was to be refused by
the Provincial Government an intimation could have been sent to the Muslim League
on the 5th August, 1993, or soon thereafter. He considered it as a betrayal of the
assurance of the Caretaker Government that it would not cause any obstruction in the
electioneering campaign of the League and as violation of Articles 16, 17 and 19 of the
Constitution guaranteeing freedom of speech, freedom of association and freedom of
movement.
Raja Muhammad Afzal added that in a Caretaker Government the Governor of a
Province was the representative of the Federal Government and through him the Centre
controls the affairs of the province. It was the Governor and not the Chief Minister to
form the Cabinet. As such the matter raised concerned the Federal Government and
not the Provincial Government.
Senator Bostan Ali Hoti alleged that as announced by its leaders, the PPP planned to
hold meeting at the Cosmopolitan Club and not at the Mazar. It was only after the
League had finalized its arrangements and erected a steel dais for the public meeting at
the Mazar that some bureaucrat made an application in ante date to the Commissioner
in the name of the PPP so as to provide the administration with the ground to sabotage
the public meeting of the League by using the pretext that permission had been refused
to both the parties. According to him the instructions in this regard had in fact been
sent to the Provincial Government by the Federal Government.
The Minister for Interior denied the allegations and stated as per report received
by him from the Governor the permission for holding public meetings at the Mazar
had been withdrawn to maintain the sanctity of the Mazar to avoid congestion and
blockade of the road and to avoid the possible clashes between the two parties. He,
however, had no objection to the referring of the motion to the Privileges Committee.
The Acting Chairperson, Dr. Noor Jehan Panezai, holding the motion in order referred
it to the Privileges Committee for enquiry and report.
Senate Debate.
17th August, 1993.
86.
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schemes for 1992-93 under Tameer-e-Watan programme: contention that caretaker
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Ruling
On 15th August, 1993, Senators Raja Muhammad Afzal Khan, Akhunzada Behrawar
Saeed, Syed Faseih Iqbal, Mr, Shahzad Gul and Mir Abdul Jabbar sought leave to
raise a question involving breach of their privilege arising out of the decision of the
Caretaker Government to freeze the development funds for schemes of Senators under
the Tameer-e-Watan Programme.
The movers taking part in the discussion on the admissibility of the motion which was
opposed by Mr. Ali Khan Junejo, Minister for Local Government, vehemently criticized
the reported decision of the Caretaker Government to freeze the development funds
for the Tameer-e-Watan Programme. They considered it as a bureaucratic action
which would halt the development of the country. It was also contended by them
that the mandate of the Caretaker Government was confined to the holding of fair
and impartial elections and it had no jurisdiction to withhold funds for development
schemes which had already been approved and work on which had also been started.
Discussion on the admissibility on the motion continued on the 17th August, when
Senators Syed Fazal Agha and Mir Abdul Jabbar also moved identical motions and
expressed their apprehensions about the wisdom of the decision of the Caretaker
Government. Senator Syed Fazal Agha also complained against the stopping of work
on the installation of P.C.Os recommended by the members. He also produced a copy
of a letter instructing various executing agencies not to start work on any development
scheme under the Tameer-e-Watan Programme.
Mr. Ali Khan Junejo, Minister for Local Government in a bid to clarify said that the
work on the ongoing schemes under the Tameer-e-Watan Programme had not been
stopped and funds on most of such schemes had been provided to the Provinces. Only
new schemes were not being started.
When enquired by the Acting Chairperson as to what was the Government policy
about new schemes, the Minister said that the matter was under consideration of the
Cabinet and that it would be decided in a week or ten days. He also undertook to
collect information about the development schemes relating to the year 1992-93 and
place it before the House on 19th August, 1993.
Mr. Ahmed Farooq, Minister for Communications, clarified that new P.C.Os could
not be installed for want of necessary equipment which was expected to be received
shortly.
On the 19th August, 1993, the Minister for Local Government informed the House
that the cost of schemes approved during 1991-92 and 1992-93 under the Tameer-eWatan Programme exceeded the budgetary provision by about Rs.1200 million and
that during the current year an amount of Rs.500 million out of a budgetary provision
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of Rs.2916 million had already been released. He categorically denied the issuing of any
instructions to suspend or stop work on any ongoing scheme anywhere in Pakistan.
However, release of hinds for any scheme irrespective of the year to which it belonged,
on which work had not already started had been withheld pending for suitable decision
thereon by the Cabinet.
Senators expressed their concern and dissatisfaction over the statement made by the
Minister that the development schemes for the year 1992-93 which had already been
approved by the previous Government but work on which could not be started, had
been held in abeyance and staged a token walkout against this decision even after
the Acting Chairperson had held the motion in order and referred the same to the
Privileges Committee.
Senate Debates.
15th August, 1993.
17th August, 1993.
19th August, 1993.

87.

Privilege Motion: Firing at the Karachi residence of the Senator belonging to the
opposition allegedly to intimidate him with the intention to deter him from performing
his duties and to obstruct him from attending the session: held in order and referred to
the Privileges Committee:
Ruling

On 30th December, 1993, Senators Mr. Aijaz Ahmed Khan Jatoi and Hafiz Hussain
Ahmed sought leave to raise a question involving breach of privilege of the former arising
out of the firing at his Karachi residence at mid-night of 23rd and 24th December,
1993. Mr. Jatoi explained that he being a member of the opposition had been criticizing
the Government for its wrong policies and therefore, he had been receiving threats. He
asserted that the instant firing at his residence was planned to intimidate him with
the intention to deter him from performing his Parliamentary duty and to obstruct him
from proceeding to Islamabad for attending the session scheduled to commence there
from the 26th December, 1993.
The Minister for Interior while admitting that there had been firing incident at the
residence of Mr. Jatoi contended that the Senator did not lodge any formal report with
the authorities concerned. However, investigations were in progress. He, however, did
not oppose the motion for its reference to the Privileges Committee.

238

Rulings of The Chair Privilege Motion

Mr. Jatoi also refuted the contention of the Minister that no report was lodged and
clarified that a report of the incident was lodged with the Defence Police Station.
Mr. Wasim Sajjad, the Chairman after hearing both the sides, held the motion in order
and referred it to the Privileges Committee.
Senate Debate
30th December, 1993
88.

Privilege Motion: Issuance of non-bailable warrants for arrest of mover by the
suppression of terrorists activities court at a time when Senate was in session: movers
assertion that the warrant was the result of the executive action aimed at preventing
him from attending the session: law Minister’s contention that as the matter related to
the action taken by the court in its discretion and not by the executive, the motion was
inadmissible: held that the facts needed to be investigated: referred to the Privileges
Committee for investigating the facts:
Ruling

On 1st February, 1994, Senator Makhdoom Khaliq-uz-Zaman sought leave to raise a
question involving breach of his privilege arising out of the issuance of non-bailable
warrants for his arrest by the Suppression of Terrorists Activities Court, Larkana, at a
time when the session of the Senate was going on with the motive to prevent him from
attending the same. The motion was co-sponsored by Senator Hafiz Hussain Ahmed.
Syed Iqbal Haider, Minister of Law and Parliamentary Affairs opposed the motion on
the ground that the matter pertained to the Court and not to the Government directly.
Makhdoom Khaliq-uz-Zaman explained that the non-bailable warrants for his arrest
had been issued by the Suppression of Terrorists Activities Court not for any offense
committed by him but for his having incurred displeasure of the Prime Minister and
Mr. Asif Ali Zardari by declaring his intention to go to the airport to receive Mir
Murtaza Ali Bhutto who was returning to Pakistan after seventeen years. In fact, he
had been threatened to face the consequences if he went to the airport to welcome
Mr. Bhutto. He further explained that not heeding the threats held out to him, he
went to the airport and after receiving Mir Murtaza Bhutto when he was leaving AlMurtaza, where a mob had gathered to welcome Mr. Bhutto, the police started firing
and teargassing without any provocation or even warning. This was done to involve
him in a criminal case for ultimate reference to the Terrorist Court and for issuing nonbailable warrants for his arrest at a time when the session of the Senate was going on.
The Law Minister refuted the allegations of the mover and contended that the
Suppression of Terrorists Activities Court had issued notice to him to appear before it.
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Since, he failed to do so, the Court declared him as absconder and issued non-bailable
warrants for his arrest. He maintained that it was purely a judicial exercise and action
was taken by the Court in its own discretion and there was no question of preventing
him from attending the session.
When enquired by the Chair whether the Privilege Motion would be inadmissible if
the warrant was issued by the Court, the Law Minister contended that it was so but
added that notwithstanding that position the matter could be referred to the Privileges
Committee for investigating the alleged facts.
The Chairman, Mr. Wasim Sajjad observed that if, as alleged by the mover, it was an
executive action, the chalan must have been filed by the police mentioning him as an
accused and the court had no option but to issue the warrant. He further observed:
“I don’t think we need to discuss it any further. The matter is sent to the Privileges
Committee for investigation, subject to the objection of the honourable Law Minister
that it is judicial matter but the facts can be investigated. So, we know whether the
facts are correct or incorrect, we will find out after the Privileges Committee has
looked into the matter.”
Senate Debate.
1st Februrary, 1994.
89.

Privilege Motion: Promulgation of an Ordinance by the President when the Senate
is in session: contention that it constituted breach of privilege of the House: held that
the Constitution as it stands at present does permit the President to promulgate an
Ordinance during the session of the Senate: no breach of Parliamentary privilege
occurred: ruled out of order:
Ruling

Senator Prof. Khurshid Ahmed asked for leave to raise a question of breach of privilege
of the Senate arising out of the promulgation of an Ordinance No. III of 1991. This
Ordinance seeks to amend the Zakat and Ushr Ordinance, 1980. The Ordinance was
promulgated on 19th January, 1991.
Prof. Khurshid Ahmed contend ed that this Ordinance had been promulgated at a
time when the Senate was in session. He also contended that a Bill could have been
introduced in the Senate to amend the original Ordinance and as such the promulgation
of an Ordinance at a time when Senate was in session constituted a breach of the
privilege of the Senate. He stressed that although the Ordinance was promulgated on
19th January, 1991, the Government had not formally laid the same on the table of the
Senate until he had moved the motion.
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Prof. Khurshid Ahmed referred to Article 89 of the Constitution, which empowers
the President to issue an Ordinance when the National Assembly is not in session. He
explained that under the 1973 Constitution as originally framed a Bill could originate
in the National Assembly only. The Senate was empowered to amend and modify the
Bill transmitted to it for approval. However in 1985, an amendment in Article 70 of the
Constitution was made according to which a Bill could originate in either House. A
consequential amendment ought to have been made in Article 89 according to which
the President could not issue an Ordinance except when either House of Parliament
was in Sesssion. He referred to the Indian Constitution to support this proposition.
Article 123 of the Indian Constitution states: “If at any time, except when both Houses
of Parliament are in session, the President is satisfied that circumstances exist which
render it necessary for him to take immediate action he may promulgate such Ordinance
as the circumstances appear him to require.
He stressed that the Constitution should be interpreted in a flexible manner and
words “except when both Houses of the Parliament are in session”, ought to be read
into Article 89 (1).
Prof. Khurshid Ahmed clarified that he was not against the substance of the
amendments made in the Zakat & Ushr Ordinance. He said that he objected to the
procedure adopted for promulgating the Ordinance by the President at a time when
the Senate was in session.
The Senator raised three main questions
141
Whether the President could promulgate an Ordinance
the time when the Senate was in session;

during

142
Whether the President’s discretion in being satisfied that
circumstances existed which rendered it necessary to take immediate
action to issue the Ordinance was correctly exercised;
143
Whether in the issuing of the Ordinance the government’s policy
was in any way, to circumvent the role of the Senate or the Parliament.
Mr. Sartaj Aziz, Minister for Finance representing the Government gave details as to
the need for the issuance of the Ordinance. He also replied to the objections raised by
Prof. Khurshid Ahmed. While responding to the first objection regarding the power
of the President to promulgate an Ordinance, Mr. Sartaj Aziz referred to Article 89 of
the Constitution of Islamic Republic of Pakistan. He agreed that after 1985 there was
a need for a corresponding amendment in Article 89 of the Constitution to provide
that the President may promulgate an Ordinance except when both Houses of the
Parliament are in session but this had not been done. The Constitution as it stood gave
power to the President under Article 89 (1) to issue an Ordinance when Assembly was
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not in session. There was no bar if the Senate was in session.
Mr. Sartaj Aziz while responding to the objection regarding, urgency of issuing of
the Ordinance and the basis on which the President was satisfied that circumstances
existed which rendered it necessary to take such action, stated that the immediate
promulgation of the Ordinance No. Ill had been necessitated because of the
complications which had arisen in the disbursement of Zakat after federalization of
the subject resulting from amendments made in 1990 in the original Ordinance. An
immediate action was required to rectify the situation well before the close of the
financial year. The circumstances then prevailing justified the President’s action in
promulgating the impugned Ordinance. He explained that the Ordinance had been
promulgated in good faith to fill up the lacuna which had been left after the amendments
made by the then government in 1990, by the Finance Act. He said that the Zakat
and Ushr reforms could not have been implemented if the discretion provided to the
President in the Constitution to promulgate Ordinance under Article 89 had not been
exercised.
While responding to the observation of Prof. Khurshid Ahmed regarding the policy of
the Government on the issuance of Ordinances, he assured that the government had
no intention of circumventing the role of the Senate or the Parliament, or to by-pass
the Parliament by issuing Ordinances. He further assured that the government would
utilize both the legislative bodies fully and the Ordinances would be issued strictly in
accordance with the letter of the Constitution. He stressed that the privilege of the
Senate could not be said to have been breached as the impugned action was taken in
exercise of the power vested in the President under Article 89 and was not violative of
the Constitution.
After hearing Prof. Khurshid Ahmed and the Finance Minister it appears that the
Constitution as it stands at present does permit the President to promulgate an
Ordinance even when the Senate is in session. The consequential amendment to restrict
this power has not been made. As matters stand at present the only limitation upon
the President is that he cannot promulgate an Ordinance under Article 89 (1) when
the National Assembly is in session. Where the National Assembly is not in session
and he finds that the circumstances exist which render it necessary to promulgate
an Ordinance he can do so irrespective of the fact whether Senate is in session or not.
Although it may be desirable that a similar bar on the action of the President be created
when the Senate is in session, the fact is that this has not been done so far. For this
purpose an amendment to the Constitution would be necessary. The need for such an
amendment flows logically from the provision that a Bill can now be introduced either
in the Senate or in the National Assembly.
I therefore, do not agree that the action of the President in issuing the Ordinance in
question was unConstitutional or malafide or it intended to by¬pass the Senate or the
National Assembly to legislate under the Constitution. I accept the assurance of the
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Finance Minister that the Government neither intended nor had so far by-passed or
circumvented the legislative powers of either House and would not have recourse to
the powers of the President under Article 89 except when there is an extreme urgency
and strictly according to the letter of the Constitution. I do hope that such occasions
would be rare indeed. I therefore, find that no breach of a Parliamentary privilege has
taken place. Accordingly, I rule the Privilege Motion out of order under Rule 62 (ii)
and (iii).
Wasim Sajjad
Chairman Senate.
Announced 4th June, 1995
90.

Privilege Motion: Launching of people’s programme for development by the Federal
Government and its implementation through non-elected people: contention that the
people’s programme itself is violative of Articles 32, 90, 97,137,142(a, b) and 145 of the
Constitution and constitutes an obstruction in the performance of the duties by the
Senators: held no question of breach of privilege involved: ruled out of order:
Ruling

On 11th May, 1989 Senators Muhammad Tariq Chaudhry, Prof.Khurshid Ahmed
and Qazi Abdul Latif sought leave to raise a question of breach of privilege arising
from the direct launching of the People’s Programme for development by the Federal
Government in the country. Senators Akhunzada Behrawar Saeed, Shad Muhammad
Khan and Jehangir Shah Jogezai spoke in favour of the Motion.
Senator Muhammad Tariq Chaudhry opposing the modalities adopted for the
execution of the People’s Programme contended that these modalities were unConstitutional, illegal and impractical. He held the opinion that these would encourage
corruption and disturb the Constitutionally created balance of power between the
Centre and the Provinces. He referred, in particular, to Articles 47, 141, 151 (1), 159,
170 of and 4th Schedule to the Constitution. The main thrust of his arguments was
that the People’s Programme was being implemented through agencies which are
neither recognised by the Constitution nor are subject to any audit in respect of their
expenditure. He urged that since even such smaller schemes as establishment of health
centres, construction of water supply schemes, opening of educational institutions,
etc., have been undertaken under this programme, its framework and the procedure
evolved for its implementation in particular, amounts to an interference in the domain
of the province and as such it constitutes an interference in the sphere allocated to
the Provinces under the Constitution. In addition, he emphasized that a huge amount
of Rs. 2 billion, earmarked for the People’s Programme, has been entrusted to such
persons who neither hold responsible positions nor are accountable for their deeds. In
fact most of them are persons whom the people had rejected in the last general election
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and the entrustment of such vitally important task of public nature to them would
amount to negating the people’s mandate against them. The programme is, thus geared
to favour the ruling party at the expense of the public exchequer to the detriment of
others.
Mr. Muhammad Tariq Chaudhry also referred to the practical problems likely to be
faced by this programme and expressed apprehension of its ultimate failure to achieve
the desired objective. He also criticized the non-involvement of Senators, who he
said are responsible for safeguarding the interests of the people of their respective
provinces, in the implementation of such a gigantic programme of public importance
and interest. According to him, this would tend to discredit them in the estimation of
their electorate. The Senate being the Upper House, he contended, has been literally
bypassed. The Senators are obliged to ensure that the system of the Government is run
according to the Constitution of the country. He, therefore, appealed and urged that
the Privilege Motion be held in order.
Prof. Khurshid Ahmed, referred to Articles 32, 90, 97, 137, 142 (a) and (b) and 145 of
the Constitution of Pakistan contending that the People’s Programme was against
the very scheme of the Constitution. It was discriminatory, launched with ulterior
motives and was clearly violative of provincial autonomy. He further elaborated
that the manner in which it was being implemented, could destroy the existing
Constitutional arrangements between the Centre and the Provinces, which the
Senators are Constitutionally bound to safeguard. He, therefore, concluded that the
implementation of the programme without the involvement of Senators on the one
hand and the Provincial functionaries and the elected representatives in each Province
on the other, would constitute an obstruction in the way of the performance of duties
by the Senators, who being the chosen representatives of Provinces having been
elected by the Provincial legislatures are deeply concerned with the development and
welfare of the people in their Provinces. Bypassing of the Senators, therefore, would, he
thought, constitute a flagrant breach of the privilege, both of the individual Senators
and of the House itself.
Senator Qazi Abdul Latif in his address questioned the People’s Programme as being
discriminatory and violative of the Constitution, hence amounting to a breach of
privilege of the House. These views were endorsed and arguments reiterated by
Senators Akhunzada Behrawar Saeed, Mr. Shad Muhammad Khan and Nawabzada
Jehangir Shah Jogezai.
Opposing the Motion Dr. Sher Afgan Khan Niazi, Minister of State for Parliamentary
Affairs and Mr. Aitzaz Ahsan, Minister for Interior drew my attention towards the
definition of “State”. They argued that State, which includes the Federal Government,
is obliged under Article 37 and 38 of the Constitution to promote social justice, to
eradicate social evils and to advance social and economic well being of the people. They
contended that the People’s Programme was intended to achieve these objectives.
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At this stage, the Chairman, Senate, pointed out that the objection was not about the
People’s Programme itself, but to the manner of its execution.
Mr. Aitzaz Ahsan, further argued that the grievance of the Senators, that they had
been unConstitutionally deprived of their privilege, was without any force since no
such right whatsoever had been conferred, even impliedly, upon the members under
the Constitution. The Minister further dispelled the apprehension of the movers that
the funds were outside the purview and jurisdiction of the Auditor General, drawing
attention to the safeguards provided under Articles 169 and 170 of the Constitution.
Mr. Aitzaz Ahsan, disagreed with the movers that every violation of the Constitution
amounts to a breach of Privilege. He relied upon PLD 1965 Supreme Court [P]90, PLD
1970, SC. [P].49, (Zia- ur- Rehman Kazi) M.N. Kaul Parliamentary practice pp 177178 Seervai 76 Edition p. 1684, Decisions of the Chair 1985-87 P. 63, 246 and 276 in
support of his argument. He argued that these authorities clearly established that
every unConstitutional act cannot be treated as a breach of privilege. To construe
or interpret alleged unConstitutional measures as unlawful is the prerogative of the
judiciary. He finally stated that the question of a breach of privilege arises only when
the Senator is obstructed in the performance of his duties as a member of the House
and the People’s Programme had not, in any way, obstructed any one of them in the
performance of his duties.
The objectives of the Programme are as follows:a.

Improvement and upgradation of physical and social infrastructure.

b.

To mobilise local resources and to motivate the people for productive
effort so that the process of development is associated with a large
segment of the population.

c.

To undertake, within the framework of the country’s overall
development plan, such productive projects as will build up the
economy through the provision of basic amenities. The projects
undertaken will be split into comparatively small units and will
materialise quickly.

d.

Welfare of under privileged sections of the population such as
women, disabled and aged.

e.

Improvement in employment opportunities for unemployed and
under employed.

‘‘No doubt these objectives are laudable. Nevertheless, it cannot be denied
that many of the schemes cannot be implemented without the support of
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the Provincial Governments. Therefore, from the practical point of view I
can not see how the objective of the programme can be realised without
active support of the Provincial Governments. Mr. Aitzaz Ahsan has relied
on entry No. 25 in the Concurrent Legislative List which is Population
Planning and Social Welfare. According to the Minister, social welfare
is a vast field and would give powers to the Federal Government to
implement schemes envisaged under the People’s Programme. The phrase
“social welfare” is no doubt a phrase which can be given a wide meaning.
However, it may be noticed that it occurs after the words “Population
Planning” in the Concurrent List. If a very wide meaning is given to this
phrase it would negate powers which stand conferred on the Provinces
under the Constitution. Having said this I would not like to dwell further
on this aspect because it is a delicate Constitutional matter which requires
interpretation. The appropriate forum for this purpose would be the High
Court and the Supreme Court if and when a question is raised before
them. For the present purpose even if I were to accept the arguments of
the Minister, 1 do not think it would help the Government because of the
provisions of Article 97 of the Constitution which states that the Executive
authority of the Federation is co¬extensive with its powers to make laws.
Nevertheless, the said executive authority “shall not, save as expressely
provided in the Constitution or in any law made by Majlis-e-Shoora
(Parliament), extend in any province to a matter with respect to which the
Provincial Assembly has also power to make laws”.
It is thus clear that if the Federal Government wishes to exercise its executive
authority in respect of a matter which is contained in the Concurrent List, then
Government action must be backed either by the Constitution or by a specific law
made for the purpose. The People’s Programme does not have the backing either of any
Constitutional provision or of any law framed by Parliament and is being implemented
entirely under the executive powers of the Federal Government.
However, the basic question remains whether a breach of privilege has taken place.
I agree with the Honourable Minister that generally a breach of privilege takes place
when the House or a Senator is prevented from performance of duties as envisaged by
the Constitution or the law. The People’s Programme, although it can be objected to
on several grounds, cannot be said to have caused any obstruction in the performance
of duties by the House or the Senators.
In view of the circumstances narrated above, I hold the Privilege Motion to be out of
order.
WAS1M SAJJAD
Announced Chairman Senate.
19th December, 1996
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91.

Privilege Motion: Failure of government to invite the member of the National Assembly
to be the Prime Minister, who commands the confidence of the majority of the members
of the National Assembly in term of Article 91 (2a):plea that it constitutes breach of
the privilege of the House: held that Article 91(2a) envisages the change in the mode of
election of the Prime Minister after 20th March, 1990 and does not effect the sitting
incumbent of the office of Prime Minister after the above date: ruled out of order:
Ruling

By their Privilege Motion No. 2 Senators Akhunzada Behrawar Saeed and Prof. Khurshid
Ahmed have sought leave to raise a question of breach of Parliamentary privilege of the
Senate arising out of the failure of the Government to observe mandatory provisions of
Article 91 (2A) which became operative on 21st March, 1990.
It has been provided in this sub-Article that notwithstanding any thing contained
in Clause (2), after the 20th day of March, 1990, the President shall invite a member
of the National Assembly to be the Prime Minister who commands the confidence
of the majority of the members of the National Assembly as ascertained in a session
of the Assembly summoned for the purpose in accordance with the provisions of the
Constitution. The movers contended that non observance of this provision has caused
a breach of the privilege of the House. The breach, they said, has also occurred as the
Prime Minister is the Leader of the House and her absence from the House has affected
the proceedings of the House.
Chaudhry Aitzaz Ahsan, Minister for Interior opposed the motion on various grounds.
The main thrust of the argument of Mr. Behrawar Saeed was that Article 91 (2A)
substitutes the provisions of Article 91 (2) after the 20th March, 1990, and the
discretion of the President to appoint a Prime Minister under Article 91 (2) after
the cut out date that is 20th March, 1990, ceases to exist. Resultantly, his argument
was that the member of the National Assembly who was appointed by the President
under Article 91 (2) as Prime Minister has automatically ceased to hold the office
after the 20th March, 1990, necessitating the President to invite the member of the
National Assembly under Article 91 (2A) to be the Prime Minister who commands the
confidence of the majority of the members of the National Assembly as ascertained in
a session of the National Assembly summoned for the purpose in accordance with the
provisions of the Constitution. The President, he contended, ought to have complied
with this requirement of Article 91 (2A) soon after the 20th March, 1990, as the Prime
Minister whom he appointed under Article 91 (2) had ceased to hold office after
20th March, 1990. To lend support to this view he relied on the proviso to Article
130 (2A) whereunder a Chief Minister holding office on 20th March, 1988 was given
Constitutional protection to remain in office after 20th March, 1988. Similar protection,
he argued, was not expressly given to the Prime Minister who held office on the 20th
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March, 1990. The provisions of Article 91 (2A) and Article 130 (2A), it has been argued,
are pari-materia. Consequently, the Prime Minister would be deemed to have ceased
to hold office after 20th March, 1990, making it a Constitutional obligation for the
President to take action under Article 91 (2A). The provisions of Article 91 (2A), it has
been urged, are mandatory. Therefore, the failure of the Government to take action
under this Clause has caused a breach of the Parliamentary privilege of this House.
Prof. Khurshid Ahmed also drew support in this behalf from the Rules of Procedure
and Conduct of Business in the Senate, 1988. He referred to Rule 2 which defines the
term “the Leader of the House”. It says: “Leader of the House means the Prime Minister
or a member appointed by him to represent Government and regulate Government
business in the Senate when the Prime Minister is not sitting in the House.” The Prime
Minister, he submits, is an integral part of the Senate, being its Leader. But she by, the
operation of Constitutional provision contained in Article 91 (2A), has ceased to hold
office. Hence the Senate proceedings have been impeded in his absence.
Prof. Khurshid Ahmed said that he was cognizant of the Chairman’s ruling that
interpretation of the Constitution was the prerogative of the superior judiciary and
the Senate was not an appropriate forum to undertake that exercise. However, he said
the question involved here was whether the Prime Minister had ceased to hold office
after 20th March, 1990, which has a direct bearing on the proceedings of the House.
Therefore, the House itself and no other forum would be competent to interpret the
relevant Article and make a binding determination on the question having direct
nexus with the proceedings of the House. He also submitted that the absence of a
Constitutionally elected Prime Minister had created a political vacuum in the country.
Concluding his arguments he submitted that if the framers of the Constitution
intended to save the sitting incumbent of the office of the Prime Minister after the
cutoff date i.e. 20-3-90, they would have conveniently done so by introducing a proviso
under Article 91 (2A) in terms, similar to the one contained in the proviso to Article 130
(2A) which enabled the sitting incumbent of the office of the Chief Minister to remain
in office after 20th March, 1988.
Senator Qazi Abdul Latif argued that there is a genuine difference of opinion as to the
interpretation of the relevant Clauses of the Constitution. He submits that a dominant
majority of the people of Pakistan think that the country is being run without a
Constitutionally appointed Prime Minister. It is, therefore, necessary in order to satisfy
the people of Pakistan that the Prime Minister must get hereself re-elected in a manner
provided in Article 91 (2A) to legitimize her continuing in office.
Opposing the motion Ch. Aitzaz Ahsan submits that there are obviously two issues for
consideration; one is legal/Constitutional issue, the other is the wish and desire of so
many people including the members of this House that the Government should follow
a path proposed by the movers and Qazi Abdul Latif. But the 20th March as a day, has
only one relevance i.e. on that day the mode of the election of the Prime Minister has
changed but it has no legal effect on the sitting incumbent.
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He referred to a precedent according to which some professors of surgery were
appointed without reference to the Public Service Commission but later the law was
changed on a given date under which a reference to the Public Service Commission for
appointment of a Professor was made mandatory. Therefore, this change in law was
not applied to the appointments made earlier as the appointments were made prior
to the change in the relevant law. The position, here, he submits, is analogous. The
National Assembly of Pakistan, he submits, is elected for a term of five years under
Article 52 which says; “The National Assembly shall, unless sooner dissolved, continue
for a term of five years from the day of its first meeting and shall stand dissolved at
the expiration of its term”. He said that the National Assembly commenced its first
meeting on 1st December, 1988. The term of the Prime Minister is co-terminous with
the term of the National Assembly barring certain contingencies. The sitting Prime
Minister who was nominated on the 30th of November, 1988, took oath of office on
the 2nd December, 1988. She would continue to hold office for the normal term of
the Assembly until it is sooner dissolved notwithstanding the provision of Article 91
(2A). He explained that the President under Article 91 (2) appointed, in his discretion,
Mohtarma Benazir Bhutto, the Member of the National Assembly as Prime Minister
who, in his opinion, was most likely to command the confidence of the majority of the
members of the National Assembly. Subsequently, she took a vote of confidence under
Article 91 (3) from the National Assembly on December 12, 1988. Refereing to Clause
(2A) of Article 91, Mr. Aitzaz Ahsan gave emphasis on the word “after” and argued that
the words used by Constitution are not, “on or immediately after the 20th March”, but
“after the 20th March, 1990”. This could be a year after, two years after etc. depending
upon the vacation of office by the Prime Minister. It does not mean that it will become
operative immediately after the 20th March, 1990. He submits that under Clause (5)
of Article 91 the President, if he so wishes, can ask the Prime Minister to obtain a vote
of confidence from the Assembly.
Meeting the arguments raised by Senators Behrawar Saeed and Prof. Khurshid Ahmed,
Mr. Aitzaz Ahsan submitted that proviso to Clause (2A) of Article 130 would have
been applicable to interpret the scope of Article 91 (2A) if the two Articles, i.e. Article
91 (2A) and Article 130 (2A) were Pari- materia but the provisions of Article 91 (2A)
and Article 130 (2A) are couched differently. He, argued that the two Articles are
not Pari-materia. The provisions of Article 91 (2A) are also ambiguous. Therefore, it
would not be proper to draw parallel between the two Articles and assume that since
there is no proviso to Clause 2A of Article 91 giving protection to the holder of the
office of the Prime Minister to remain in office after the 20th March, 1990, as given
to Chief Minister under proviso to Article 130 (2A), the Prime Minister would be
presumed to have vacated the office after the cutout date. This assumption, according
to him, is misconceived. He also explained that if the previous Assembly were not
uncerimoniously dissolved on the 29th May, 1988, if would have completed its normal
term of 5 years on 20th March, 1990 and the office of the Prime Minister would
have fallen vacant on 21st March, 1990. In that eventuality, the President was under
obligation to fill up the vacant office under Clause 2A.
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In order to appreciate the arguments advanced on the interpretation of Clause 2A of
Article 91 it would be imperative to go into the background and legislative history of
the introduction of Clause 2A in the Constitution.
It may be recalled that after the General elections held on 28th Februrary, 1985
the Assembly which came into being held its first session on 20th March, 1985.
Mr. Muhammad Khan Junejo who was Leader of the Pakistan Muslim League was
inducted into Office as the Prime Minister of the country on 23rd March, 1985. He
took a vote of confidence from the National Assembly on 24th March, 1985. Before
the General elections and the induction of the new Government into office the then
Chief Martial Law Administrator and the President of Pakistan, General Muhammad
Zia-ul-Haq, introduced some major amendments in the Constitution of 1973. After a
decision had been taken to return to normal civilian government, it was considered
necessary to give a Constitutional cover to the amendment made during the Martial
Law period. Accordingly a Bill called the Constitution (8th Amendment) Bill 1985, was
introduced. This Bill was passed by the Parliament in December, 1985 and after the Bill
had received the assent of the then President and become an Act of the Parliament,
Martial Law was revoked by Section 10 of the Constitution (8th Amendment) Act,
1985, under this amendment. Clause 2A was added to Article 91 whereunder the mode
of the election of the Prime Minister was changed effective from the 21st March, 1990.
Under Article 52 of the Constitution, it has been provided that the National Assembly
shall, unless sooner dissolved, continue for a term of five years from the day of its first
meeting and shall stand dissolved at the expiration of its term. The first session of the
Assembly took place on 20th March, 1985, the five years term of the Assembly would
have expired on 20th March, 1990 which date coincides with the date mentioned in
Clause 2A of Article 91. The Parliament which passed the 8th Amendment Bill was
conscious of the fact that the Assembly would complete its normal term under Article
52 on 20-3-85, and the Prime Minister who was then in office would vacate his office
upon the expiration of the term of the Assembly on 20th March, 1990, unless dissolved
earlier as contemplated in Article 52. The Parliament was therefore, cognizant of the
fact that there would be a vacancy in the office of the Prime Minister on the cutout
date. Viewed in this context, it would be reasonable to construe that the word ‘after’
used in Clause 2A of Article 91 has some nexus with the vacant office of the Prime
Minister after the cutout date that is after 20th March,1990. The mode under which
the vacant office would be filled was provided under Clause 2A. In the circumstances,
it would be difficult to construe, without doing violence to the language employed in
Clause (2A) that the sitting incumbent would automatically cease to hold office after
the 20th March, 1990 and that President would be under a Constitutional obligation
to take action under Clause (2A).
The movers relied, however, on the proviso to Article 130 (2A) and contended that
under that proviso the sitting incumbent of office of the Chief Minister has been given
Constitutional protection to stay in office after the cutout date i.e. 20th March, 1988.
If the Parliament intended to give identical protection to the sitting incumbent of the
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office of the Prime Minister to stay in office after the cutout date i.e. 20th March,
1990, it would have done so in express terms as was done in case of the sitting Chief
Minister. As the Parliament has not provided that protection to the sitting incumbent
of the office of the Prime Minister, consequently, the latter has ceased to hold office on
21st March. Mr. Aitzaz Ahsan, however, argued that the provision of Article 130 (2A)
and Article 91 (2A) are not Pari-Materia, therefore, we cannot invoke the provisions
of Article 130 (2A) to interpret the scope and application of Clause (2A) of Article 91
to the given situation. He submitted that Clause (2A) simply changed the mode of
election of the Prime Minister. But it would not apply to the sitting Prime Minister
who would, notwithstanding Clause (2A), continue to stay in office as long as she has
not lost confidence of the Assembly or has, otherwise, vacated the office. The word
“after” used in Clause (2A) will apply to the election of the Prime Minister when the
vacancy of the Prime Minister occurs after 20th March, 1990. The reference to proviso
to Article 130 (2A), he submits, is not relevant to interpret Clause 2A of Article 91,
Mohtarma Benazir Bhutto was the sitting Prime Minister on 1-12-88. She was inducted
into office on 20-2-88. She had come into office as a result of the mandate of the people
she had obtained in General election held in 1988. After coming into office she took a
vote of confidence from the Assembly on the 12th December, 1988. She was, therefore,
entitled to continue to stay in office as long as the Assembly which had voted her into
power completed its normal term as required by Article 52 or she had vacated the
office otherwise as provided in the Constitution.
After careful consideration of the arguments on both sides I find that the interpretation
of Clause (2A) of Article 91 is not free from difficulty but looking to the legislative
background and the history of the amendment I am inclined to agree that the word
“after” used in Clause (2A) envisages the change in the mode of election of the Prime
Minister after 20th March, 1990. It does not affect the sitting incumbent of the
office of the Prime Minister after 20th March, 1990, and this Clause would come into
operation any time after 20th March, 90, when there is a vacancy in the office of the
Prime Minister.
As regards to argument advanced by the movers on the basis of proviso to Article 130
(2A) I find, it was introduced by way of abundant caution to doubly protect the sitting
incumbent of the office of the Chief Minister to stay in office after the cutout date i.e.
20.3.88.
It is relevant to note that the Constitution provides various contingencies under which
the Prime Minister vacates the office:a.

when, after he is appointed under Clause (2) or as the case may be,
invited under Clause (2A), has failed to obtain a vote of confidence
from the National Assembly within a period of sixty days from his
induction into office;
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b.

where he has failed to obtain a vote of confidence from the Assembly
under Clause (5) of Article 91 or,

c.

when he resigns from office by writing under his hand addressed to
the President under Article 91 (6);

d.

when the Assembly is dissolved after completing its term of five
years under Article 52;

e.

when the President dissolves the Assembly under Article 58 (2)(a),
upon a Resolution for a vote of no confidence passed by the Assembly
under Clause (4) of Article 95 or 0 when the President dissolves the
Assembly under Article 58 (2)(b).

No other contingency is provided in the Constitution under which the Prime Minister
may cease to hold office. If the framers of the Constitution intended to deprive the
Prime Minister of his office on 21st March, 1990 by operation of Clause (2A) of Article
91 (2), there would have been an express provision signifying that intention by making
expression to the effect that the Prime Minister will cease to hold office immediately
after 20th March, 1990. Clause (2A) it would appear, simply provides a different mode
of election after 20th March, ¬1990 and does not operate to affect the sitting incumbent.
Usually, it is not permissible for a court or an authority exercising judicial or quasi
judicial functions to take cognizance of the subsequent events after the accrual of the
cause of action. But in certain circumstances it may be permissible for the authority
exercising such functions to take cognizance of the subsequent events with a view to
reaching a correct conclusion on the issues raised before it. In the instant case, it will
be recalled, the President dissolved the National Assembly of which Benazir Bhutto
was the Leader of the House on 6th August, 1990 under Article 58 (2) (b). On the same
date Mr. Ghulam Mustafa Jatoi was inducted into office as caretaker Prime Minister.
He vacated the office after general election held in November, 1990. The President
called the special session of the Assembly on 6th November, 1990 under Clause (2A)
of Article 91 and invited Mian Nawaz Sharif to be the Prime Minister. In that session
130 members voted in favour of Mian Nawaz Sharif and 39 members supported MNA
Muhammad Afzal Khan. As the overwhelming majority of the members of the National
Assembly supported Mian Nawaz Sharif he was declared to have been elected as Prime
Minister. On 8.11.90 Mian Nawaz Sharif also took vote of confidence in the Assembly.
The Constitutional position now is that whenever the Prime Minister’s office becomes
vacant the President will invite a member of the National Assembly to be the Prime
Minister after ascertainment of the wishes of the members of the National Assembly
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in a session summoned for this purpose in accordance with the Constitution. Article
91 Clause (2) has now become infructuous and is no longer effectively a part of the
Constitution. Therefore, the interpretation of the scope and applicability of Clause 2A
of Article 91 to the given situation has now become a matter of academic interest.
Assuming for the sake of argument that the President or the Government was under
obligation to take action under Clause (2A) on 21-3¬90 as argued by the movers no
breach of Parliamentary privilege of the House or its members had occurred as the
alleged failure has not affected the proceedings of the House and as no member of
the House was obstructed in the discharge of his duties as member of the House. The
House has been transacting its usual business under the Constitution. Even otherwise,
each and every Constitutional violation does not necessarily give rise to a breach of
any Parliamentary privilege unless the working of the House has been affected by such
violation or a member of the House has been prevented from discharging his duties as
such.
In the ultimate analysis, I find the motion does not raise an arguable question involving
breach of any Parliamentary privilege as guaranteed by Constitution or law requiring
intervention of the House. Accordingly, I rule the motion out of order under Rule 62
(ii) and (iii) of the Rules of Procedure and Conduct of Business in the Senate, 1988.
Wasim Sajjad Chairman Senate
Announced
19th December, 1996.

92.

Privilege Motion: Press conference made by a Senator disclosing government plan to
kill certain important personalities: Secretary interior refuted the allegations through
letter addressed to the Senator with a copy to Chairman Senate for appropriate action:
contention that such correspondence constituted breach of privilege of the mover and
the House: held that the contents of the correspondence in no way seemed to constitute
an obstruction to the mover in the discharge of his Parliamentary duties: ruled out of
order:
Ruling

Senator Muhammad Tariq Chaudhry sought leave to raise a question of breach of
Parliamentary privilege arising out of the correspondence addressed by the Interior
Division to the Senate contents of which, the mover contends, constituted a breach of
his Parliamentary privilege and that of the House.
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The facts of the matter briefly are that Secretary Interior Division addressed u.o. No.
1/25/90-Pol.I (1) dated 9th January, 1990 to me. The letter was marked secret. In this
letter the Secretary Interior disclosed that Senator Tariq Chaudhry (mover herein)
addressed a press conference in the Parliament building on 4th January, 1990 and
alleged in that conference that the then government had planned to kill Maulana Tahirul
Qadri but did not implement the plan as according to him, it was leaked out. He also
alleged that the then government had prepared another plan under the supervision of
Mr. Ghulam Mustafa Khar for killing one of the Ministers of the Federal Government
from Lahore in a public meeting, with a view to creating serious law and order problem.
According to the Senator, the Punjab Government would be made responsible for the
incident which would force the President to impose Governor Rule in the Province. He
also referred to the statement of the Governor Punjab and activities of Mr. Khar during
the last three months as also the role of Radio/TV, terming these as a prelude to this
plan. The letter further states that the allegation levelled by the Senator (mover) are
baseless and are meant to augment the posture taken by IJI with the PPP as part of its
disinformation and vilification campaign. In this letter the Interior Secretary observed
“while normal opposition is understandable but it is not in the country’s interest to
propagate fabricated material which tends to become instigative in nature. “The use
of the precincts of an August House is not considered to be in accordance with the
conventions for using the House11. The concluding paragraph of the letter states; “the
above matter has been brought to the notice of Chairman for appropriate action.
The Secretary, Interior Division addressed another letter of even number dated 18th
January, 1990, this time, to the Secretary, Senate requesting the latter to ask the mover
to provide evidence supporting the allegations made by him in the press conference so
that an inquiry could be held in the matter. The Senate Secretary sent a copy of this
letter to the mover for his information and for such action as may be called for. After
receipt of the copy of the u.o. he moved the Privilege Motion under consideration.
In his motion the mover contended that the correspondence between the Interior
Secretary and the Senate Secretariat constitute a veiled threat to him and is an
attempt to adversely affect his performance and activities as Senator. He considered
that according to law the Interior Division had no authority to write such insulting
letter. This, he contended, not only constituted a breach of his known Parliamentary
privilege but that of this House as well. This could, he observed, take a serious turn in
the time to come. The Minister opposed the motion. I heard the matter at length on
28th March, 1990 and reserved my ruling.
There is no doubt that the mover did address a group of journalists in the cafeteria of the
Parliament which is usually used by the members for such purposes. The mover made
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certain allegations regarding People’s Party Government plans. The government did not
contradict these disclosures as being false and baseless through mass media. However,
in the u.o. letter referred to above, the Interior Secretary denied the allegations of the
mover made in the press conference. The Interior Secretary considered these allegations
as constituting a part of the alleged campaign of disinformation and vilification against
the then People’s Party Government. In the course of hearing the mover was asked to
furnish, if he had, any credible evidence to substantiate the allegations made by him in
his press conference but he was unable to do so. He, however, was of the view that the
political activities of the Pakistan People’s Party were indicative of such plans.
From the facts stated above, it would appear, that one option available to the
government was to have issued a contradiction through mass media denying allegations
and thus shifting the burden of proof regarding correctness of the version of the mover
on to him. Another option available to the government was to initiate an action in law
against the mover, if so warranted, and thus vindicate its position in the estimation of
the people. The government, for reasons best known to it failed to exercise either of
the two options.
In nutshell, whatever be the legal consequences arising out of the allegations and their
denial by the government as false or baseless, the writing of a letter by the Interior
Secretary to the Chairman Senate which was marked secret though it may well be
misconceived or uncalled for, could not be held as illegal or a veiled threat to the mover
to stop his political activities against the government and would in no wav seem to
constitute an obstruction to the mover in the discharge of his duties and functions.
At this juncture I must make it clear that as Chairman Senate I do not enjoy supervisory
jurisdiction over the members of the House. They are free to address press conferences
and release statements to the press on any political issue or other issues of public
importance whenever they like to do so. In this regard, they enjoy full freedom of
thought, speech and movement and may evolve their own methadology and procedure
to air their views to the public. However, if they, in the course of their political
activities, commit any wrong or violate any law they are amenable to judicial processes
as ordinary citizens of the country. Seen in this context, the correspondence initiated
by the Interior Division was misconceived and uncalled for. The government could
have asked the mover directly for furnishing evidence to substantiate his allegations
and taken appropriate action in law if so advised, if he thereafter failed to substantiate
them. Another aspect is that the mover made these allegations in the cafeteria and not
in the House. Such a statement, therefore, does not enjoy Constitutional protection.
The position would have been different, if he had made these allegations in the House.
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Accordingly, I rule the motion out of order under rule 62 (ii) and (iii) as no intervention
of the Senate is called for.
Wasim Sajjad Chairman Senate
Announced
19th December, 1996.

93.

Privilege Motion: Press statement of the Housing Minister to the effect that members
of Parliament were a hurdle in the allotments of Houses on merit: the Minister also
disclosed the name of the member who criticized the allotment policy of the government
in the Standing Committee but at the end of the meeting handed over to the Minister
two applications for allotment: Minister concerned denied the correctness of the
statement as reported in the press: held that it was a general statement without naming
any Senator: no breach of privilege is involved: ruled out of order:
Ruling

Senator Prof. Khurshid Ahmed sought leave to raise a question of breach of his
Parliamentary privilege arising out of the statement of Housing Minister reported in
daily “Jang”, dated 2nd November, 1991. The statement is to the effect that the greatest
hurdle in the way of allotments on merit are the members of Parliament who exert
pressure on him. If they stop interfering, allotments could be made on merit. The
statement further says that on Thursday during Question Hour, the Minister informed
the House that in the Standing Committee on Housing one Senator gave a lengthy
speech on allotments of Houses on merit but after the conclusion of the sitting he gave
him (Minister) two applications and wanted that he (Minister) should sign them.
Upon this statement several members rose on their seats and asked the Minister to
disclose the name of the Senator. The Minister then mentioned the name of the mover.
The Minister denied the correctness of the statement reported in the press and stuck
to his statement made in the House on 21st November, 1991. In the House the Minister
stated that there was a meeting of the Standing Committee on Housing, where an
honourable Senator was present whocriticised the allotment policy of the Ministry and
advised that allotments should be made on merit but after the committee concluded its
sitting he took out two papers from his pocket and gave them to him. At this stage the
Minister did not disclose the name of the Senator but when several Senators insisted
he mentioned the name of the mover.
I have carefully considered the arguments of the mover and the Minister concerned
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and gone through the relevant record.
As the Minister had denied the correctness of the statement reported in the press and
also contended that he was not responsible for the incorrect reporting in the press he
could not be held accountable for the allegations made against him in the statement.
I therefore rule this statement out of consideration. As regards the statement made
by the Minister in the House I do not find any allegation or imputation in it which
may detract from the credibility of the mover or impair his image, status or position.
Even if the statement reported in the press is assumed to be correct the contents of it
do not give an impression that the Minister intended to malign the mover or ridicule
his position or status or damage his credibility as Senator. It is a statement of general
nature in which no name of any member has been mentioned.
Accordingly, I rule this motion out of order.
Wasim Sajjad
Chairman Senate
Announced
19th December, 1996.
94.

Privilege Motion: Press statement of a head of a foreign country, visiting Pakistan,
alleging that the mover made millions of Dollars in Afghan Jehad: contention that it
forms part of government campaign of vilification against the mover and constitutes
breach of privilege: held inadmissible on the ground that such statements of a foreign
dignitary could not be made the subject matter of a Privilege Motion:
Ruling

Senator Qazi Hussain Ahmed sought leave to raise a question of breach of his
Parliamentary privilege arising out of the press statement of the President of the
Islamic Republic of Afghanistan Prof. Sibghatullah Mujadadi, made on 28th May
in Frontier House, Peshawar in which he alleged that Qazi Hussain Ahmed made
millions of dollars in Afghan Jihad. These allegations he submitted were repeated
by Mr. Muhammad Siddique Khan Kanju, the Minister of State for Foreign Affairs,
Sardar Assef Ahmed Ali, Minister of State for Planning and Mian Abdul Sattar Laleka,
the Federal Minister for Information and Broadcasting in their statements appearing
in the press. This, he contended, forms part of government campaign of vilification
against him. These allegations, the mover contends, have breached his Parliamentary
privilege as Member of this House. In fact, he maintains, it has adversely affected the
Jihad in Kashmir.
I asked the member to speak on the admissibility of the motion leaving out the
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allegations against the President of Afghanistan as it was not proper to discuss the
conduct of a foreign Head of State of friendly country in the House. However, he could
refer to the statement of Ministers. Qazi Hussain Ahmed replied that he had made the
statement of the Ministers as the basis of his motion and would continue his arguments
on admissibility to them alone.
Raja Muhammad Afzal Khan rising on a point of order objected to the procedure
adopted by me saying that unless the Minister opposed the motion the member could
not be heard on the admissibility. If the motion is not opposed it should straightway,
be referred to the Privileges Committee for consideration. I then, remarked, it is for me
to judge whether the motion is admissible or not irrespective of the fact whether or not
it is opposed by the Minister.
Speaking on admissibility of the motion the mover submitted that he had himself
declined to make comments on the allegations made by Prof. Mujadadi who was on
a state visit to the country, but fundamental issue is that prior to that Prime Minister
Mian Muhammad Nawaz Sharif after Jamat- e-Islami quitted the IJI accused him in
a press conference that he would inform the Majlis-e-Shura of Jamat-e*Islami about
his black deeds. The mover stated that after reading the Prime Minister’s allegations
he invited the Prime Minister to address the Majlis-e-Shura and make whatever
disclosures he wanted to about him in the Majlis-e-Shura. Thereafter, he submitted,
Sardar Assef Ahmed Ali the State Minister for Economic Planning made a statement
that the President of Afghanistan possessed proof of the allegations that the mover
had made crores of rupees in Afghan Jihad and that enquiry would be made against
Jamat-e-Islami. The Minister had thus tried to create doubts and suspicions about his
(mover’s) honesty and credibility. He then referred to the statement of the Minister
of State for Foreign Affairs datelined Lodhron in which he said that Prof. Mujadadi’s
allegations could not be lightly ignored. Along side there was a statement of the
Minister for information and Broadcasting making similar comments.
Intervening I observed that there are two aspects of the issue raised in the motion.
First, there were accusations of personal nature against the mover who is also a
member of this House. In that capacity, he had a right to clarify his position and he had
availed an ample opportunity to do so. Second, the motion had some technical aspects
based on principles and precedents. Then I observed: Firstly, a Privilege Motion is
not admissible if it is based on political statements. The mover was at liberty to make
a counter statement to neutralize the effects of allegations made against him. It is an
open fight in the political arena and should be waged on that front generally. The
second principle governing a Privilege Motion is that breach takes place when the
impugned statements wherever they may be emanating from, have caused obstruction
in or prevented the member in the discharge of his duties and functions as a member
of this House.
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The mover maintained that levelling of personal allegations would not come within
the purview of a political statement. The accusation of embezzlement is a serious
reflection on his character and insisted that the motion be referred to the Committee
where he would have an opportunity to further clarify his position.
Taking the floor Senator Prof. Khurshid Ahmed contended that under the law and
the Constitution the personal capacity as a political worker and as a member of the
Parliament were not distinguishable in such matters on certain occasions. Senator
Yahya Bakhtiar submitted that in the instant case, it is not a question of a political
statement. Political statement can be of hundreds of types but when somebody attacks
a member’s integrity it is a different thing.
Further consideration of the motion was resumed on 24th June, 1992. Taking the
floor the mover asked permission to add one more point in support of his motion. He
submitted that under Article 62 (f) qualification of a member is that he is sagacious,
righteous and non profligate and honest and “Ameen”. If he is, the mover maintains,
not “ameen” or righteous as alleged, his membership will be affected. He can, therefore,
legitimately raise the question of breach of his privilege in this House.
I observed: Article 62 applies where the member seeks election. As the mover has
already been elected the Article will not apply. Article 63 may have application as it
deals with the disqualification of a member and its implication could be examined.
However, there is another aspect of this matter. All the three Ministers have individually
and categorically denied on the floor of the House having made any statement accusing
the mover of embezzlement in funds.
I then drew the attention of the mover to the Ministers denial on the floor of the House.
The mover then contended that actually his motion was based on the accusations of
Prof, Mujadadi, the interim President of Afghanistan and not on the statement of the
Ministers. This is contrary to the position taken up by the mover at the very outset
when I started hearing him on the admissibility of the motion. He had agreed and
rightly
so that the statement of a foreign Head of State cannot be the subject of a motion
before this House.
The mover had alleged that the statements had undermined his efforts for liberation
of Kashmir. However, efforts allegedly made by the mover in Jihad in Kashmir or
Afghanistan have apparently no nexus with his status as Senator or the performance
of duties as a member in this House. In such circumstances, he has only one option
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to vindicate his position if he considers that the accusations are false, i.e. filing a case
in a court oflaw for defamation or for damages against those who are responsible for
tarnishing his reputation as leader of a political party in relation to his activities and
programme to advance the cause of Jihad both in Kashmir and Afghanistan.
This apart, interestingly, the three Minister whom he alleged had accused him falsely
of embezzling crores of rupees in Afghan Jihad have categorically denied having
made the impugned statements. Moreover, when Prof. Mujadadi made the impugned
accusations he was in Pakistan as state guest in his capacity as the Head of a Foreign
country. He, therefore, enjoyed complete diplomatic immunity and protocol and was
not subject to judicial processes of any court in this country. Similarly, Parliament of
Pakistan of which Senate is a limb, has no jurisdiction or power to initiate a proceeding
in contempt or in breach of privilege against the Head of a State.. I, therefore, can not
take cognizance of the impugned statement which patently falls outside the purview
and scope of Rule 60 of the Rules of Procedure. The Senate could, however, interfere
if a question raised had hindered or obstructed the mover in the performance of his
Constitutional duties in the House, or where his character or role detracting from his
credibility during his performance in the House is questioned.
Accordingly, I hold the motion inadmissible under Rule 62 (ii) and (iii).
Wasim Sajjad
Chairman Senate
Announced
19th December, 1996.

260

Rulings of The Chair Question

95.

Question: Through question or their supplementaries commitment in policy issues
could not be obtained from the Minister concerned.
Ruling

On 5th February, 1986, during Question Hour, Senator Maulana Kausar Niazf through
a supplementary, asked the Interior Minister whether he was in agreement with a
provision for separate Prison Houses for political detenues /prisoners as recommended
by a Committee headed by Mr. Muhammad Ali which submitted its Report to the
Government on the subject in January, 1986. The Chairman, Mr. Ghulam Ishaq Khan,
ruled that a commitment on Policy issues could not be obtained from a Minister, in
this manner.
Senate Debate,
5th February, 1986
P 509-510.
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96.

Resolution: A Resolution cannot be moved by some other member on behalf of the
mover: mover’s presence essential: Resolution was hdd to have been dropped due to
absence of the mover.
Ruling

On 9th Februray, 1986, Senator, Amir Abdullah Khan Rokari’s Resolution given notice
of earlier, came up for consideration in the House but he was not present when it was
taken up in its turn in the Orders of the Day. Some other member sought to move
the Resolution on his behalf. The Chairman, Mr. Ghulam Ishaq Khan, observed that
the presence of the Member in whose name the Resolution stood was essential at the
time of moving it and since the member was not present to move the Resolution when
called upon to do so at the relevant time, the Resolution would be held to have been
dropped.

Senate Debate,
9th February, 1986,
p. 673.
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97.

Adjournment Motion: The mover sought leave to discuss a matter regarding inadequate
health coverage and unsatisfactory residential accommodation for the staff of the
Post Office of Lahore Region as a result of which as reported in press 56% postmen
were suffering from tuberculosis and the rest from diabetes and heart diseases: This
was allegedly confirmed by Dr. Capt. Tassadaq Ahmed, Medical Officer, General
Post Office, Lahore: Minister concerned denied the allegation and referred to the
contradiction issued by the relevant quarters: The Chairman ruled the motion out of
order on the ground that the matter raised was neither sudden, urgent or of emergent
nature: Diabetes is a hereditary disease: Diseases like diabetes, tuberculosis and heart
ailment do not occur suddenly: They are of continuing nature.
Ruling

On 26th January, 1986, Senator Abdur Rahim Mir Dad Khel sought leave to discuss
a matter regarding a press report according to which 56% of the 600 postmen in
Lahore Region, were suffering from tuberculosis and the rest from diabetes and heart
diseases as stated by Dr. Capt. Tassadaq Ahmed, Medical Officer, General Post Office,
who attributed the diseases among postmen due to unsatisfactory residential, food
and health conditions. Opposing the motion, the Minister for Communications, Mr.
Mohyuddin Baluch, referred to the statement of the Medical Officer and said that it was
contradicted by the General Manager of Lahore Region. He pointed out that when news
of this type appear in papers the Union Leaders of the staff Union raise unnecessary
hue and cry. According to the Minister’s information after the contradictory statement
of General Manager, members of the Union and the staff were satisfied. The Minister
claimed that the news was incorrect. According to the data available, he said, 408
persons were suffering from diabetes and 7 from heart disease whereas Lahore region
had a total of 6000 members on staff. Ruling out the motion the Chairman, Mr. Ghulam
Ishaq Khan, observed that as far as the admissibility of the motion is concerned two or
three things require consideration. The fact that 56% of the staff members of the Post
office department are suffering from tuberculosis, diabetes and heart diseases cannot
happen suddenly, urgently or emergently. It is a recurring, continuing phenomenon
taking place over a period of time. Diabetes, it is said, is a hereditary disease. One does
not contract this disease suddenly.
Senate Debate,
26th January, 1986.
p. 32—35
98.

Adjournment Motion: The mover sought leave to discuss a matter regarding Quadianis
contravening the provision of the Anti- Islamic activities of Quadiani Croup, Labori
Croup and Ahmadis (Prohibition and Punishment) Ordinance, 1984 under which
Section 298 B was added to the Pakistan Panel Code prohibiting Qadianis from posing
as Muslims and making Azans in their Religious Places: The Mover’s apprehension
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was that the Ordinance stood repealed on the lifting of Martial Law on 30th December,
1985: The Ordinance was promulgated by the President in exercise of his power derived
from the proclamation of 5th July, 1977 read with the Provisional Constitution
Order, 1981: Ordinance is a permanent statute and has full Constitutional Protection
vide Article 270A of the Constitution introduced through the 8th Constitutional
Amendment Act of 1985, the Law therefore will remain operative until it was altered
or repealed by the two houses: The remedy of the mover is to file complaint in a Court
of Law under Section 298 B if anybody has contravened the provisions of that Section:
Such an Issue therefore cannot become a subject matter of an Adjournment Motion:
Accordingly, the Chairman ruled the motion out of order.
Ruling
On 26th January, 1986, Senator Maulana Samiul Haq sought leave to discuss a matter
appearing in daily “Nawa-i-Waqt” dated 31st December, 1985, according to which
after the lifting of Martial Law on the 30th December, 1985, Quadianis started giving
Azans on loud speakers for mid-day prayers. They (Quadianis) claimed that all Laws
passed during the Martial Law which prohibited them from posing as Muslims and
openly doing other acts as Muslims have ceased to be operative with the lifting of the
Martial Law. Opposing the motion Mr. Iqbal Ahmed Khan, the Minister for Justice and
Parliamentary Affairs, contended that the apprehension of the mover that on lifting of
the Martial Law all prohibitive laws against Qadianis stood annulled was incorrect.
If anybody contravened any of those laws he was still liable to punishment under
that law. The mover has not referred to any specific occurrence. He has made only a
general statement expressing the apprehension that those laws have been repealed.
The motion does not relate to any matter of recent occurrence. Therefore, technically,
the motion is out of order. He, however, assured the member that nothing would be
done which creates an impression that any of the prohibitive laws against Qadianis
have been repealed.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that the real
point in issue is that the Anti-Islamic activities of Quadiani Group, Lahori Group
and Ahmadis (Prohibition and Punishment) Ordinance, 1984 by which section 298
B was added to the Pakistan Penal Code is still operative and if anybody contravenes
the provision of this section he is liable to punishment under that section. An offence
committed under a section of the Penal Code cannot become a legitimate subject of
an adjournment motion. If anybody is aggrieved of anybody else contravening the
provision of section 298 B, he can file a complaint before a Magistrate competent
to try the case. The Chairman added that the member expressed the apprehension
that the list of laws given constitutional protection under Article 270 A through the
8th Constitutional Amendment passed by the Parliament does not mention the said
Ordinance by which section 298 B was added. That is why a confusion has arisen. The
Chairman remarked that as far as this amendment is concerned it was brought by
the President in exercise of his power under the Proclamation of 5th July, 1977, read
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with the Provisional Constitution Order and as such the Ordinance is a permanent
statute which will remain operative until it is repealed by both Houses i.e. the Senate
and National Assembly. This law is on the statute book and has full protection under
the Constitution, until it is altered or repealed. Therefore, the remedy available to
the aggrieved person is to file a complaint in a court of law having jurisdiction in the
matter if there has occurred any contravention of the provisions of the said law. An
adjournment motion cannot lie on this issue.
Senate Debate,
26th January, 1986.
p. 36—41.
99.

Adjournment Motion: Based on a press report about misappro¬priation of American
Military Aid worth 470 million dollars to Afghan Mujahedeen’s while in pipeline in
Pakistan for Mujahedeen’s: Evidence of alleged misappropriation available from
Quetta, Peshawar and Islamabad: Also misappropriation and pilferage of ration for
Afghan Refugees on the basis of wrong statistics about refugees in Pakistan: Does not
relate substantially to one definite issue or a single specific matter: Press reports or an
article in newspaper or an editorial comment do not form basis for an Adjournment
Motion unless contents thereof are admitted by Government as authoritative: Motion
inadmissible under Rule 71 (d) if seeking to revive discussion on a matter already
discussed in the same session in the Senate or the National Assembly within last six
months: Ruled out of order.
Ruling

On 2nd February, 1986, Senator Maulana Kausar Niazi sought leave to move an
adjournment motion on the ground that in the ‘Time’ magazine of 9th December
1985, an article has appeared according to which in the previous year, the American
Government gave military aid to Afghan Mujahedeen’s to the extent of 470 million
dollars through Pakistan but a major portion of this aid had been mis-appropriated
in the pipeline in Pakistan. The report has also stated that evidence is available from
Quetta, Peshawar and Islamabad that 50% of the arms were sodden route’ and the
Reagan administration accepts this pilferage, which it estimates at 20% although the
Federation of American Afghan Action thinks it is 70%. The report further states that
the estimated number of Afghan refugees is said to be 2.7 million but a United Nations
Organization puts the number at 1.9 million. Thus according the United Nations
Organization which arranges rations for the Afghan refugees, out of the total rations
supplied rations equivalent to 8 lac persons are sold on the black market.
Opposing the motion Mr. Zian Noorani, the Minister of State for Foreign Affairs,
contended that the matter is no longer urgent as the article forming basis of the motion
appeared in the magazine of the 5th December whereas the notice of the motion was
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given as late as the 2nd January. Secondly, it is well settled, supported by various
authorities, both of foreign Parliaments and Pakistan, that an adjournment motion
cannot be moved on the basis of newspapers reports, editorial comments or articles.
The present motion is based on an article published in a magazine. He referred in this
connection to the House of Commons Debate 1920, page 135, Column 2118 to 2226.
He also cited the National Assembly Ruling No. 59 dated 16th December, 1974 which
laid down that an adjournment motion cannot be moved on the basis of articles and
comments in the columns of newspapers. Thirdly, the motion does not relate to one
single subject but to three or four different issues like leakage of arms in the pipeline,
exact number of refugees, selling of arms in the black market and the selling of rations
meant for Afghan refugees in the black market. He, however, made a lengthy statement
disputing the various allegations made in the article in question and reiterated the
Government stand that it has never acted as a conduit for supply of arms to Afghan
Mujahedeen’s fighting in Afghanistan nor does Pakistan permit its territory to be used
for acts of interference in Afghanistan. The Pakistan Government, he said is justly
proud of its record in providing food and shelter to the Afghan refugees who had to
flee in terror from their homeland following intrusion of foreign forces. The article in
the ‘Time’, the Minister claimed, is nothing short of a ‘diatribe’.
The mover replied that he had in fact given notice of the motion in the previous session
but the same lapsed due to prorogation of the session and hence a fresh notice of the
same motion was given by him for the current session. But as the matter did not cease
to be urgent with the passage of time the motion was not out of order on the ground
that the matter no longer remained urgent.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“Firstly”, I would like to invite the attention of the honourable House to rule 71 (b).
Under this rule, an adjournment motion is not admissible unless it relates substantially
to one definite issue or a single specific matter. In some Parliaments, the rule has been
so strictly interpreted that an adjournment motion seeking to discuss even an inquiry
report, as a whole, has been held as not relating to a specific matter. It has also been
the practice that press reports or an article in a newspaper or an editorial comment
unless its contents are admitted by the government are not accepted as authoritative
for the purposes of an adjournment motion. In such cases, where facts are not admitted
by the government it becomes the duty of the honourable member moving a particular
motion, or desirous to move a motion, that he must adduce some further evidence or
authentic information to support his motion. An adjournment motion cannot be held
admissible when facts stated in the notice of adjournment motion are disputed by the
government. Unless evidence can be adduced to the contrary, government version of
the facts; and I am again, stating more or less a universal principle, is generally accepted.
Secondly, with regard to the fact whether a motion for which a notice was given earlier
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and, because the House had to be prorogued, becomes redundant or not—the point
which Maulana Kausar Niazi raised just now, it would depend on the merits of each
case. In some cases, the matter raised may no longer remain urgent with the passage of
time while in other cases it may not be so if no material change in the circumstances
has occurred during the intervening period.
Thirdly, under rule 71(d) an adjournment motion would not lie if it tends to revive
discussion of a matter which has been discussed in the same session of the Senate or in
the National Assembly within last six months.
Summing up, the Chairman said that “the motion falls on all these grounds. In the first
place, the motion seeks to discuss more than one issue (i) the leakage of arms and their
sale (ii) the clandestine sale of rations in the black market and (iii) misappropriation
of arms in the pipeline to Afghan Mujahedeen’s, involving at least 5 sets of actors i.e.
the military (as a class) the middle-order military officers, Afghan leaders, Mujahedeen
Commanders and Guerillas returning to Pakistan. Second, the article gives wrong
statistics about the number of Afghan refugees and the figure of actual pilferage of
which it gives wild estimates ranging from 20% to 70%. The article itself states that
the figures are in dispute. The article also contains estimates of the various authorities
and institutions which again are mutually contradictory and inconsistent. Third,
the article admits that Pakistan denies the existence of any such pipeline. This goes
to support the government position as has been stated by the honourable Minister.
There is, therefore, no such thing as Pakistan acting as a conduit or a pipeline and that
makes the entire article unworthy of credence. Lastly, I would invite the attention of
the honourable member to what he stated in the Parliament when this article came
up for discussion during the debate on Foreign Affairs in the joint sitting held on 30th
of December. Maulana Kausar Niazi himself had raised these very points and even
referred to this very article on which the motion is based. The honourable member’s
statement is before me in which these very issues were raised and this very article was
referred to during that debate. I am, therefore, of the view that the matter having been
discussed once in Parliament in whatever context, further discussion on it would be
barred under rule 71(d). So, on all these grounds I consider the motion out of order”.
Senate Debate,
2nd February, 1986.
p. 368—379.
100. Adjournment Motion: Series of incident involving smuggling of heroin by crew member
of PNS ships: PNS is equally responsible: Incidents bringing the country and the
National Carrier into disrepute: The question raised of urgent public importance:
Motion held in order.
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Ruling
On 5th February, 1986, Senator Maulana Kausar Niari sought leaveto move an
adjournment motion on the recovery of heroine from a ship of the Pakistan National
Shipping Corporation at Belgium. The raid was organized by the National Criminal
Intelligence Service, Belgium, during which the raiding party also arrested some crew
members of the Ships.
The mover contended that the smuggling of heroine through the ship of a Government
Corporation had brought Pakistan into disrepute. He referred to another motion on
the recovery of 5 kilogram of heroine from the Ship of Pakistan National Shipping
Corporation at Baltimore, U.S.A. and the arrest of some members of the crew of that
ship. The mover contended that as a result of a series of incidents involving smuggling
of heroine through ships by crew members the Shipping Corporation of Pakistan has
been losing business abroad.
Opposing the motion, the Minister of State for Communications, Mr. Ibrahim Baluch,
stated that a crew member of the ship visiting Baltimore U.S.A. was arrested and 2.2
kilogram of heroine was recovered from him within the city of Baltimore and not from
the ship itself. He contended that the crime committed by the crew did not fall within
the purview of PNS and it had no means to enforce anti-drug*smuggling measures to
stop the crews from committing such offences. The matter fell within the purview of
the Customs Department, the Anti-Narcotics Board and the local drugs enforcement
cells of various government agencies.
Admitting the motion, the Chairman, Mr. Ghulam Ishaq Khan, ruled that as regards
the admissibility of the motion there was ample ground for its being held in order. It
was not the first incident of its nature but there has been a series of similar incidents
occurring one after the other, of attempting to smuggle heroine by crew members
through ships of the Pakistan National Shipping Corporation. The contention that
the PNS is not directly responsible for these incidents does not appear to be correct.
A public carrier has the responsibility to check such offences taking place on its ships
more particularly by its own member of the crew. If a National carrier gets involved in
such offences, it is bound to bring bad name to the country. Such a matter is of sufficient
public importance and calls for a detailed discussion in the House. Accordingly, the
motion is held in order.
Senate Debate,
5th February, 1986.
p. 527—528
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101. Adjournment Motion: Incident at Larkana Railway Station between a group of
students and local police sought to be discussed: In the incident a few persons lost
their lives and other received injuries: The matter under judicial inquiry: Motion held
inadmissible.
Ruling
On 6th February, 1986, Senator Syed Muhammad Fazal Agha sought leave to move an
adjournment motion to discuss an incident reported in daily
‘Jang’ Quetta of 13th January according to which between the night of 11th and 12th
January a group of persons belonging to Sind got into the Bolan Mail at Larkana
Railway Station and started firing at some students of the Zhob college travelling by
the said train. As a result of the firing three students and one passenger died and nine
others received injuries. The injured students stated that the assailants detained the
train at the Railway Station for about nine hours and the police personnel watched
the whole incident as detached spectators. The Police Station was only a few furlongs
away from the place of the incident. The District Magistrate, Larkana has issued a
press note on the incident which also, it was contended, required investigation.
Opposing the motion Mr. Mohammad Aslam Khan Khattak, the Minister for Interior
stated that in spite of the fact that the matter is at present under judicial inquiry he
would out of deference to the mover place before the House the report of the Sind
Government on the incident. The report revealed that a party of students of Zhob
Degree College reached Larkana Railway Station by Bolan Mail from Karachi. Some of
them purchased eatables and cigarettes from the Railway vendor but refused to pay the
price. On the ensuing scuffle between the vendor and the students the Railway Police
detained one student for interrogation. The students by way of retaliation detained
two persons as hostages in their compartment; one was a Rikshawala and another
an unknown by stander at the Railway Platform. The students’ action infuriated
other persons present at the Railway Station. Their resentment ultimately led to
the opening of fire as a result of which one Fatehullah Jilal and an un-known person
died. Nine others who were injured were taken to CMH Hospital for treatment, of
whom six were later discharged. The three others are reported to be out of danger.
On receipt of information about the incident the Railway Police reached the Railway
Station and took control of the situation. The Railway Police has registered a case and
investigation is in progress. Meanwhile, the City Magistrate, Larkana has instituted a
judicial inquiry into the incident to be conducted by SDM. The judicial inquirty is still
in progress and the real facts will surface after the inquiry is complete. The Minister
also said it was nothing but a kind of youthful exuberance of the students which led
to the occurrence. These days, the Minister observed, most of the students were armed
with weapons. There was no pre-meditated design or motive behind the incident. The
mover, however, contended that if the students were indeed armed, the Police would
have recovered some weapons from them as the train was held up at the Station for
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nine hours. A student has lost his life as a result of the police firing and as the matter
was between two Provinces, the people of the Province of Baluchistan would not be
satisfied if the inquiry was held at district level by the local authorities. The Railway
administration was also involved in
the incident because it was responsible for not allowing the train to move soon after
the incident and had held it up at the station for nine hours.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, held that the
matter raised was subjudice as there was a judicial inquiry into it in progress and as
such it could not be the subject of an adjournment motion. The mover objected that
the judicial inquiry was being held at Provincial level and they were not satisfied with
it. The Chairman remarked that if they were not satisfied, they were free to approach
the Administration with their grievances at a higher level but as far as the admissibility
of the motion was concerned, it was not in order as it related to a matter which was
pending enquiry before a judicial authority. Intervening, Senator Qazi Hussain Ahmad
stated that the matter raised was really very important as the Larkana administration
was involved in it and an inquiry pending at Larkana administration level would not
meet the ends of justice. The Chairman observed as long as the present penal laws
were on the statute book, the local administration and the local police would be fully
competent to make inquiries into offences taking place within their jurisdiction. A
judicial inquiry could validly be held by the local administration concerned unless the
laws were changed to give jurisdiction instead to an outside authority. At present, we
were concerned with the admissibility of the motion which, because of the judicial
inquiry pending into the incident could not be held to be admissible.
Senate Debate,
6th February, 1986.
p. 569—571.
102. Adjournment Motion: Motion sought to discuss CDA order of disconnection of water
supply to consumers in Islamabad on payments of accumulated dues: Dues if legitimate
could be recovered: If not legal, consumers had administrative avenue available
and could appeal against the action of the CDA and find redress: The motion held
inadmissible.
Ruling
On 6th February, 1986, Senator Maulana Kausar Niazi sought leave to move an
adjournment motion regarding a matter involving large scale dis¬connection of water
supply of CDA consumers in Islamabad on the ground of non-payment of water
charges and accumulation of huge arrears against them. The consumers, the mover
said, contended that they had already paid the arrears of dues; that they were illegally
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included in later bills once again and that the CDA refused to agree to the recovery of
whatever the outstanding dues were in easy monthly instalments.
Opposing the motion, Mr. Zain Noorani the Minister of State for Foreign Affairs stated
that he was unable to understand how this adjournment motion was admissible under
rule 71(a), (b) and (c). The motion did not raise an issue of urgent public importance.
It did not relate substantially to one definite issue. It referred to three or four different
issues. The matter raised was not one stated to have arisen suddenly or emergently so
as to qualify to be a matter of recent occurrence. Dues sought to be recovered by CDA
had remained un-paid for several years and the consumers themselves had allowed
them to accumulate.
Ruling out the motion, the Chairman, Mr. Ghulam Ishaq Khan, observed: “We are
dealing here with an issue which is in the nature of a dispute between the consumers
of water of CDA and the CDA administration. If we start adjourning the business of the
House the regular business of the House to settle such disputes between consumers
and the administration, then this House would be doing nothing else except settling
private disputes and private dispute bills. There are two aspects of the case, either
CDA is entitled to the recovery of these dues or it is not. If it is entitled to recovery,
it is perfectly free to follow the course provided under the law for the recovery of
such bills. If on the other hand, it is not and is acting illegally then there are legal and
administrative avenues open to the consumers; they can appeal against the action of
the CDA and if they do so, they surely will find a redress. For these reasons then I hold
the motion out of order”.
Senate Debate,
6th February, 1986.
p. 572—575.
103. Adjournment Motion: The mover sought to discuss the situation arising out of
discontinuation of Arabic language classes in the Pakistan National Center: Minister
concerned made a statement and informed the house that the classes would resume
as soon as funds were made available: The Chairman observed that a specific date of
occurrence must have been mentioned in the motion so that it could be examined in the
light of the relevant rule regulating the procedure for determining its admissibility: The
motion was, however, not pressed.
Ruling
On 9th February, 1986, Senator Maulana Kausar Niazi sought leave to discuss a matter
regarding discontinuance, for some period, of the Arabic language teaching course
which was being conducted since 1974 at various branches of the Pakistan National
Centre. Opposing the Motion, the Minister for Communications Mr. Mohiuddin
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Baluch stated that the-course had been discontinued since 1985 for want of funds
and the Ministry of Finance had been approached in this behalf. As soon as the funds
were made available the diploma classes would be resumed. After this clarification
the mover did not press his motion. The Chairman, Mr. Ghulam Ishaq Khan However,
observed that the specific date of occurrence of the matter proposed to be discussed in
the motion should have been mentioned so that it could be examined in the light of the
relevant rule governing the determination of admissibility of an Adjournment Motion
i.e. whether it was a matter of recent occurrence.
Senate Debate,
9th February, 1986.
p. 638—639
104. Adjournment Motion: The mover sought leave to move Adjournment Motion to
discuss an incident involving commission of crime by a Welfare Assistant of Overseas
Employment Corporation: Opposing the motion the Minister contended that the matter
was sub-judice in court: The Chairman held that matter related to a stray incident
involving the commission of a crime by an individual and as such it was not a matter of
urgent public importance: Moreover, it was sub-judice in court of Law: The mover did
not press his motion.
Ruling
On 9th February, 1986 Senator Abdur Rahim Mir Dad Khel sought leave to discuss
a matter reported in the press that one Shabir Hussain an officer of the Overseas
Pakistanis Foundation, had been arrested on a charge of smuggling of Gold weighing
about 340 “Tolas”. Syed Shabir Hussain it was stated was on duty in the customs
examination Hall at the Airport, for conducting survey of returning Pakistanis.
According to the mover, the smuggled Gold was brought by Mr. Shabir Hussain from
“Dubai” during duty hours.
Opposing the motion, the Minister of State for Foreign Affairs Mr. Zain Noorani, stated
that the case was pending before a court of law and, as such the matter could not be
discussed by way of an adjournment motion. The Chairman, Mr. Ghulam Ishaq Khan,
observed that as far as the admissibility of the Motion was concerned it related to a
stray incident involving the Commission of an offence by an individual, and was not
a matter of urgent public importance, apart from the fact that it was also subjudice.
After hearing the Minister and the Chairman the mover did not press his Motion.
Senate Debate,
9th February, 1986.
p. 639—641.
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105. Adjournment Motion: A Senator sought leave to discuss a matter regarding the
issuance of a show cause notice to and ban on advertisements in the Daily “Aman”:
Minister concerned opposing the motion stated that the matter was purely Provincial
and also pending before a Court of Law: Motion ruled out of order as the matter was
Provincial and also sub-judice in Court.
Ruling
On 9th February, 1986, Senator Maulana KausarNiazi, sought leave to discuss a matter
appearing in press reports that the advertisements quota of the daily “Aman” Karachi,
had been reduced by 60% and that Government had served a notice on the proprietors
of the newspaper to deposit a sum of Rs. 30,000 as surety.
Opposing the motion, the Minister for Information and Broadcasting, Ch. Shujaat
Hussain, stated that the Federal Government was not concerned with the notice
which was issued by the Provincial Government of Sind under the relevant provisions
of the Press and Publication Ordinance 1962. He further pointed out that the matter
was sub-judice before the High Court and no restriction had been imposed by the
Federal Government on the publication of advertisements in the said newspaper.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that the Federal
Government was hardly concerned with the matter which is entirely Provincial, apart
from the fact that presently it was also sub-judice.
Senate Debate,
9th February, 1986.
p. 647—649.
106. Adjournment Motion: Seeking leave to discuss a matter regarding the Exit Control
List of about 70 persons, mostly political figures who were not allowed to leave the
country: Minister concerned opposing the motion stated that such a list was prepared
on the recom-mendations of Provincial Government: The Chairman ruled the motion
out of order on the ground that the matter raised was not a recent occurrence and the
legality or otherwise of the Exit Control List could be challenged before the gupegor
courts through writ petitions.
Ruling
On 10th February, 1986, Senator Maulana Kausar Niazi sought leave to discuss a matter
regarding the issuance of Exit Control List of about 70 persons mostly political figures
who were not allowed to leave the country.
Opposing the Motion, Mr. Muhammad Aslam Khan Khattak, Minister for Interior
stated that the Exit Control List was prepared on the recommendations of Provincial
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Governments. According to the information of the Minister such a list has existed for
years. He contended that the matter did not relate to a recent occurrence.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that the
matter raised was a continuing phenomenon and had existed over a period of time.
The relevant list was maintained under law and the legality or otherwise of the same
could be challenged in the superior courts of competent jurisdiction under Article 199
of the Constitution.
Senate Debate,
10th February, 1986.
p. 707-709.
107. Adjournment Motion: Seeking leave to discuss a matter regarding explosion of land
mine planted by saboteurs at Chaman: The Minister concerned opposed the motion on
the grounds that the facts stated in the news item referred to by the honourable member
were incorrect: The Chairman ruled the motion out of order as the motion sought to
revive discussion on a matter which had been discussed in detail only three days back.
Ruling
On 10th February, 1986, Senator Abdur Rahim Mir Dad Khel sought leave to discuss a
matter regarding the explosion of a land mine planted by some saboteurs at Chaman,
causing, according to the press report forming basis of the adjournment motion, heavy
damage to a passing truck.
Opposing the Motion Mr. Muhammad Aslam Khan Khattak, Minister for Interior,
stated that, no doubt, such blasts were taking place in different parts of the country
but according to the information received by him from the Government of Baluchistan
the facts stated in the relevant news item were incorrect.
Holding the motion inadmissible under rule 71(d) the Chairman, Mr. Ghulam Ishaq
Khan, observed that apart from the fact that the basis of the motion was incorrect, it
sought to revive discussion on a matter which had been discussed in detail only three
days back.
Senate Debate,
10th February, 1986.
p. 710—711.
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108. Adjournment Motion: Seeking leave to discuss a matter regarding the diplomatic
representative of Afghanistan’s lobbying in the UNO, against Pakistan Government’s
actions in the Kbyber Agency: Minister concerned opposed the motion: Held, matters
which are not within the competence of Minister, over which Government of Pakistan
had no control could hardly become befitting subject matter of an Adjournment Motion:
Such matters could be discussed under a policy discussion or some other method or
procedure could be adopted to bring them under discussion.
Ruling
On 10th February, 1986, Senator Qazi Hussain Ahmed sought leave to discuss a matter
regarding lobbying by the diplomatic representative of Afghanistan Government in
the UNO, against Pakistan Government’s activities in the Khyber Agency.
Opposing the Motion, Mr. Zain Noorani, Minister of State for Foreign Affairs made a
short statement on the facts of the matter. He, however, urged that the matter was of a
recurring nature and that the Government of Pakistan had no control over the normal
diplomatic activities carried on by a repre¬sentative of another country.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, observed that matters
which are not within the administrative competence of the Minister or over which
the Government of Pakistan had no control, could hardly form a befitting subject for
discussion through an adjournment motion. Such matters could however be discussed
in the course of a debate on policy or by resort to some other procedure or method
under the Rules.
Senate Debate,
10th February, 1986.
p. 711—716.

109. Adjournment Motion: The mover sought to discuss the situation arising out of a
decision of the Railway Administration to run one train instead of the previous four on
the Malikwal-Bhaira Section: Minister concerned opposed the Motion: The Chairman
ruled the motion out of order on the ground that no specific date was mentioned in the
motion so that it could be judged whether the matter was of recent occurrence: The
Chairman also observed that as explained by the Minister due to negli¬gible traffic on
the route Railway was suffering heavy losses on this line: In that sense, the matter was
not one of public importance.
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Ruling
On 13th February 1986, Senator Ehsanul Haq sought leave to move a motion regarding
a decision of the railway authorities to run only one train instead of four on the
Malikwal-Bhaira Section which, according to the mover, had adversely affected the
people of Sub-Tehsil Bhaira, District Sargodha, specially the business community of
that area.
Mr. Tasneem Nawaz Gardezi the Minister of State for Commerce, speaking on behalf
of the Minister for Railways, opposed the motion. In a i short statement he informed
the House that the Railway track in question had been constructed purely for strategic
reasons during the preparation days and was of no commercial importance. Only two
trains were running on the section in recent times, which in order to curtail the heavy
losses suffered by the Railway Administration on the route have been cut down to only
one up and one down train in 48 hours. He stated that according to the study carried
out by the railway consultants the Malikwal-Bhaira Section was yielding on the
average a total revenue of Rs.104 per day in the year 1984-85, as against an expenditure
of Rs.5383 per day.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed
that no specific date had been mentioned in the motion on which the decision to
discontinue the train services was taken. Accordingly, it could not be judged whether
the matter was one of recent occurrence (-a condition of admissibility). The Minister
has explained that not more than 10 to 15 persons have been travelling on this route
and that the daily income on the route was Rs. 104 as against an expenditure of over
Rs. 5000 per day. In that sense the matter covered by the motion was not of such
public importance that the regular business of the House should be suspended for its
discussion.
Senate Debate,
13th February, 1986.
110. Adjournment Motion: The mover sought leave to move a motion on the acquisition by
India of super computer technology and sophisticated armaments from USA and its
effect on the security of Pakistan: It was held though the matter raised was of grave
concern from the point of view of security, it was not the type of concern about which
the Government of Pakistan could do anything: The word ‘concern’ in the context of
an adjournment motion implies a criticism of the action of the Government either for
having taken action or for having failed to take action which was necessary: In that
sense the matter was not within the competence of the Government or its Ministerial
Responsibility: Therefore, though important it did not fall within the purview of an
Adjournment Motion: The whole gamut of relations with the United States could be
debated in the House but through a different type of instrument.
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Ruling
On 17th February, 1986, Senators Professor Khurshid Ahmad and Maulana Kausar
Niazi sought leave to move identical adjournment motions to discuss the acquisition
by India of super computer technology and sophisti¬cated armaments from the
United States of America. The movers contended that it would enable India to develop
hydrogen bomb and pose threat to the security of Pakistan. They also contended that
the United States of America though posing to be its friend was denying Pakistan
an access to nuclear technology for peaceful purposes, but was strengthening the
nuclear capability of India and was arming her with highly sophisticated weapons.
This posed a threat to the security of the country and as such, this situation deserved
to be discussed in the House.
Opposing the motion Mr. Zain Noorani, Minister of State for Foreign Affairs observed
that the matter did not fall within the purview of an adjournment motion. He stated
that the second part of the adjournment motion of Maulana Kausar Niazi was against
Rule 71(g) as it contained inferences and ironical expressions, while the adjournment
motion of Professor Khuishid Ahmad referred to three different matters and not to
one single occurrence. Mr. Zain Noorani, did not preclude the consideration of the
matter in the Senate in some other appropriate manner but emphasised that it was not
admissible in the form of an adjournment motion.
The Chairman, Mr. Ghulam Ishaq Khan observed: “The real issue is what can be discussed in this House and what cannot be
discussed. As for discussion is concerned any matter can be discussed but
there are certain pre-conditions which must be satisfied before a matter
comes up for discussion and the House takes cognizance of it. The phrase,
“concern of government” used in the rules in respect of adjournment motions
means that it must be within the administrative domain and competence of
the government. What the honourable Minister mentioned was that if two
sovereign independent States come to an agreement on a subject between
themselves, it may be a matter of grave concern from the point of view of
security but it is not the type of concern about which the Government of
Pakistan can do anything. The basic test is that the word ‘concern’ in the
context of an adjournment motion by definition implies a criticism of (the
action of) government either for having taken action or for having failed
to take action which was necessary to be taken. In that sense that matter
does not come within the competence of the government or its Ministerial
responsibility and that is why as an Adjournment Motion it becomes
inadmissible. Secondly, if you read the news item on which the adjournment
motion is based, it talks of the future. The thing has not happened yet. So,
it amounts to inferences and conjectures and is, therefore) hit by Rule 71
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(g) of the Rules of Procedure and Conduct of Business in the Senate, 1973.
In view of the above, discussion on the matter is not admissible in the
form of an adjournment motion. You can bring a resolution for discussion
of the subject (which in some situation could amount even to a motion
of censure) or some measure of that type but that is not the point here.
The point here is that all such matters can be debated in the House but
through a different type of instrument. Further, an adjournment motion
can be debated and discussed for two hours at the most. However, the
subject under consideration opens such a wide panorama of issues, that a
debate on it, I think, would require if not days at least one whole day, and
that can only be done through an instrument of a different type and not an
adjournment motion”.
The movers, did not ultimately press the motions.
Senate Debate,
17th February, 1986.
111.

Adjournment Motion: The mover sought leave to move a motion on the alleged increase
in the price of sugar: The allegation denied by the Minister concerned stating that
prices of sugar had not increased: He also expressed the hope that effective measures
taken by Government and the private sector to import as also to release sugar from
Government stock for sale in the market would bring down the prices: The subject had
also been discussed in the recent past both in the Senate and the National Assembly:
The Chairman ruled that besides the fact that the matter had been recently discussed,
in a free economy prices keep on fluctuating according to market conditions and they
could not legitimately be made the subject of an adjournment motion; accordingly be
held the motion out of order.
Ruling

On 20th February, 1986, Senator Maulana Kausar Niazi sought leave to move an
adjournment motion to discuss the alleged increase in the price of sugar. Explaining
his motion, the mover stated that with the increase in the price of sugar-cane the price
of sugar has also increased and it was now being sold at the rate of over Rs.9.50 per
killo. In the Punjab, many sugar mills have closed down because of non-availability
of sugar-cane. “People are already groaning under high prices and the rise in the price
of sugar, a basic consumer item, has added further to the suffering and anxiety of the
general public”.
Opposing the motion Mr. Sartaj Aziz, Minister of State for Food and Agriculture,
stated that since the subject has already been discussed both in the Senate and the
National Assembly in the recent past, the motion was not admissible under Rule 71(d)
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of the Rules of Procedure. He also denied the correctness of the news item and said
that no increase in the price of sugar had taken place during last two days. He informed
the House that the decision to increase sugar-cane prices applied to the next crushing
season and had no relationship to the production of Sugar in the current season.
Further, the government was taking urgent steps to release sugar from its own stock
for sale in the Market which would bring down the current prices of sugar. The Private
Sector had also been issued licenses to import of 250,000 tons of sugar in addition to
100,000 tons of sugar which the government was importing. He emphasised that the
government was taking all possible measures to keep prices in check, and hoped that
the situation would remain under control.
Ruling the motion out of order; the Chairman, Mr. Ghulam Ishaq Khan, observed that
besides the fact that the subject has already been discussed in the recent past, in a free
economy, prices would always keep on fluctuating according to market conditions,
and such price changes cannot legitimately be made the subject of an adjournment
motion.
Senate Debate
20th February, 1986.
112. Adjournment Motion: Alleged breaking open of the disputed Muslim League House in
Lahore and its forcible occupation by one faction: It was held that it was a dispute
between two factions of a political party. If one faction had acted illegally the other
faction could take the matter to a court of Law: Senate cannot provide redress in such
matters: Accordingly, the motion was ruled out of order.
Ruling
On 26th February 1986, Senator Mohammad Tariq Chaudhry sought leave to move an
adjournment motion to discuss the alleged breaking open of the “disputed” Muslim
League House at Lahore and its forcible occupation by the (Official) Muslim League
party office holders. The mover alleged that in this illegal action one Minister and a
prominent office bearer of the party was involved. The mover contended that instead
of resolving the dispute, through legal means, the party in power by resorting to the
use of naked force had set¬up a bad precedent for the citizens of the country. He was
therefore, of the view that it was necessary to discuss this matter in the House so as to
guard against the recurrence of such incidents in future.
Opposing the motion Mr. Iqbal Ahmed Khan, Minister for Justice and Parliamentary
Affairs stated that the matter fell within the sphere of provincial responsibility. He
further stated that he was not in a position to make any definite statement on the
subject because a copy of the adjournment motion had reached him that very day. The
matter was being investigated and in the absence of full facts and correct information
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it would not be desirable to discuss it in the House. He repeated that the matter did
not concern the Federal Government and was, therefore, not admissible.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“It appears to me to be a dispute between two factions of the Muslim
League and it has no concern with Federal Government as such. Also from
the newspaper reports it appears that no recourse has been made to a court
of law. These are matters in which the Senate cannot intervene; they are
for the courts to decide. If somebody thinks that an illegal act has been
committed by somebody who belongs to a party which is in power (there
is a distinction between government and the party in power), he or that
party can be taken to a court of law. But the Senate cannot provide any
redress for such grievances and it is not the forum in which such matters
can be discussed or debated, and that also, by an adjournment motion. So I
am sorry, I have to rule the motion of order”.
Senate Debate
26th February, 1986.
113. Adjournment Motion: Strike by the employees of the Sui Gas Compressor Plant at
Sui and their alleged arrest: Sui Gas field is operated by Pakistan Petroleum Limited
which is not a Government Organization: Also matter related to law and order which
is a provincial subject: Matters relating to day-to-day administration of autonomous
bodies or corporations cannot he raised by way of an Adjournment Motion: Other
avenues are available both to the labour and the employers to seek the redress of their
grievances: Motion ruled out of order.
Ruling
On the 2nd of March 1986, Senator Abdur Rahim Mir Dad Khel sought leave to move
an adjournment motion to discuss the strike by the employees of the Sui Compressor
Plant at Sui Gas field and their alleged arrest. In support of the motion, the mover
stated that according to the news item published in daily ‘Jasarat’ of 27th February,
1986,35 employees of the Sui Gas Compressor Plant at Sui, have been arrested and
lodged at Dera Bugti Jail. The arrests were made on account of strike by the employees
who were demanding confirmation in service, under the Labour Laws, on completion
of their two years’ service.
Opposing the motion, Haji Hanif Tayyab, Minister for Petroleum and Natural
Resources, stated that the motion was not admissible because law and order was
a Provincial subject. Further, Pakistan Petroleum Limited which is operating the
Sui Gas Field is not a Government organization. It engages labour through private
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contractors. However, with a view to apprising the House of the exact situation he
gave a detailed statement in which he explained the entire background of the case and
the latest position of the dispute. He further stated that despite the fact that it was a
Provincial matter and the Federal Government could only play a limited role, an effort
was made at Federal level to improve the situation in national interest.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“The matter raised is of a local nature. It refers to a dispute between the
management on the one hand and the workers on the other which falls
within the exclusive jurisdiction of the Labour Courts. I think it is also a
settled law and an established practice that a matter relating to day-to-day
administration of autono¬mous bodies or corporations cannot be raised by
way of an ad¬journment motion. The service grievances or individual cases of
an administrative character i.e. appointments, confirmations, promotions,
transfers etc. cannot be discussed by way of adjourn¬ment motions, as
there are other avenues open both to the labour and the employers to seek
the redress of their grievances. The motion is ruled out of order”.
Senate Debate
2nd March, 1986.
114. Adjournment Motion: Restrictions allegedly placed by the Federal Government on
political leaders from proceeding abroad: Minister stated that the matter related
to Provincial Government: Held that the alleged facts were disputed and also that
the freedom of movement guaranteed under the Constitution is not absolute or
unquali¬fied but is subject to “any reasonable restriction imposed by law in the public
interest”: Ruled out of order.
Ruling
On 6th March, 1986, Senator Javed Jabbar sought leave to move an adjournment motion
to discuss the restrictions allegedly imposed by the Federal Government on leaders of
a major national political party, namely Makhdoom Khaleeq-uz-Zaman and Mr. Qaim
Ali Shah preventing them from proceeding abroad. The mover contended that the said
restriction violated the human right to freedom of movement under Article 132 of the
Universal Declaration of Human Rights signed by Pakistan in December 1948.
Opposing the motion Mr. Mohammad Aslam Khan Khattak, Minister for Interior,
stated that the subject related to Provincial Government. The Federal Government is
mainly concerned with the issue of passport. According to his information a passport
had been issued to Makhdoom Khaleeq-uz-Zaman and he had been given permission
to go abroad. If he had not gone abroad of his own free will or as a protest against the
delay in the grant of permission, as alleged by the mover, that was a different matter.
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As regards Mr. Qaim Ali Shah the Minister stated that a passport had been issued to
him also but he might have been stopped from going abroad because he was on the Exit
Control List (ECL) of the Sind Government. They must have had some specific reasons
to stop him from proceeding abroad but he was not aware of them. Mr. Mohammad
Aslam Khan Khattak also stated that as the ECL was maintained by the Provincial
Government and as it did not concern the Federal Government the adjournment
motion was not admissible.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed:
“The adjournment motion seeks to discuss the restrictions allegedly placed
by the Federal Government on leaders of a major national political party
namely Makhdoon Khaleeq-uz-Zaman and Mr. Qaim Ali Shah, preventing
them from proceeding overseas in exercise of their human right to freedom
of movement as described in Article 132 of the Universal Declaration of
Human Rights. The Minister has explained that this is a provincial issue
and the Federal Government as such has placed no restrictions on their
movement. So, the facts on the basis of which the motion has been brought
forward are disputed and they are not correct. A similar point by way of
an adjournment motion was raised by Maulana Kausar Niazi which was
also discussed recently. On that occasion, too, the honourable Minister had
stated that it was entirely a Provincial issue. As far as the declaration of
Human Rights is concerned, let me make it very clear that it has no primacy
whatsoever over the country’s own Constitution. In our Constitution—
and this was also one of the issues which was discussed and debated
earlier—while freedom of movement is guaranteed to every citizen under
Article 15 of the Constitution, such freedom is not absolute or unqualified.
It is subject “to any reasonable restriction imposed by law in the public
interest” making it a justiciable issue which could be challenged in a court
of law. Any person aggrieved by any restriction imposed on his movement
purportedly under law could have recourse to a court of law if the impugned
action is considered to be illegal. But such a matter can hardly be discussed
in the House because we have no authority over controlling or regulating
the Exit Control List, which as has been explained by the honourable
Minister twice, is entirely a Provincial subject. So 1 am afraid I will have to
rule the motion out of order”.
Senate Debate,
6th March, 1986.
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115. Adjournment Motion: The mover sought leave to discuss a matter regarding misuse
and misappropriation of public funds in the CDA: The Minister concerned opposed the
motion on technical grounds and stated that the matters was under consideration of
the Public Accounts Committee of the National Assembly: The motion was there¬after
not pressed by the Member: The Chairman, however, observed that such issues could
not form a befitting subject matter of discussion as the National Assembly is alone
competent to take necessary action against the persons responsible for the alleged
irregularities.
Ruling
On 6th July 1986, Maulana Kausar Niazi sought leave to discuss a matter regarding
the misuse and misappropriation of public funds and malpractices in the CDA as
underscored by the Auditor General in his reports for 1982-83 and 1983-84. According
to the mover these irregularities have resulted into a loss of Rs.ten million and forty
thousand to the CDA.
Opposing the motion Mr. Sartaj Aziz, the Minister of State for Food and Agriculture,
stated that the audit report relating to the financial year 1982¬83 was discussed in the
Public Accounts Committee consisting of the members of the National Assembly. The
alleged irregularities pertained to report for the year 1983-84, which was also pending
before the Public Accounts Committee of the National Assembly. After the statement
of the Minister the mover did not press his motion.
The Chairman, Mr. Ghulam Ishaq Khan, however, observed that the reports of the
Auditor General were under consideration of the Public Accounts Committee which
would submit its report alongwith its findings to the National Assembly which was
alone competent to take appropriate action against any person responsible for the
alleged irregularities. He further observed that such issues could not from a befitting
subject matter of discussion through an adjournment motion.
Senate Debate,
6th July, 1986.
116. Adjournment Motion: The mover sought leave to discuss a matter regarding death
of 10 Pakistani Commandos in Poonch sector during cross fire by the Indian Armed
Forces: Opposing the motion the Minister concerned stated that the news item was
totally baseless and incorrect: Press note contradicting the press report was also issued
by the Government: The Chairman ruled the motion out of order on the ground that the
press statement forming basis of the adjournment motion was devoid of any truth: Such
a matter could not form a legitimate subject matter of an adjournment motion.

283

Rulings of The Chair Adjournment Motion

Ruling
On 7th July 1986, Senator Qazi Hussain Ahmed sought leave to discuss a matter
regarding the death of 10 Pakistani Commandos in Poonch Sector, during cross fire by
the Indian Armed Forces.
Opposing the motion Sahabzada Yaqub Khan, Minister for Foreign Affairs, stated
that the news report of the Press Trust of India to which the Honourable Senator
had made reference and which was broadcast by the BBC and published in various
papers was totally baseless and incorrect. He further pointed out that on 20-3-1986
the Government of Pakistan had also issued a press release denying the veracity of the
above report.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed
that only specific matters of urgent public importance could be discussed under an
adjournment motion. Since the veracity of the press report forming basis of the present
adjournment motion has been denied by the Minister concerned such matters could
not form a legitimate subject matter of discussion through an adjournment motion.
Senate Debate,
7th July, 1986.
117. Adjournment Motion: The mover sought leave to discuss a matter
regarding the editorial comments of daily Jasarat the objectionable
and Anti-Pakistan statements of Khan Abdul Ghaffar Khan: Opposing
the motion the Minister concerned stated that several cases had been
registered against the accused persons which were pending investigation:
The Chairman ruled the motion out of order on the ground that the
motion was not raised at the earliest opportunity and the matter was
subjudice: He further observed that it was a recurring phenomenon and
not a matter of recent occurrence.
Ruling
On 7th July, 1986, Senator Abdur Rahim Mir Dad Khel sought leave to discuss a
matter regarding the editorial comments of daily ‘Jasarat’ dated 17th March, 1986, on
the political statements of Khan Abdul Ghaffar Khan, calculated to incite people of
smaller Provinces against the larger province.
Opposing the motion, Mr. Iqbal Ahmed Khan, Minister for Justice and Parliamentary
Affairs, stated that the motion was silent about the date of the alleged speeches of
Khan Abdul Ghaffar Khan so that a specific inquiry could be held into the matter.
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However, he informed the House that when on 15th March, 1986, Mr. Khan Abdul
Ghaffar Khan reached Karachi Railway Station, a handful of people raised objectionable
and anti-Pakistan slogans and, therefore, a case was registered against Dr. Hamida
Khuro and others. On 17¬th March, 1986, Khan Abdul Ghaffar Khan participated in
the birth anniversary of G.M. Syed at Village Sun, District Dadu, where inflammatory
speeches were made against Pakistan. Resultantly, four cases were registered against
Khan Abdul Ghaffar Khan and others and all these cases were under investigation of
the police. The Minister further pointed out that the matter was Provincial and the
Provincial Government of Sind was primarily concerned with the matter.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“As far as the admissibility of the motion is concerned two or three things
require consideration. The fact is that editorial comments forming basis
of the present adjournment motion were published on 17th March, 1986,
whereas the notice of the motion was given on 31-3-1986. As such the
motion was not raised at the earliest opportunity. Secondly, the matter is
subjudice and pending investigation before the police and thirdly, as it is
evident from the editorial comments, it is a recurring phenomenon taking
place over a period of time”.
Senate Debate,
7th July, 1986.
118. Adjournment Motion: Member sought leave to discuss the issue of regarding the writing
off of loans advanced to big industri¬alists, traders and agriculturists: Ruling out the
motion the Chairman held that the writing off of loans is a standard practice for which
a specified amount is set apart by Banks every year to cover bad and doubtful debts:
So it is not one occurrence and not the one having suddenly emerged: Bank accounts
are auditable: If there has occurred any irregularity it is shown in the Audit Report
which comes before the Public Accounts Committee: So such a matter cannot become
the subject matter of an adjournment motion.
Ruling
On 16th July, 1986, Senator Maulana Kausar Niazi sought leave to move an adjournment
motion regarding banks having written off loans amounting to Rs.75 crores advanced
to big businessmen and industrialists out of which half of the amount was advanced
as an agricultural loan. The mover contended that in the balance sheet of the banks
for the year 1985, the amount written off was not indicated although the then Finance
Minister, Dr. Mahboob-ul-Haq, had announced that these sums of money would be
shown in the balance sheet.
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Explaining his motion, the Senator submitted that the loans in question, were obtained
by big industrialists, capitalists, traders and Jagirdars who were discharged of the
liability of repayment of their loans. On the other hand, he said, he has information
that poor public servants who had taken small loans are paying interest which has
exceeded the principal amount of their loans. They are not in a position even to pay
the amount of interest. When they approached the banks for remission of interest
on their loans the banks point blank refused to do so. Under the Islamic system of
administration 75 crores of rupees of loans against Jagirdars and industrialists have
been written off with one stroke of pen although the Government claims that it does
not believe in political bribery and giving political protection to its own supporters.
At this stage, the Chairman sought clarification from the member whether his motion
was based on the writing off of loans amounting to 75 crores of rupees, or on the
banks failing to show these loans in the balance sheet in spite of the statement of Dr.
Mahboob-ul-Haq. The Senator replied that he did not want to prolong his arguments
and thereby waste the valuable time of the House.
Opposing the motion, the Justice Minister stated that the motion did not raise a
specific and definite issue nor was it one of recent occurrence. To correct the record, he
submitted that the amount of loan was 77 million rupees and not 75 crores of rupees.
He explained that the banks take into consideration various factors before decision
to write off a loan is taken. There are, usually, a variety of reasons such as the loan
becoming irrecoverable, the loanees dying without leaving adequate assets to cover
the amount of loan etc.-The loans in question, he said, -were agricultural advances
given to the small Zamindars.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“As far as the motion is concerned in banking industry writing off of loans
is a standard practice for which a specified amount is set apart every year,
in the balance sheet to cover bad and doubtful debts. For this purpose,
State Bank maintains a special account. Which loan is written off and
which loan is not written off is not shown in the balance sheet but is dealt
with in a separate account. So it is not one occurrence, at any rate not one
which has suddenly emerged, and such occurrences cannot become the
subject of adjournment motion. Bank accounts are auditable. Even account
of government Banks are audited. If there has occurred any irregularity, it
is shown in the audit report which can then come up before the Public
Accounts Committee. The audit reports are regularly presented. So such a
matter cannot become a subject matter of an adjournment motion”.
Senate Debate,
16th July, 1986.
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119. Adjournment Motion: Mr. Stephen Solarz, an American Congressman made a
statement in United States on the eve of the visit of Prime Minister of Pakistan to that
country, advising the Government of the United States to press the Prime Minister of
Pakistan during his visit to that country to hold mid-term elections in Pakistan and
link that condition to the American Aid to Pakistan: The Acting Chairman observed
that a statement of a foreign dignitary on such political issues of another country
amounts to interference in the internal affairs of that country: It is also considered a
step in violation of the diplomatic norms and etiquette: Such matters are to be handled
through diplomatic channels and should not be discussed through an Adjournment
Motion: The motion was thus ruled out of order.
Ruling
On 24th September, 1986 Senator, Mr. Mohammad Tariq Chaudhry sought leave to
move an adjournment motion to discuss the statement made by Mr. Stephen Solarz,
an American Senator and Chairman, South East Asia Foreign Committee, on the eve
of Prime Minister’s visit to USA in which he advised the American Government to
press the Prime Minister of Pakistan to hold mid-term elections and link the US Aid
to Pakistan with that condition.
Opposing the motion Mr. Zain Noorani, Minister of State for Foreign Affairs
contended that the matter was not of recent occurrence and had not been raised at the
earliest opportunity. He also contended that under the rules and the rulings of other
Parliaments an adjournment motion could not be based on the statement of a foreign
country’s representative over which the Government of Pakistan had no control. He,
therefore, concluded that the motion be ruled out of order under rule 71 (a), (c) and (f)
Ruling out the motion the Acting Chairman, Malik Muhammad Ali Khan, observed
that Mr. Stephen Solarz’s opinion on mid-term elections in Pakistan should be regarded
as amounting to interference in the internal affairs of Pakistan but we should avoid
discussing such matters through an adjournment motion. Such matters do have many
sensitive angles. It is the duty of the Government to tackle them at diplomatic level
and bring to the notice of the foreign country concerned the re-action of the people of
Pakistan to that statement. As the motion is not based on any matter of urgent public
importance and of recent occurrence or one on which Pakistan Government has any
control, it is not admissible under rule 71fa), (c) and (f).
Senate Debate,
24th September, 1986.
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120. Adjournment Motion: The mover sought leave to discuss a matter arising from the
findings of a survey report that about 45% of the Islamabad population was suffering
from Psychological Ailments: Minister concerned opposed the motion and stated that
the report in question was inferential and not based on facts: In such reports different
criteria were adopted by different persons: The Chairman ruled the motion out of order
and observed that the survey report could not be debated through an Adjournment
Motion: He further observed that where facts were disputed by the Government further
evidence was required to substantiate them: Unless that is done ordinarily Government
version of facts is universally accepted: Survey reports by their nature were inferential
and depend on the methodology applied, the size and representative character of the
sample selected and the competence and knowledge of the persons conducting the survey,
and in the case under consideration on their perception of psychological ailments which
according to their findings people are supposed to be suffering from: It is, the Chairman
observed, the view of one school of thought that psychological ailments (so called) are
for the most part the creation of psychologists themselves and nothing is wrong with
the state of health of the population as such: There is, therefore, no factual basis for the
motion: If people are indeed suffering from psychological ailments and since Islamabad
has not passed through any traumatic experience this whole phenomenon must have
developed over a period of time and, therefore, could not be regarded as a matter of
recent occurrence.
Ruling
On the 15th of January, 1987, Senator Maulana Kausar Niazi sought leave to discuss the
findings in a Survey Report disclosing that about 45% of the population of Islamabad,
was suffering from psychological ailments. According to the mover the matter was of
urgent public importance as Islamabad is the seat of power and persons living there
are running the administration of the country. If a sizeable number of them is suffering
from psychological ailments, mental depression and the like, it can have disastrous
consequences for the administration of the country.
Prof. Khurshid Ahmad also spoke on the admissibility of the motion and referred to the
Principles of Policy contained in Article 29 to 38 of the Constitution. Drawing particular
attention to the provision of Article 38(d) he urged that it was a constitutional duty
and, therefore, a matter of primary concern of the Government to provide health care
to all its citizens irrespective of sex, caste, creed or race.
Opposing the motion Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs
stated that the motion was based on an assessment made by ‘somebody’ and published
in a newspaper and was not based on (verified) facts. The assessment must have been
made on the basis of certain criteria but we do not even know the basis and nature of
those criteria. Even if we accept the competence of the persons who have conducted
the survey and made the assessment, survey reports (by nature) are inferential, one
person’s inference differing from that of another. Besides the matter is not primarily
the concern of the Federal Government — (a condition for admissibility) — as it
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involves private lives of thousands of individuals who are not (all of them) connected
with the Government.
Ruling the motion out of order, the Chairman, Mr. Ghulam Ishaq Khan, observed
that Health is and remains the concern of the Government and no fault can be found
with the motion on that ground alone. But as far the survey report mas concerned
that could in his opinion be debated not through an Adjournment Motion but on the
basis of an appropriate resolution or through some other motion. However, it was not
the Survey Report itself that the House was concerned with; but rather the contents
or the findings of the report that required to be considered. And the issue requiring
consideration was whether the report correctly represented the true state of affairs.
In this connection the Chairman recalled that on some previous occasion he had given
a ruling that where facts were not admitted by Government, the Member desirous
of moving the motion must adduce some further facts or authentic information to
support his motion. Beyond the Survey Report itself, no further evidence had come on
record. Therefore, unless evidence could be adduced to the contrary the Government
version of the facts as was universally the practice, must ordinarily be accepted.
As regards the merits of Survey Reports they are by their nature ‘inferential’. It depends
on the methodology employed; the size and representative character of the sample
selected and the competence and knowledge (of the subject matter) of the persons
who conduct the survey. The report says that people (in Islamabad) are suffering from
‘psychological ailments’. What are those ailments? A huge debate is going on in the
world today over the efficacy and utility of the manner in which psychologists are
treating the mentally sick people and there is a school of thought which believes that
most of the (so called) ailments are the creation of the psychologists themselves and
nothing much is wrong with the state of (mental) health of the population as such. In
these circumstances, the Chairman proceeded to observe: “We do not really have facts
on which we can base the motion. I would agree with the mover that it is a matter of
public importance-y-it can be debated whether it is of an urgent public importance or
not but I think we can accept the contention in the motion that it is a matter of public
importance. A condition of admissibility also is that it shall relate to one definite issue;
perhaps, this too can be conceded to an extent. But when it comes to the next condition
that it should be restricted to a matter of “recent occurrence”, then I am afraid I will
have to differ very considerably from the mover. Islamabad has not been subjected to
any trauma. It has not passed through any traumatic experience where all of a sudden
on one particular day, 45% of the people started suffering from psychological ailments.
There is no such thing. If people are indeed suffering from psychological ailments, then
this whole phenomenon must have developed over a period of time, going back to 1960
when Islamabad was founded. It is something then which has happened over a period
of time and is continuing to happen. It is not therefore, a matter which you can, under
the rules, treat as a matter of recent occurrence. The motion is accordingly ruled out”.
Senate Debate,
15th January, 1987.
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121. Adjournment Motion: The sought leave to discuss a matter arising from the remarks
of a Pakistani Scientist, Dr. Abdus Salam (Director of the Institute of Theoretical
Physics at Trieste, Italy) who in the course of an interview with BBC was reported
to have stated that Pakistanis lacked interest in the field of Science and Technology:
Minister concerned opposed the motion: The Chairma ruled the motion out of order on
the ground that the matter related to a wide question of policy of the Government and
such issues could legitimately be raised and discussed on a motion under Rule 187 and
not through an adjournment motion.
Ruling
On 2nd February 1987, Senator Maulana Kausar Niazi sought leave to discuss a matter
arising from the remarks of a Pakistani Scientist, namely, Dr. Abdus Salam (Director
of the Institute of Theoretical Physics at Trieste) who in the course of an interview
to BBC was reported to have said that Pakistanis were lacking interest in the field of
Science and Technology. Dr. Abdus Salam had further stated that in spite of his best
endeavors to have a larger number of Pakistanis admitted to the International Institute
at Trieste, Italy he could not do so as some ill-conceived rules and regulations of the
Government of Pakistan constituted a hurdle in his way.
Opposing the motion Mr. Zain Noorani, Minister of State for Foreign Affairs stated
that the issue did not relate to one specific matter of urgent public importance or of
recent occurrence.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed that
the real intention of the mover of the motion, as he has stated while arguing for its
admissibility was to bring under discussion all those rules and regulations which
allegedly are coming in the way of acquisition of knowledge by Pakistanis, and
the promotion and development of science and technology as part of the country’s
policy. Such wide question of Government policy cannot form a befitting subject
for discussion in the House through the instrumentality of an adjournment motion.
The more appropriate course for raising a discussion on such issues, and which the
Honourable Member might consider, is to move a motion on the subject under Rule
18t of the Rules of Procedure.
Senate Debate,
2nd February, 1987.
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122. Adjournment Motion: The mover sought leave through two separate motions to discuss
a matter pertaining to two different incidents of killing of persons by the notorious
“Hathora Group” near Lahore: According to the mover about 35 persons had (in. The
past) become victims of the said group and the fresh incidents had created a sense of
insecurity and terror amongst the people: Minister concerned opposed the motions and
denied that the motions were based on correct facts: According to the information of
the Minister the murders reported in the two incidents were committed by fire arms and
not by a “Hathora”: The matter was under investigation with the concerned authorities:
The Chairman ruled the motions out of order on the ground that these were not based
on correct facts: The alleged murders were not connected with the so-called “Hathora
Group”: The matter was purely provincial.
Ruling
On 2nd February 1987, Maulana Kausar Niazi sought leave to discuss the reported
killing of some persons near Lahore by the notorious “Hathora Group” which had
allegedly re-started its activities- The mover had given notice of two different motions
dealing with two separate incidents of the same type, one based on a press report
dated 17th Octobery1986 appearing in the daily “Jang” according to which one person
was killed by the said group in the area known as “Thokar Niaz Beg”, while the
other motion was based on a press report appearing in the daily “Dawn” dated 14th
November, 1986, according to which one Chowkidar and one Research Officer were
murdered by the said “Hathora Group” near Lahore. According to the mover about
35 persons had become victims of the said group in the area of “Thokar Niaz Beg” but
nothing had been done by the Government to arrest the culprits. The mover contended
that these incidents had created a sense of in-security and terror in the minds of the
people and were a fit subject for discussion in the House.
Opposing the motions Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs, stated that the motions were not based on correct facts. According to the
report received by him from the Government of the Punjab one Mr. Nazir Ahmad s/o
Muhammad Abdullah a Chowkidar of M/s. Hussain Autos was shot dead by some
unknown persons during the night and an F.I.R. (No. 306 dated 14-11-1986) was
registered with Police Station Civil Lines, Lahore. In the second case one Mr. Iftikhar
Rasool s/o Ghulam Rasool who was serving as a Research Officer in the Veterinary
Institute Hurrike Road, while strolling on the Canal Bank, was shot dead in the evening
of 13th November, 1986 by some unknown culprits who had also thrown his dead
body into the canal. A case was, accordingly, registered under F.I.R. (No. 387 dated 1411-1986), with Police Station Wahdat Colony, Lahore. As regards the incidents in the
area of “Thokar Niaz Beg”, the Minister stated that four murders each were reported
from police stations Nawan Kot and Chung and eight attempted murders from the
latter police station during October, 1986, but these again had nothing to do with the
“Hathora Group”. The alleged murders were all committed by fire arms and not by a
“Hathora” contrary to what was contended by the Mover. The Minister further stated
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that the matter was under investigation with the concerned Provincial authorities.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, observed that
the motions were not based on correct facts and the alleged murders which were all
committed by fire arms were not connected in any way with the so-called “Hathora
Group”. He further observed that the matter was purely provincial.
Senate Debate,
2nd February, 1987.
123. Adjournment Motion: The Mover sought leave to discuss the statement of Khan Abdul
Wali Khan, a political leader, to the effect that if AWACS were supplied to Pakistan
it would annoy Russia and India: As a solution to the Afghan issue he is also said to
have advised the Government of Pakistan to have direct talks with Kabul regime: The
mover contended that such statements militate against the solidarity of the country:
The Minister concerned opposed the motion and stated that the statement in question
contained the maker’s own perception of things which could not be discussed through
an Adjournment Motion: Ruling the motion out of order the Chairman referred to
Article 19 of the Constitution which guarantees every citizen the freedom of speech and
expression and held that there has been no allegation that in making the statement Khan
Wali Khan had infringed any Law: He also held that the personal views of a political
leader on national issues could not form a befitting subject matter of an Adjournment
Motion.
Ruling
On 9th February, 1987, Senator Abdur Rahim Mir Dad Khel sought leave to discuss
the statement of Khan Abdul Wali Khan, a political leader, as published in the daily
“Mashriq” Quetta dated 14th November, 1986, in which he is reported to have expressed
the view that if AWACS aircrafts were made available to Pakistan it could annoy
Russia and India and could further complicate the Afghan issue. He thought that the
only solution to the Afghan issue lay in direct negotiations with the Kabul Regime.
The mover, therefore, urged that the House be adjourned to discuss the impugned
press statement.
Opposing the motion Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs,
stated that the matter was not of urgent public importance; it did not relate to one
definite issue and also the government had no concern with it. He further contended
that the statement of Khan Abdul Wali Khan contained his own perception of the
Afghan issue which could not be discussed through an adjournment motion.
Ruling out the motion the Chairman, Mr. Ghulam Ishaq Khan, held that the
Constitution of the country, under its Article 19, guarantees all its citizens the freedom
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of speech and freedom of expression, subject of course to any reasonable restrictions
imposed by law. I think, there has been no allegation that any law has been infringed
as far as the statement is concerned. Otherwise too, these are the personal views of
a political leader expressed in an interview to a foreign agency, and statements of
political leaders expressing their personal or party views on national issues of this
type which do not, of course, infringe any law, are not fit subjects to form the basis of
adjournment motions.
Senate Debate,
9th February, 1987.
124. Adjournment Motion: Seeking leave to move an adjournment motion to discuss a
matter arising out of alleged infiltration of 5,000 terrorists from Afghanistan into
Pakistan seemingly for subversive activities as reported in Daily “Star” Karachi: The
mover contended that these terrorists armed with sophisticated automatic weapons
had played a key role in the recent ethnic disturbances in Karachi and Hyderabad:
They had also allegedly secured National Identity Cards, Pakistani Passports and
had even acquired immoveable property in Karachi: This state of affairs according to
the mover was a matter of great concern and he urged that the House be adjourned to
discuss the same:
Ruling
Opposing the motion on technical and factual grounds the Minister concerned denied
the allegations in the motion on the basis of the information received by him from the
Government of Sind: He contended that technically the motion was hit by rule71(a),
(b) and (c) as the matter raised was not one of urgent public importance and of recent
occurrence nor related to any one definite issue: Besides newspaper report sparse do
not provide justification for basing adjournment motions thereon unless it could be
vouched that the facts stated in the reports were correct: An inquiry made from Home
Secretary Sind did not confirm the allegations in the press report: Nor was there any
evidence available to show the involvement of Afghan refugees (whose presence in
Karachi was not denied) in the recent disturbances: The Minister further stated that
an enquiry into the causes of the recent disturbances in Karachi was being conducted
by a Judge of the High Court and as such the matter (regarding the role of subversive
foreign elements in the disturbances) was subjudice:
Ruling out the motion the Chairman agreed with the submissions of the Justice
Minister that the motion raised more than one issue, none of which was of recent
occurrence: The occurrences also, if what was stated in the motion was assumed to be
correct, must have taken place over a period of time which made them a continuing
affair: Moreover in the aftermath of the Karachi incidence an enquiry was being held
by a Judge of the High Court making the whole matter subjudice: For the aforesaid
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reasons the motion was held out of order. On 9th February, 1987, Senator Maulana
Kausar Niazi sought leave to discuss a matter arising out of a Press report alleging the
infiltration of 5,000 terrorists from Afghanistan into Pakistan seemingly for subversive
activities and contended that armed with sophisticated automatic weapons these
infiltrators had played a key role in the recent disturbances in Karachi and Hyderabad.
They had also allegedly secured National Identity Cards, Pakistani Passports and had
even acquired immovable property in the country through illegal means. Failure on the
part of the government to take due notice of the mass infiltration of Afghan territorists
into Pakistan had already resulted in the recent ethnic disturbances at Karachi and
Hyderabad and this state of affairs was a matter of great concern to the nation. He,
therefore, urged that the House be adjourned to discuss the same.
Opposing the motion on technical grounds, the Justice Minister submitted that the
motion did not raise a matter of urgent public importance arid as such was hit by rule
71(a). Moreover, such large number of terrorists would not have entered Karachi or
other parts of the country overnight but over a period of time and as such the matter
was one of continuing nature. He also contended that newspaper reports per se do not
give justification for basing adjournment motions thereon, unless it could be vouched
that the facts alleged in the motion had been correctly stated. There were no means, he
said, to verify the allegation of mass infiltration. However, the Home Secretary, Sind,
who was approached in the matter, while confirming the factum-of the presence of
the Afghan Refugees in denied having means to determine how many of them were
involved in subversive activities. He also denied having an information of evidence
of their involvement in the recent disturbances. The Minister informed the House
that a Judge of the High Court was holding an inquiry into causes of disturbances
at Karachi and as such the question being subjudice could riot be discussed by way
of adjournment Motion. The Minister also urged that the motion raised more than
one definite issue; one regarding the presence of Afghan Refugees in Karachi, the
second regarding their obtaining of Identity Cards (and passports), and the third their
acquisition of immovable property, all by illegal means. He also informed the House
that the Sind Government had informed that no case of purchase of any immovable
property by an Afghan Refugee has been brought to its notice.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, agreed with
the submission of the Justice Minister that the motion raised more than one issue none
of which was of recent occurrence and of urgent public importance. Also, if all that
was stated in the motion was assumed to be correct, these events must have occurred
over a period of time making each one of them a continuing affair. Moreover, in the
aftermath of the Karachi incidents an inquiry was already being held by a Judge of
the High Court. So from that point of view the whole matter of the involvement of
subversive foreign elements in the disturbances was now subjudice. The motion was
accordingly held out of order under Rule 71(a) (b), (c) and (1).
Senate Debate,
9th February, 1987.
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125. Adjournment Motion: Seeking to discuss the issue of accumu¬lated dues of the
nationalised banks in the sum of Rupees 30 billion outstanding against influential
persons in the country, the mover contended that the banks refused to divulge the
particulars of the persons concerned on the ground of confidentiality required to be
maintained between the banks and their clients under law, usage and custom; It was
also alleged that huge loans have been written off by the said banks and as the matter
involved an enormous loss to the national exchequer the same be discussed in the House:
The allegations were denied by the Minister concerned: It was held that the information
about the loans having been written off was not correct: According to the news item
itself the Banking Council was making every effort to recover the outstanding dues:
The loans could not have accumulated in a matter of few days: It was a continuing
affair not restricted to a matter of recent occurrence: The credit policy of the banks
could be brought under discussion through a motion under Rule 187-and not in the
form of an Adjournment Motion: To improve the system of recovery of outstanding or
overdue loans required amendment in law: Similarly, information sought in regard to
particulars of the persons against whom loans were outstanding could not be disclosed
without bringing a change in the law for the time being inforce: Thus the motion related
to a matter which can only be remedied by legislation, making an adjournment motio
on the subject inadmissible: The motion was, accordingly, ruled out.
Ruling
On 15th March, 1987, Maulana Kausar Niazi sought leave to move ah adjournment
motion to discuss a matter appearing as a news item in the daily “Jang” (Lahore) of 6th
January, 1987 regarding the accumulated dues of the nationalised banks in an amount
of Rupees 30 billion outstanding against influential persons in the country. According
to the news item the Banking Council had asked for the details of these loans which
have been kept secret by the Banks so far and there were also consultations going
on between Finance and the Justice Divisions for possible legal action against the
defaulters. Explaining the motion, the mover stated that the question of write offs of
large loans outstanding against big parties including top industrialists, jagirdars and
landlords was agitated in the past both in the Senate as well as the National Assembly
but it had not been possible to obtain either details of the write offs or even the names
of the parties in default, on the plea that the information was confidential and could
not be divulged under the law, usage and banking custom. That controversy had
hardly died down that the news has again appeared that the banks were thinking of
devising ways and means to write off (another) Rs. 30 billion of loans outstanding
against influential persons. If these banks were private banks the House would not
be much concerned with them but as nationalised banks they are the direct concern
of the national exchequer and to write off such a huge amount of loans was not an
issue which the House should lightly ignore. The defaulters belonged to the privileged
classes mostly, who even otherwise were favoured and patronized on political and
other considerations. The matter, the mover concluded, was thus important enough to
be discussed in the House.
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Opposing the motion Mr. Wasim Sajjad, Minister for Justice and Parliamentary Affairs
contended that the motion was vague. It did not identify the influential people or specify
the field of their so-called influence. It was also not a matter of recent occurrence as
the dues could not have accumulated overnight. Besides the motion did not deal with
one definite issue, with one particular case and the status of outstanding dues of any
one individual which could be responded to by the Government. According to the
Minister, the factual information on which the motion was based was also incorrect.
The total outstanding loans of the 5 nationalised banks as of 30th June, 1986 were
of the order of Rs. 113300 million and over dues Rs. 20138 million or 17.77% and not
Rs. 30 billion as stated in the motion. He also denied that large amounts have been
written off as was alleged. On the legal position the Minister stated that under the
prevailing banking laws, banks cannot divulge information “relating to the affairs of its
constituents except in circumstances in which it is in accordance with law, or practice
and usages customary among bankers necessary or appropriate for a Bank to divulge”.
Senator Prof. Khurshid Ahmad supporting the motion stated that there was a great
deal to be said for the rule of confidentiality maintained by the Banks. But the Rule
was not absolute. The law permitted the disclosure of banking information in certain
situations in the public interest. Changes were also taking place in International
Banking Laws and usage, even in countries like Switzerland considered to be the
staunchest ad-herents of the secrecy laws and a way should be found to permit Banks
to provide information, required in public interest, to the House or to one of its
committees. The real point was that Banks must at all-time maintain public confidence
in their operations. In case of genuine economic failures (of enterprises) even write
offs of loans was justified and could be condoned but the public had a right to know
that proper use was being made of their deposits and that the capital they trusted the
Banks with, was not used for political ends but for genuine economic purpose.
Reading out the news item which formed the basis of the adjournment motion, the
Chairman, Mr. Ghulam Ishaq Khan, observed that the question for decision was
whether the matters raised therein could, under the Rules of the House, form a
legitimate subject for discussion under a motion for adjournment. The Chairman said
that if the House so wished it could certainly discuss the loans and credit policies
of the Banks together with their procedures for recoveries and write offs etc., but
through a motion under Rule 187 and not in the form of a motion for adjournment. An
adjournment motion was inadmissible for several reasons. Firstly, it was not a matter
that had arisen suddenly and could be deemed to be of recent occurrence. It was a
continuing affair because the outstanding loans or arrears must have accumulated, not
overnight but over a period of time. Second, an adjournment motion shall not deal with
a hypothetical case. Now as the Minister for Justice explained it was not correct to
say that the outstanding loans have been written off. They were still payable and the
Banking Council according to the news item itself was making every effort to recover
them. Thirdly, the Rules require that “adjournment motion shall not relate to a matter
which can only be remedied by legislation”. Now if you want to improve the system
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of recovery of out¬standing or overdue loans it would require an amendment in law.
Again, if you want that the names of the borrowers in default should be disclosed and
for the time being (as was explained) the laws stand in the way of such disclosure
the law will have to be changed. This again cannot be done by way of an adjournment
motion but would require a separate motion of a different type. For these reasons the
adjournment motion is inadmissible and is ruled out of order.
Senate Debate,
15th March. 1987.
126. Adjournment Motion: Statement of U.S. Ambassador in Pakistan questioning
Pakistan’s peaceful nuclear programme and threatening that if Pakista did not
discontinue its nuclear programme, the U.S. military and economic aid could be
discontinued, was sought to be discussed: It was held that the conduct of foreign
diplomat or representative of foreign government cannot be discussed in the House:
Such matters could be taken up through diplomatic channels with better results:
Accordingly motions were ruled out of order.
Ruling
On 16th March, 1987, Senators Maulana Kausar Niazi and Mr. Mohammad Tariq
Chaudhry sought leave to move separate adjournment motions to raise a discussion on
the reported speech of the U.S. Ambassador to Pakistan Mr. Dean Hinton, delivered
on 16th February, 1987, at the Institute of Strategic Studies, Islamabad, in which
Mr. Hinton was reported to have stressed upon Pakistan to sign the nuclear nonproliferation treaty and threatened that otherwise the U.S. Aid to Pakistan would
be cut off. The movers contended that despite repeated assurances of the President
and other top Government functionaries that Pakistan’s nuclear programme was
peace oriented, doubts were being expressed by Mr. Hinton about Pakistan nuclear
programme which detracted from the country’s credibility and were derogatory to its
prestige and authority. The statement in question was also an insult to the country’s
leadership and amounted to interfering in Pakistan’s internal affairs. The movers
contended that since the matter involved the fundamental interests of the country it
was one of urgent public importance and should be admitted for discussion in the
House.
Opposing the motions on technical grounds Mr. Zain Noorani, Minister of State for
Foreign Affairs stated that the motions were not admissible under the Rules, as (1)
notices thereof had not been given at the “earliest opportunity” and (2) only a few days
back, a three to four hours discussion had taken place in the National Assembly on this
very subject and under Rule 71 (d) a motion “shall not revive discussion on a matter
which has been discussed in the same session or in the Assembly within the last six
months”. The Minister also referred to the internationally accepted practice under
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which the conduct of foreign diplomats or representatives of foreign Governments is
not (without any exception) discussed in parliament and matters pertaining to their
activities or statements which do not meet with the approval of the host Government
are taken up with their Governments through diplomatic channels, often with better
results. On the subject of the motion the Minister reiterated what he had told the
Assembly earlier that Pakistan was not making any nuclear weapons for which it
had neither need nor requirement. Its nuclear programme was entirely for peaceful
purposes and it would persist in it no matter what difficulties the Government had to
face.
Ruling the motion out of order the Chairman, Mr. Ghulam Ishaq Khan, held that
conduct of an Ambassador or a foreign representative could not be discussed in the
House. He recalled that a similar ruling was given in the National Assembly recently
when a number of adjournment motions on the subject were introduced and debated
there at length. As an internationally accepted practice, it was also not new to the
country but was being followed right from the days of the Constituent Assembly.
In April 1954, the President of the Constituent Assembly had ruled out a similar
adjournment motion on the ground that the conduct of a diplomatic representative
could not be made the subject matter of public protest or discussion in the House. The
ruling (which the Chairman read out) was to the following effect:
“On the 12th April, 1954, Mian Iftikhar-ud-Din sought leave to move
an adjournment motion for discussing the failure of the government
to make a public protest and take other necessary measures against the
interference of the American Ambassador in Pakistan in the internal affairs
of our country by making an ill-advised pronouncement at Peshawar as
reported in the news¬paper of 1st April, 1954 with regard to the effect
of the recent Bengal elections on the position and policies of the Central
Government of Pakistan. Mr. A. K. Brohi, the Law Minister, opposed the
motion on the ground that nothing could be done regarding the conduct
of diplomatic representatives in Pakistan by way of public protest but if
at all any action had to be taken in that respect it could be taken by means
of diplomatic representation, a stand which has been reiterated by the
honourable Minister again. He further clarified that under the law relating
to foreign relations and international moralities it was out of the question
for any Government! to make a public protest in regard to the conduct of
any foreign representative. As such there was no failure on the part of the
government to make such protest. Accepting the point raised by the Law
Minister, Mr. President ruled the motion out of order”.
Senate Debate,
16th March. 1987.
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127. Adjournment Motion: Grant of citizenship rights to hindus residing in occupied jammu
and kashmir by India: issue involved violation of U.N. Resolution and affected vital
interests of Pakistan: held to be prima facie in order: leave granted to the mover to
move the motion:
Ruling
On 1st October, 1987, Prof. Khurshid Ahmed sought leave to move a motion for
adjournment of the business of the Senate to discuss an urgent matter of general public
importance, namely, the reported attempt on the part of India to grant citizenship
rights to Hindus residing in occupied Jammu and Kashmir. He explained that this
was a step to disturb the equation between Hindu and Muslim population of Jammu
and Kashmir and constituted a violation of the U.N. Resolution under which that
territory had been accepted as a disputed territory and on which Pakistan was seeking
referendum. The issue, therefore, affected vital interests of Pakistan.
Rana Naeem Mahmud Khan, Minister of State for Defence did not oppose the motion.
The Chairman observed that the motion involved an issue of vital interests of Pakistan
and held the motion to beprimafacie in order. The House granted leave to the mover
and the motion was admitted for discussion.
Senate debate
1st October, 1987
P 488- 492.
128. Adjournment Motion: statement of Mr. G. M. Syed in India criticizing the creation of
Pakistan and soliciting help of Rajiv Gandhi for establishment of Sindhu Desh: held in
order:
Ruling
On 11th October, 1987, Mr, Muhammad Tariq Chaudhary sought leave to move for
the adjournment of the business of the Senate to discuss an urgent matter of general
public importance, namely, the statement made by Mr. G. M. Syed in India in which he
criticized the creation of Pakistan and solicited help of Rajiv Gandhi for establishment
of Sindhu Desh.
Raja Nadir Pervaiz Khan, the Minister for Interior, explained that the Prime Minister
had already publicly held that such a statement was most irresponsible one coming
from a man who called himself a political leader and that he had categorically advised
the so-called political leaders to refrain from making such statements. He informed the
House that the Government had instructed the Sindh Government to go into the case
deeply and to take legal action in the matter. He hoped that appropriate action would be

299

Rulings of The Chair Adjournment Motion

taken under the law in a few months. He, however, opposed the motion on the ground
that a question on the subject had recently been answered in the National Assembly.
As such he argued that the motion in hand was barred under rule 71(d). A member
pointed out that the said rule could be invoked only when an Adjournment Motion
on the subject had been discussed and not on an answer to a question. Thereupon the
Minister said that he had no objection to its discussion, if the House so desired.
The Deputy Chairman, held the motion to be in order and admitted the same for
discussion, for not more than two hours, under the rules.
Senate Debate
11th October, 1987
P 752-762.
129. Adjournment Motion: Statement of the Indian Prime Minister asserting that Siachin
Glacier was part of India: one of the purposes of Adjournment Motion is to bring to the
notice of government its Acts of omission: conduct of a foreign government and of its
head and also events in a foreign country not to be discussed by way of Adjournment
Motion: not pressed:
Ruling
On 28th February, 1988, Maulana Kausar Niazi, Prof. Khurshid Ahmed and Mr.
Muhammad Tariq Chaudhary sought leave to move similar motions for the adjournment
of the business of the Senate to discuss an urgent matter of general public importance
relating to the statement of the Indian Prime Minister on the Siachin Glacier. They
explained that Mr. Rajiv Gandhi had in his statement, asserted that Siachin Glacier
was a part of Indian territory and that there would be no compromise on the Indian
side on this area. He had also disclosed that the Indian army had been put on alert. The
bellicose statement revealed the real intentions of the Indian Government towards the
whole territory of the Siachin Glacier.
The Minister of State for Defence, Rana Naeem Mahmud Khan, opposed the motions
and made a statement on the background of the issue. He informed the House of the
efforts being made by the Pakistan Government to find a peaceful and negotiated
settlement with India.
Intervening, Mr. Ghulam Ishaq Khan, Chairman, explained that one of the purposes of
moving Adjournment Motion was to bring to the notice of the Government amongst
other things its acts of omission and that the point made by all the three honourable
members was to know whether the Government had taken cognizance of this bellicose
statement issued by Prime Minister Rajiv Gandhi and assuming that the statement was
correct, whether any protest was lodged with India. If it had, was there any response
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from India? He observed that this was the whole purpose of moving this Adjournment
Motion. He directed the Minister to get the information on this if not already available
with him. Till then the motion was deferred.
At the next sitting of the Senate on 6th March, 1988, the Minister of State for Defence,
Rana Naeem Mahmud Khan, informed the House inter alia that the Indian Charge
D’ Affairs was summoned to the Foreign Office on March 2nd and told that Pakistan
had taken a very serious note of the statement reportedly made by the Indian Prime
Minister claiming ownership of the Siachin area. The Indian Charge D’ Affairs was
further told that the remarks made by the Indian Prime Minister were patently
untenable and unacceptable to Pakistan. It was also pointed out that the statement
flew in the face of the agreement reached between the President of Pakistan and the
Prime Minister of India in New Delhi on 17th December, 1985, as well as that reached
between the two Prime Ministers in Kathmandu in November, 1987, for a peaceful and
negotiated settlement of the Siachin dispute.
Thereupon the Chairman, observed that in accordance with the established convention
the conduct of a foreign government and that apparently including the head of that
Government and also the events in a foreign country on which the government of
Pakistan had no control, could not be debated in the House by way of Adjournment
Motion. They certainly could be brought under review and discussed and debated
when there was a general debate on foreign policy but not as a specific issue by way of
Adjournment Motions.
In the light of the statement of the Minister and above observations of the Chairman,
the movers did not press their motions.
Senate Debates
28th Februray,1988 & 6th March,1988
P 22 to 30 and 37-39
130. Adjournment Motion: Increase in the discretionary quota of the Prime Minister for
allotment of plots in Islamabad from 10% to 40%: assertion that allotment of plots in
Islamabad led to political corruption in the past: held in order:
Ruling
On 26th March, 1989, Prof. Khurshid Ahmed sought leave to move an Adjournment
Motion to discuss an urgent matter of public importance regarding the increase of
Prime Minister’s quota for allotment of C.D.A. plots from 10% to 40%. The mover
explained that originally this quota was 10% and the previous Prime Minister used
it to serve his political ends. He asserted that the allotment of plots to members of
Parliament had led to political corruption.
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The Minister for Parliamentary Affairs conceded that the discretionary quota for the
Prime Minister had been increased to 40% but contended that this did not mean that
discretion would be left solely in the hands of the Prime Minister. He stated that a
committee consisting inter alia of public representatives was being constituted to
recommend the names of persons to whom plots should be allotted. He assured the
House that the Prime Minister had no intention to allot these plots to the members of
the Parliament.
The mover pleaded that the allotment of plots in Islamabad on the discretionary basis
was a great injustice to the deserving persons particularly the Government servants to
whom these should be allotted by ballot.
Nawabzada Jehangir Shah Jogezai expressed the view that Islamabad being the capital
of the Federation, the plots therein should be allotted by ballot in such a way as to give
representation to all the provinces with an embargo on their re-sale.
On the conclusion of the discussion on the admissibility of the motion, Syed Muhammad
Fazal Agha, the Deputy Chairman, held the motion in order and admitted the same for
discussion.
Senate Debate
26th March 1989.
P 104-115
131. Adjournment Motion: Attack on the office of daily ‘Markaz’ Islamabad allegedly by
supporters of P.P.P: alleged facts denied by the Minister of State for information and
broadcasting: police vigorously carrying out investigations: ruled out of order under
Rule 75 (f):
Ruling
On 23rd May, 1989, Prof. Khurshid Ahmed, Maulana Sami-ul-Haq and Mr. Muhammad
Tariq Chaudhary sought to move an Adjournment Motion to discuss an urgent matter
of general public importance, namely, the reported attack by about 30 persons on
the office of the daily ‘Markaz’ Islamabad. The assailants equipped with dangerous
weapons raided the office of the newspaper and destroyed part of its machinery,
furniture and news print. It was stated in the Adjournment Motion that the attackers
were chanting pro-PPP slogans saying that they would destroy all those who would
write against PPP. In support of the Adjournment Motion, the movers contended that
the matter pertained to the responsibility of the Federal Government as the incident
took place in Islamabad, only half a kilometer away from the Parliament House, and,
therefore, called for the interference by the Senate. It was argued that the matter
pertained to the freedom of press which was a federal responsibility.
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Mr. Javed Jabbar, Minister of State for Information and Broadcasting opposed the
Adjournment Motion on the ground that the government had nothing to do with the
matter and that the allegation about the assailants being supporters of a political party
was incorrect. He also said that the police investigation was in progress and every effort
would be made to apprehend the culprits and bring them to trial. He also said that
there was no delay in the recording of the FIR or in the progress of the investigation.
The Minister for Interior had visited the premises himself and the Management had
not complained to him against the investigation being carried out.
After hearing the movers and the Minister of State for Information and Broadcasting,
the Chairman, Mr. Wasim Sajjad announced the following ruling on 28th May, 1989:“Under rule 75(f) of the Rules of Procedure and Conduct of Business
in the Senate, 1988 an Adjournment Motion is not admissible, unless it
relates to a matter which is primarily the responsibility and concern of
the Government or to a financial interest. The government has denied any
involvement in the matter and has described the accusation as false. No
nexus of the government with the incident has been established so far. An
incident of this nature requires the government to take appropriate steps
for investigation and take all measures for awarding punishment to persons
responsible. These steps, according to the honourable Minister, are being
taken and the government has acknowledged its responsibility in this part
of the matter. In these circumstances the Adjournment Motions are hit by
rule 75(f) of the Rules of Procedure and Conduct of Business in the Senate,
1988. I, therefore, rule the Adjournment Motions out of order.”
Senate Debates 2
3rd May, 89.P 593-99
28th May, 89,P 890-94
132. Adjournment Motion: Alleged failure of government to shift ammunition depots from
Niaz Beg Lahore and Malir Karachi and other congested areas of Pakistan to other
areas: matter not of recent occurrence: ruled out of order:
Ruling
On 25th May, 1989, Prof. Khurshid Ahmed sought leave to move an Adjournment
Motion to discuss an urgent matter of Public importance, namely, the alleged failure
of Government to shift army ammunition depots from Niaz Beg, Lahore and Malir,
Karachi, and other congested areas of the country to other areas, due to financial
reasons.
The motion being opposed by the Minister of State for Parliamentary Affairs, the
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mover explained that the continuance of army ammunition depots near the congested
areas of the country might lead to situation such as the Ojheri Camp, Rawalpindi in
April, 1988. With the increase of population in the towns, the Government should have
prepared plans for the shifting of the ammunition depots situated in the congested
areas to other suitable places.
Dr. Sher Afgan, Minister of State for Parliamentary Affairs asserted that the matter
proposed to be discussed was neither of recent occurrence nor did it relate to one
definite issue. The motion was therefore, inadmissible under rule 75(a), (b) and (c) of
the Rules of Procedure and Conduct of Business in the Senate, 1988.
Mr. Wasim Sajjad, Chairman Senate observed:
“It appears to me that the ammunition depots have been there for some
time. It is not a matter of recent occurrence. Accordingly, the motion is hit
by rule 75(a) and is ruled out of order.”
Senate Debate
25th May,. 1989
P 832 - 38.
133. Adjournment Motion: Clash between Sindhis and Muhajirs in Hyderabad and Karachi
resulting in death of fourteen persons and injuries to several others: handbills from
Sindhi extremist organization distributed threatening non- Sindhis to leave Sindh:
Minister’s contention that it was a provincial matter: in view of Prime Minister’s
statement describing situation in Sindh as a mini insurgency motion held in order:
Ruling
On 22nd May, 1989, Mr. Muhammad Tariq Chaudhary sought leave to move an
Adjournment Motion to discuss an urgent matter of general public importance, namely,
the law and order situation in Hyderabad and Karachi arising out of the clash between
Sindhis and Muhajirs in which fourteen persons were killed and several others injured.
Dr. Sher Afgan, Minister of State for Parliamentary Affairs opposed the motion.
The mover contended that as reported in the press, the clash between Sindhis and
Muhajirs took place over the demand from the students for use of unfair means in two
examination centres in Hyderabad and it resulted in the death of fourteen persons
and injuries to several others. After the clash, handbills from the Sindhi extremist
organization were distributed, threatening non-Sindhis to leave Sindh. Army was also
called to restore law and order. This development caused grave concern to the people
in the entire country.
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Dr. Sher Afgan, Minister of State for Parliamentary Affairs, pleaded that the law and
order being a provincial matter, the Federal Government was not primarily concerned
with it.
At this juncture, the Chairman, Mr. Wasim Sajjad drew attention of the Minister to
the recent statement of the Prime Minister wherein she had described the situation in
Sindh as a mini insurgency and held that in view of that statement, the matter would
become the responsibility of the Federal Government in terms of Article 148(3) of the
Constitution. He adjudged the motion to be in order and observed:
“Recently the honourable Interior Minister made a statement that the
Government wanted to convene an All Parties Conference to deal with the
matter. This also shows that the Government is accepting responsibility
and its concern with the matter. In these circumstances, I hold the
Adjournment Motion to be in order.”
Senate Debate.
22nd May, 1989.
P 524 - 28.
134. Adjournment Motion: shortage of materials in hyderabad for preparing identity cards:
facts denied: also matter not of urgent nature and of recent occurrence: ruled out of
order:
Ruling
On 28th May, 1989, Prof. Khurshid Ahmed sought leave to move an Adjournment
Motion based on a report appearing in the daily ‘Jassarat’ dated 17th April, 1989
according to which the work of preparation of National Identity Cards was held up
in Hyderabad area for want of material required for the printing of these cards. The
mover in support of his Adjournment Motion contended that the matter pertained to
the Federal Government and was a matter of public importance because it related to
the printing of the Identity Cards which were essential for the identification of the
citizens of the country.
Dr. Sher Afgan, Minister of State for Parliamentary Affairs while opposing the motion
stated that the matter was purely a local problem and it was not a matter of even
provincial nature. Moreover, it was not a matter of urgent nature because shortage of
material took place over a period of time and not overnight. It was not a matter which
had arisen all of a sudden. He also stated that at the moment there was no shortage
of material and the process of production of identity cards was continuing in routine.
After hearing the mover and the Minister of State for Parliamentary Affairs, Mr. Wasim
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Sajjad, the Chairman, ruled the motion out of order and observed:
“In view of the statement of the honourable Minister of State for
Parliamentary Affairs and particularly the statement by which he has
denied the truth of allegations and also the fact that this is not a matter of
an urgent public importance as shortage takes place over a period of time, I
hold the Adjournment Motion out of order.”
Senate Debate
28th May.1989
P 887 - 890.
135. Adjournment Motion: Arrest of the editor of ‘Hurmat’ and ‘Pakistan Observer’: matter
sub-judice: ruled out of order under rule 75(1):
Ruling
On 18th September, 1989, Mr. Muhammad Tariq Chaudhary, Syed Faseih Iqbal and
Prof. Khurshid Ahmed sought leave to move an Adjournment Motion based on the
reported arrest of Mr. Zahid Malik, Editor of weekly ‘Hurmat’ and ‘Pakistan Observer’.
Prof. Khurshid attached a copy of the daily Nawa-i-Waqt’, dated 17th of August,
1989, where details of this incident had been given. According to the newspaper, the
journalist Mr. Zahid Malik had been arrested by the FIA and a case under the Official
Secrets Act had been registered against him for writing a book titled ‘Dr. Abdul Qadeer
and the Islamic Bomb’. It was also reported in the newspaper that Mr. Zahid Malik
would be produced before the court of the Magistrate the following day for obtaining
his remand. According to the movers the arrest of the journalist was a flagrant violation
of the right of free speech and the freedom of individual guaranteed by the Constitution
of Pakistan.
Dr. Sher Afgan Khan, Minister of State for Parliamentary Affairs opposed the
Adjournment Motion. His main argument was based on rule 75 sub-Clause (1) of the
Rules of Procedure and Conduct of Business in the Senate, 1988, which reads as follows:
“An Adjournment Motion shall not relate to a matter pending before any
court or other authority performing judicial or quasi-judicial functions.”
There is a proviso to this Clause which states:
“Provided that the Chairman may, in his discretion, allow such matter
being raised in the Senate as is concerned with the procedure or subject
or stage of inquiry and if he is satisfied that it is not likely to prejudice the
consideration of the matter by such court or authority”.
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Ruling the motion out of order, the Chairman, Mr. Wasim Sajjad observed:
“I have been informed that Mr. Zahid Malik has already been granted bail
by the High Court. I have also been told by the honourable Minister of State
for Parliamentary Affairs that the challan of the case has been submitted
to court and, therefore, the matter is before the court for consideration.
I am of the opinion that the matter is subjudice and I would not like to
exercise my discretion to allow a discussion because it might prejudice the
trial of the case by the competent court. In these circumstances I hold this
Adjournment Motion to be out of order.”
Senate Debate
18th September, 1989
P 113-124.
136. Adjournment Motion: Questionnaire asking for Religious inclination of government
servants and political affiliations of their relatives allegedly issued by the establishment
division: alleged facts denied by Minister of State for Parliamentary affairs but
could not describe the contents of the questionnaire circulated in the press: in view of
incomplete information given by the Minister about subject matter, motion admitted
for discussion:
Ruling
On 3rd December, 1989, Senator Qazi Abdul Latif sought leave to move an Adjournment
Motion to discuss an urgent matter of general public importance namely, the situation
arising out of the Questionnaire issued by the Establishment Division requiring all
Gazetted Government servants to furnish the information inter alia as to whether
they were liberals or fundamentalists and what were the political affiliation of their
relatives. He had based his motion on the news item appearing in a local newspaper.
He contended that the Questionnaire had created a lot of anxiety among civil servants
as it was generally believed that the information asked for therein would be used for
deciding their cases for promotion.
The motion was opposed by the Minister of State for Parliamentary Affairs on the
ground that it was not based on facts.
The Chairman wanted to see a copy of the Questionnaire but it could not be produced
by the Minister of State for Parliamentary Affairs.
On a question asked by the Chairman Senate, Mr. Sartaj Aziz informed that he had seen
the proforma of the Questionnaire which included questions about political affiliation
of relatives of Government servants.
Mr. Aitzaz Ahsan, Minister for Interior stated that as the matter had not come before
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the Cabinet he also did not know anything about the Questionnaire. He had seen it in
the press with some deep concern.
The Chairman, Mr. Wasim Sajjad admitted the motion with the following observation:
“What we will do is that (as) Mr. Sartaj Aziz has seen this, we will admit
this Adjournment Motion and I will request you to kindly provide the
proforma so that it can be examined by the members and we can have a
meaningful discussion. So this is admitted.”
Senate Debate
3rd December, 1989.
P 117-21.

137. Adjournment Motion: Government decision to induct large number of persons to grade
17 to grade 21 without observing the prescribed recruitment rules in violation of Article
240: facts not denied by the government: held to be in order and admitted for discussion:
Ruling
On 5th December, 1989, Senator Mr. Sartaj Aziz sought leave to move for the adjournment
of the business of the Senate to discuss a matter °f urgent public importance, namely,
the recent decision of the government to induct a large number of persons to posts
from Grade 17 to Grade 21, ‘whtoto observing the prescribed recruitment rules. He
explained that according to report in the daily ‘Nawa-i-Waqt’ and an editorial in the
daily TMation’ dated 6.11.89, the Federal Public Service Commission having refused
to hold examination for the ’Lateral Entry Scheme’ the Government had set up a
parallel Recruitment Board with the Ministers to undertake recruitment under the
above scheme. This was in gross violation of Article 240 of the Constitution read with
Section 7 of the Federal Public Service Commission Ordinance, 1977.
The Minister of State for Parliamentary Affairs opposed the motion but he did not
deny it factually.
The Chairman, Mr. Wasim Sajjad observed that the subject matter of the motion
seemed to be important and as the Minister had not denied the alleged facts, therefore,
he was of the opinion that it should be admitted. Accordingly the motion was held in
order and admitted for discussion.
Senate Debate
5th December, 1989
pp 159-163.

308

Rulings of The Chair Adjournment Motion

138. Adjournment Motion: Delay in completing formalities for japanese economic assistance
to Pakistan: held the matter raised was of significance: the chair referred the subject
matter of the motion to the Standing Committee to investigate the reasons for delay:
Ruling
On 9th March, 1991, Senator Prof. Khurshid Ahmed moved for the adjournment of the
regular business of the House for discussing a matter of urgent public importance and
of recent occurrence, namely, the reported red- tapism at the level of bureaucracy in
completing the formalities for Japanese economic assistance to Pakistan. The mover
explained that the Japanese Government had been asking Pakistan to complete
certain formalities for quite some time but the Ministry of Economic Affairs had not
taken prompt action to fill out a simple questionnaire relating to the assistance worth
millions.
Syed Fakhar Imam, Minister for Law and Parliamentary Affairs explained that
normally the Appraisal Mission of the aid-giving country would bring questionnaire
with them at the time of their visit and necessary information was then furnished by
the country. In the instant case, the visit of the Appraisal Mission of the Overseas
Economic Cooperation Fund of Japan scheduled from the first of February, 1991, had
been postponed due to geo-political condition in the GULF. However, most of the
information had already been sent to the OECF of Japan.
The mover, however, pleaded that when the questionnaire had been received in
December, 1990, and the meeting with the Appraisal Mission was due in February, 1991,
necessary information should have been compiled before the arrival of the Mission.
Syed Muhammad Fazal Agha, the Deputy Chairman, held that the issue was of
significance and therefore, the subject matter was referred to the Standing Committee
concerned for a detailed examination to find out causes of the alleged delay, if any.
Senate Debate
09th March, 1991.
P 94 - 100.
139. Adjournment Motion: Deteriorating standard of services in Shaikh Zaid Hospital,
Lahore due to a rift between the management and Senior Doctors: alleged facts denied
by the government: motion ruled out of order but the chair decided that the matter
raised therein may be looked into by the Standing Committee on health:
Ruling
On 25th March, 1990, Senator Prof. Khurshid Ahmed sought leave to move an
Adjournment Motion to discuss the deplorable condition prevailing in Shaikh Zaid
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Hospital, Lahore. He explained that as reported in the press, the said hospital being
run at a recurring expenditure of Rs. 65 million, was supposed to be a model hospital
of the country but was in a bad shape. Due to row between the management and the
career structure, there had been deterioration in the services standards.
Senator Dr. Noor Jahan Panezai said that the real problem in the hospital was that the
newly-appointed administrator of the hospital was not allowing the students of Post
Graduation to visit the wards and there was a row between him and the senior doctors
over this issue.
Dr. Sher Afgan Khan Niazi, Minister of State for Parliamentary Affairs, opposed the
motion stating that the hospital having been declared as a teaching institution, fresh
graduates had to be sent there for training. Some patients feel hesitant in getting
treatment from such doctors doing House job there. He denied the alleged facts
and referred to an earlier ruling according to which press reports or an Article in a
newspaper or editorial comments could not form basis for an Adjournment Motion
unless contents thereof are admitted by the Government as authoritative.
Syed Muhammad Fazal Agha, the Deputy Chairman, ruled the motion out of order
but observed that as the issue raised was of public importance, he would like the
Standing Committee on Health to look into the matter and submit the report to the
House suggesting the remedial measures for the improvement in the functioning of the
hospital.
Senate Debate
25th March. 1990
P 7- 20.
140. Adjournment Motion: Cut imposed by foreign aid donors on the supply of commodities
to the Afghan Refugees in Pakistan: contention that cut was due to failure of foreign
policy: held that matter was of continuing nature and not of recent occurrence: ruled
out of order:
Ruling
On 31st March, 1990, Senator Qazi Abdul Latif moved for adjournment of the regular
business of the House to raise the discussion on a matter reported in the daily “Jang”
Lahore, dated the 2nd of March, 1990, according to which a cut of 60% had been
recently imposed by the foreign aid giving countries on the supply of commodities
of daily consumption with the exception of wheat to the Afghan refugees living in
Pakistan. The mover contended that the cut was the result of the utter failure of the
foreign policy and also because the Government had failed to solve the Afghan problem.
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Dr. Sher Afgan Khan Niazi, Minister of State for Parliamentary Affairs replying to the
motion stated that the Government of Pakistan was taking all possible steps in order
to restore the aid to the Afghan Mujahideen and had established contacts with the
international agencies.
Ruling the motion out of order, the Chairman, Mr. Wasim Sajjad observed:
“I feel that this matter is one of a continuing nature and it cannot be
described as one of recent occurrence. Moreover, the reference to the
foreign policy of the Government of Pakistan raises a wider policy question
which is not a fit subject for discussion through an Adjournment Motion.
So, in these circumstances, this motion is ruled out of order.”
Senate Debate
31st March, 1990.
P 447-52.
141. Adjournment Motion: Reported Indian plan to construct an Electric Power House and
reservoir at ori in the occupied Kashmir in violation of the Indus Water Treaty: the
matter being of technical nature could usefully be discussed by the Standing Committee:
referred to the Standing Committee concerned:
Ruling
On 27th August, 1990, Senator Prof. Khurshid Ahmed moved for the adjournment of
the regular business of the Senate for discussing an urgent matter of general public
importance, namely, the reported Indian plan to construct an electric power House and
reservoir at Ori near Baramula in the Occupied Kashmir. The mover explained that the
construction of the reservoir was not only a gross violation of the Indus Water Treaty
between Pakistan and India but also posed a threat to the security and prosperity of
Pakistan.
Mr. Sartaj Aziz, Minister for Finance, opposing the motion made an elaborate statement
in which he stated that India was not constructing a reservoir on the Jhelum River at
Ori but a run of the River Hydro Electric Plant without any bondage which she could
construct under the treaty. However, India was obliged to supply to Pakistan specified
information about such a plant and Pakistan had the right to raise objections on the
design and operation of the plant if it did not conform to the design criterion set out in
the treaty. Pakistan had already raised certain technical objections on the design of the
proposed plant and about the inadequacy of the information supplied by India. The
matter was being discussed by the Commissioners of India and Pakistan. The Minister
was of the view that the matter being of technical nature, no useful purpose would be
served in discussing it through an Adjournment Motion. He suggested that this was
the subject which the Senate Committee and the Ministry of Water and Power could
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usefully discuss in a meeting where additional technical information on the issue
would be provided.
Accordingly, the Chairman, Mr. Wasim Sajjad with the sense of the House referred the
issue to the concerned Standing Committee for a detailed discussion.
Senate Debate
27th August, 1990
P 775 - 782.
142. Adjournment Motion: Seizure of heroin and hashish worth more than Seven Billion
Rupees: large-scale production of narcotics pose serious threat to the health of younger
generation and bring bad name to the country: matter pending before court and
subjudice: inadmissible under rule 75(1): the matter could be discussed under rule 194:
Ruling
On 31st December, 1990, Senator Prof. Khurshid Ahmed sought leave to move for
the adjournment of the regular business of the House to discuss an urgent matter of
general public importance, namely, large scale production of narcotics with intent
either for consumption within the country or for smuggling abroad. The mover based
the motion on a press report according to which huge quantity of heroin and hashish
worth more than seven billion rupees had been seized by the Frontier Corps in NWFP.
This indicated a large scale at which narcotics were being produced in the country
involving serious threat to the health of younger generation and also bringing bad
name to the country.
The Minister concerned opposing the motion stated that as the case relating to the
seizure of narcotics was pending before the court, the motion was not admissible for
discussion under rule 75(1) of the Rules of Procedure and Conduct of Business in the
Senate, 1988. He, however, assured that the Government had taken serious notice of
the matter and had taken all the necessary steps.
The Chairman, Mr. Wasim Sajjad, ruled the motion out of order and observed:
“So, as I say normally in matters such as this where a case is pending
before a court of law and the Government is taking all the necessary steps
to bring the offenders to justice, normally it should not be a fit matter for
the admission of an Adjournment Motion. If the honourable mover and
the honourable Minister and other members of the House feel that in the
larger context, this matter should be discussed, this can be done by way
of a motion under rule 194. It is no doubt, an important matter as to what
is the present position of narcotics in the country, what is the policy of
the Government, what steps should be taken to prevent further production
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and trade in this commodity and I have no doubt that the members and the
honourable Minister will come to some arrangement, whereby this matter
can be discussed under rule 194 of the Rules of Procedure and Conduct of
Business in the Senate,
1988. In these circumstances, I do not think, this is a fit matter to be
admitted as an Adjournment Motion.”
Senate Debate
31st December, 1990
P 386 - 394.
143. Adjournment Motion: Atrocities committed by Indian Forces and use of chemical
weapons in the occupied Kashmir: the matter having been discussed in the National
Assembly four days back discussion in the Senate barred under rule 75(d): motion for
discussing the matter under rule 194 moved and adopted:
Ruling
On 11th April, 1991, Senator Prof. Khurshid Ahmad sought leave to move for the
adjournment of the business of the Senate to discuss two inter¬linked matters of urgent
general public importance, namely (i) the atrocities committed by the Indian Security
Forces in the Occupied Kashmir and (ii) the use of chemical weapons there, to crush
the struggle of the freedom fighters. The notice of a similar motion for discussion was
also given by Senator Syed Abdullah Shah. Prof. Khurshid Ahmad stated that Kashmir
was of vital interest to Pakistan and it being a disputed territory, its future was to be
decided in accordance with the Resolutions of the U.N.O. As such, the matter proposed
to be discussed was legitimately the concern of the Government of Pakistan and it was
morally and religiously duty-bound to take serious notice of the grave violations of
human rights being committed in the Occupied Kashmir.
Mr. Hamid Nasir Chattha, Minister for Planning, opposed the motions on behalf of
the Government on technical grounds stating that the matter relating to the atrocities
being committed in the Occupied Kashmir had been discussed in the National
Assembly only four days back and it could not, under the rules, be discussed through
an Adjournment Motion in the Senate. He, however, made a detailed statement about
the steps taken by the Government in the matter.
Since the movers and certain other Senators insisted on discussing the matter and the
Government had also no objection, the Chairman, Mr. Wasim Sajjad, suggested that it
be discussed under rule 194 of the Rules of Procedure and Conduct of Business in the
Senate, 1988. Accordingly, the motion moved by Prof. Khurshid Ahmad for discussing
the matter under the above rule was adopted by the House.
Senate Debate. 11th April, 1991P: 54- 68.
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144. Adjournment Motion: Based on press report alleging increase in the death of patients
and their sufferings due to certain lapses of pathology department of pims hospital: facts
in the report denied: ruled out of order on the grounds that the report was incorrect, the
matter was of continuing nature and motion did not relate to one definite issue:
Ruling
On 11th May, 1991, Senator Prof. Khurshid Ahmad sought leave to move for adjournment
of the business of the Senate to discuss an urgent matter of general public importance,
namely, serious lapses of the Pathology Department of PIMS resulting in several
deaths and sufferings of serious health hazards by others. The mover explained that as
per report published in ‘Nawa-i-Waqf, Rawalpindi dated 27th April, 1991, a number
of sophisticated costly equipment remained out of order for several months and no
effort was made to have them repaired in time. Even after repairs of the equipment,
the pathological reports were unsatisfactory and unreliable. Due to this, the patients
could not be treated properly resulting in the death of several patients and increase in
the sufferings of several others.
Ch. Amir Hussain, Minister of State for Justice and Parliamentary Affairs speaking on
behalf of the Minister of Health, opposed the motion and stated that the press report
forming basis for the motion was incorrect. The Chief Executive of the PIMS Hospital
had already issued a legal notice to the newspaper, questioning the veracity of the
report.
The Chairman, Mr. Wasim Sajjad, ruled the motion out of order and observed:
“No doubt, the allegations in the report are of serious nature but nevertheless;
a.

The report does not deal with one definite issue;

b.

The lapses which have been mentioned are of continuing nature; and

c.

The honourable Minister of State for Law, Justice and Parliamentary
Affairs has stated on the floor of this House that the newspaper’s
report quoted is incorrect and the Chief Executive of the PIMS
Hospital has already issued a legal notice to the newspaper
questioning the veracity of the report.

In these circumstances, I do not feel that this is a fit matter for discussion through an
Adjournment Motion and, therefore, this is ruled out of order.”
Senate Debate 11th May, 1991
Pages: 48 - 54.
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145. Adjournment Motion: Withdrawal by the government of incentives for setting
up Industries in gadoon Amazai Mardan: motion held in order and admitted for
discussion:
Ruling
On 15th May, 1991, Senators Akhunzada Behrawar Saeed, Mr. Anwar Saifullah Khan,
Prof. Khurshid Ahmad, Syed Faseih Iqbal and Syed Abbas Shah sought leave to move
for adjournment of the business of the Senate for discussing an urgent matter of
general public importance, namely, the reported withdrawal of incentives for settingup industries in Gadoon Amazai Industrial Estate, Mardan.
It was explained by the movers that as reported in the daily ‘Frontier Post’ and
other newspapers, the Federal Government had decided in principle to withdraw
the concessions and incentives given for industries in Gadoon Amazai Industrial
Estate. This had caused concern and unrest among general public in NWFP and the
development projects being set up there had received a set-back.
After hearing the movers, the Chairman, Mr. Wasim Sajjad, held the motion in order
and while admitting for discussion observed:
“Prima facie, I feel that this is a matter which is covered by the rules. It is a
matter of urgent public importance, it concerns the Federal Government, it
is of recent occurrence and it relates to one issue.”
Senate Debate.
15th May, 1991
Pages -34- 45.
146. Adjournment Motion: Violation of the sanctity of mazar Quaid-e-Azam by allowing
construction of high-rises within a radius of four to six furlongs: such matters
concerning Quaid-e-Azam could not be termed as provincial: matter of national
importance and public concern: held in order:
Ruling
On 21st May, 1991, Senators Lt. Gen. (Retd) Saeed Qadir, Prof. Khurshid Ahmed and
Syed Iqbal Haider sought leave to move for the adjournment of the normal business
of the House to discuss an urgent matter of general public importance, namely, the
violation of the sanctity of the Mazar Quaid-e-Azam by allowing construction of highrises within a radius of four furlongs. Senator Prof. Khurshid Ahmad explained that the
Quaid-e-Azam’s Mausoleum Management Board (QMMB) had, in contravention of its
earlier decision of not allowing high-rises within the radius of six furlongs, reduced
the limit from six to four furlong radius. This resulted in the cluster of 700 to 1000
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buildings (six to seven stories high) all around the Mazar within the radius of four to
six furlongs.
Sardar Yakub Khan Nasir, the Minister concerned did not oppose the motion factually
but pointed out that the matter was concern of the Provincial Government.
The Chairman, Mr. Wasim Sajjad, thereupon observed that such matters concerning
Quaid-e-Azam, could not be termed as provincial. All such matters were of national
importance and therefore, the concern of Federal Government. He, therefore, held the
motion in order and admitted the same for discussion.
Senate Debate
21st May, 1991.
Pages : 76-80.
147. Adjournment Motion: Trafficking in Heroin and Hashish on Margalla hills near tarnol
allegedly under the patronage of police and with the connivance of some Minister:
alleged facts denied by the Minister: ruled out of order:
Ruling
On 17th July, 1991, Senator Mr. Fateh Muhammad Khan sought leave to move for the
adjournment of the normal business of the Senate to discuss an urgent mater of general
public importance, namely, the alleged trafficking in heroin and hashish on Margaila
Hills near Tamol under the patronage of police and influential persons. He explained
that as reported in the daily “Pakistan Observer” dated 3rd June, 1991, the Reporter
of the newspaper himself visited the site and saw police officers going there in a police
van. On enquiry he was informed that the trafficking had the patronage of police and
connivance of a Minister.
Rana Chander Singh, Minister for Narcotics, opposing the motion said that the
press report forming basis of the Adjournment Motion did not mention the number
of the police vans or name of any police officer or of the Minister allegedly involved.
In the absence of these particulars, it could not Shehzada Mohi-ud-Din. Minister for
Tourism, opposing the motion stated that the press report was not based on facts. He
denied that there had been any such deal as reported in the press. He explained that
the facts were that Malam Jabba Resort was completed at a cost of Rs. 213 million
which included Austrian aid of Rs. 56 million. However, more funds of about rupees
14 to 15 crores were needed to run the hotel and such amount could not be allocated
by the Government. Therefore, tenders for leasing resort were invited four times since
1988 and every time the party quoting highest bid backed out on one pretext or the
other. In June last year, there were eight parties submitting tenders and all of them
were asked to negotiate terms with the Government. No party other than the Attock

316

Rulings of The Chair Adjournment Motion

Leisure owned by Saudi Businessman, Gaith Pharaon came forward. They offered
to spend an amount of Rs. 245 millions on the hotel. This amount, 75 million rupees
were to be spent initially and the rest of the amount was to be spent subsequently.
In the meantime, complaints started appearing in the press against the leasing out of
the resort to that party. Also the land on which resort had been built belonged to the
Provincial Government and it had not yet been transferred to the Federal Government.
Subsequently, the owners of the Green Hotel offered to pay an amount three times
more than that of the bid of Attock Leisure.
The matter as to whether the resort was to be leased out to the Provincial Government
or to the Attock Leisure or to the owners of the Green Hotel or any other interested
party was yet to be decided. Since the press report forming basis for the motion was
not factual and no deal had been finalized with any party, the motion was not qualified
to be admitted.
Dr. Muhammad Rehan, one of the movers was satisfied with the explanation of the
Minister and did not press his motion. However Syed Iqbal Haider was of the view
that as the press report had not been contradicted, the motion should be admitted for
discussion.
Thereupon, the Deputy Chairman, Dr. Noor Jehan Panezai, observed that as the alleged
facts had been denied by the Minister, the motion was not admissible. She accordingly
ruled it out of order.
Senate Debate.
5th January, 1993.
148. Adjournment Motion: Alleged refusal of 21 autonomous organizations to have their
accounts audited by the auditor general: facts as reported in the newspaper denied by
the finance Minister: position explained by him at length: ruled out of order:
Ruling
On 18th February, 1993, Senators Raja Muhammad Afzal and Hafiz Hussain Ahmed
sought leave to move for the adjournment of the regular business of the Senate to
discuss an urgent matter of general public importance, namely, alleged refusal of 20
autonomous organizations in the public sector to have their accounts audited by
the Auditor General of Pakistan. The motion tabled by Hafiz Hussain Ahmed was
specified for the House Building Finance Corporation, the accounts of which had not
been rendered for audit for many years.
The motions having been opposed by the Finance Minister, the mover explained that
major portion of funds for these organizations were provided by Government from
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public exchequer and refusal of these organizations to get their accounts audited by
the Auditor General amounted to violation of the Constitution. They believed that an
audit of these organizations would lead to numerous cases of embezzlement, fraud and
financial irregularities.
Mr. Sartaj Aziz, Finance Minister, stated that the press report forming basis of
the motion was not factual and was rather exaggerated. He explained that the
organizations in the public sector were of various categories. Some organizations
were Joint Stock Companies which were governed by Companies Law Authority and
their accounts were auditable by Chartered Accountants. Other organizations were
Government Corporations and their accounts were auditable by the Auditor General.
No organization was therefore, exempted from audit. He explained that accounts of 21
Government Corporations, having not been finalized in time, had not been rendered
for audit in the past. Remarks to the effect that accounts of these organizations had
not been submitted, were, therefore, made by the Auditor General in his Audit Report
each year. There were nine other organizations have expertise in the field will be
invited, the motion is inadmissible.”
Senate Debate.
12th November, 1992.
149. Adjournment Motion: Shortage of and increase in the price of cement by 60% to 70%:
the matter related to a continuing process and not a recent occurrence: ruled out of
order:
Ruling
On 29th December, 1992, Senator Sved Faseih Iqbal sought leave to move for the
adjournment of the Senate to discuss an urgent matter of general public importance,
namely, unjustifiable increase of 60% to 70% in the price of cement. It was explained
by the mover that prior to the deregulation of cement factories, price of cement was
between Rs.108/- to Rs. 112/- per bag in the provinces and sufficient quantity of the
cement was available with the stockists and dealers. After privatization of these
factories without making any regulatory law, the prices of cement had been increased
by 100% and there had been shortage of cement throughout the country. The owners
of cement factories not only increased the security deposits payable by the stockists
by two lacs but also cancelled the licenses of a number of stockists. This resulted in
the acute shortage of cement at a time when flood affected persons needed it most to
repair their damaged Houses.
The Industries Minister admitting the state of shortage of cement stated that in order
to bring down the prices, the Government had reduced the duty on cement from Rs.
550/- per ton to Rs. 100/- only and had also decided to allow import of three lacotons
of cement.
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Lt. Gen. (Retd) Saeed Qadir, Chairman of the Privatization Commission explained
that the Zeal Pak Cement Factory, while it was a public concern, was producing one
million tons of cement, had been closed down partially for repairs and due to which
shortage of cement started. Thereafter, road transport was badly affected due to
floods. In the meantime, Cherat Cement Factory and Kohat Cement Factory were also
closed down for repairs. Due to these circumstances, shortage of cement developed all
over the country and there being great demand, the increase in price was inevitable.
The Government had taken timely steps to control shortage of cement by allowing its
import and the prices had started coming down.
After hearing both sides, the Chairman, Mr. Wasim Sajjad, observed that as the mover
had himself stated that the shortage of cement and increase in the prices had not taken
place suddenly, and it had been persisting for the last six months, therefore, the matter
pertained to a continuous process and could not, as such, be discussed through an
Adjournment Motion. It could be discussed properly through a motion under rule 194.
The Chairman, accordingly ruled the motion, out of order.
Senate Debate.
29th December, 1992.
150. Adjournment Motion: Leasing out of the Malam Jabba skiing summer resort to Gaith
Pharaon, a Saudi businessman through private negotiations instead of public tenders:
press report forming basis of the motion not factual and the alleged facts denied by the
Minister: ruled out of order:
Ruling
On 5th January, 1993, Senators Syed Iqbal Haider and Dr. Muhammad Rehan sought
leave to move for the adjournment of the regular business of the House to discuss an
urgent matter of general public importance, namely, the reported deal of Government
with the Attock Leisure and Management Associates (PVT) Ltd. a company owned
by a Saudi Businessman Gaith Pharaon, handing over to it on 51 years lease 280 acres
Malam Jabba Skiing Summer Resort for a fraction of the real value. It was explained by
them that as reported in the local newspaper the summer resort complex in Swat with
62 rooms had been built by the Government at a total cost of Rs. 125 million. In addition
the snow-clearing equipment and all other machinery in the resort, including the total
equipment were donated free of cost by the American Government. Now all these
precious assets of crores of rupees had been leased out to a foreign national through
private negotiations instead of public tenders. The beneficiaries are getting control of
a place of Government property for only 1/10th of its real market value and it is being
handed over to Attock Leisure under very soft terms with payments extendable over
a period of 51 years. set up under the Companies Law which had taken the stand that
their accounts were not subject to audit by the Auditor General but subject to audit
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under the Companies Law. The matter relating to the organizations set up under the
Companies Law had been discussed by the Public Accounts Committee in July, 1992. It
was decided that the financial accounts of such companies having Government funds
would initially be audited according to their own law and thereafter the Government
Member of the Board of these organizations would be required to refer their certified
accounts to the Auditor General for a supplementary audit. So far accounts of two
out of nine such organizations had already been received and referred to the Auditor
General. He maintained that no organization had refused, as alleged, to have their
accounts audited by the Auditor General and therefore, no violation of any law had
taken place. The news was as such not factual.
The Chairman, Mr. Wasim Sajjad, after hearing the movers and Finance Minister held
the motion to be out of order and observed:
“So, in the light of the statement of the honourable Minister where he
denied the accuracy of the facts as reported in the newspaper, this is held
to be out of order.”
Senate Debate
18th Februrary 1993
151. Adjournment Motion: Departmental promotion of Wapda graduate engineers in
upper subordinate grades to grade 17: non-implementation of the decision of Standing
Committee of National Assembly to this effect in respect of engineers from the provinces
of Sindh and NWFP: held in order and admitted for discussion:
Ruling
On 1st September, 1993 Senators Syed Iqbal Haider, Mr. Yousaf Shaheen, Dr. Muhammad
Rehan and Hafiz Hussain Ahmed sought leave to move for the adjournment of the
normal business of the Senate to discuss an urgent matter of general public importance,
namely, alleged refusal of the WAPDA to promote graduate Engineers from provinces
of Sindh and NWFP in upper subordinate Grade (BPS 11 to 16) to Grade-17. despite a
decision of the Standing Committee of the National Assembly.
The motion having been opposed by the concerned Minister, the movers explained
that these graduate Engineers had joined WAPDA in the hope of getting promotion to
BPS-17 after some service and training. Such departmental promotions were admissible
under the WAPDA Service Rules and had also been recommended by the WAPDA
Authority Board at its 438th meeting. The Standing Committee of the National
Assembly too had decided that such Engineers should be promoted to Grade-17 but
this decision had not been implemented in the case of the Engineers from these two
provinces who had been discriminated against.
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Mr. Khurshid Marker, Minister for WAPDA however, did not oppose the motion.
The motion was therefore, held in order by the Presiding Officer and admitted for
discussion.
Senate Debate.
1st September, 1993.
152. Adjournment Motion: Deployment of Prithivi Missiles by India along Pakistan border
posing direct threat to major cities: Plea that the matter having recently been raised and
discussed in the National Assembly through a call attention notice the Adjournment
Motion was barred under rule 75(d): ruled that as no discussion could take place on
a call attention notice, rule 75(d) was not attracted: further ruled that as the matter
raised in the Adjournment Motion involved defence implications it be discussed in the
committee in camera:
Ruling
On 11th July, 1993, Senator Prof. Khurshid Ahmed sought leave to be possible for him
to admit the alleged facts and proceed against any body. He further explained that
the press report relied upon was dated the 3rd June, 1991, and since then fourteen
cases of trafficking of heroin and charras had been detected by the Police and Excise
Department. As such it would not be justifiable to subscribe to the allegation against
the police that it was not doing anything to check and curb the trafficking. He further
said that the evil trade was deep routed and it would require extensive measures
including legislation and time to eliminate it.
Dr. Noor Jehan Panezai, Deputy Chairman, ruled the motion out of order on the ground
that the report forming basis for the Adjournment Motion was baseless as the alleged
facts had been denied by the Minister.
Senate Debate
17th November, 1991
153. Adjournment Motion: Alleged Victimization of editor of ‘Siassi Log’ and ‘Facts’ on
political grounds: alleged facts denied by government: arrest of the editor due to the
cancellation of bail on his failure to appear before court: matter subjudice: ruled out
of order:
Ruling
On 25th August, 1992, Senators Mr. Muhammad Tariq Chaudhary, Mr. Manzoor
Ahmed Gichki, Mr. Abdur Rahim Mandokhel and Mir Abdul Jabbar, sought leave to
move for the adjournment of the Senate to discuss an urgent matter of general public
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importance, namely, the arrest of Mr. Ghulam Hussain, Editor of the weekly “Siassi
Log”, and weekly “Facts” Lahore from his office. It was alleged that the police in
plain clothes took him to some unknown place to harass and intimidate the media. It
was alleged that the Editor had been subjected to violence and put in the jail on false
charges for criticizing government and uncovering scandalous events, like allotment of
plots, withdrawal of crores of rupees from Bait-ul-Mal for horse trading in the coming
election, etc.
The Minister for Interior opposing the motion, denied the alleged facts. He stated
that there was a row between the Editor and a person Akhtar Mahmood over some
payment of money which resulted in firing at his residence. A criminal case was
registered against the Editor in which he obtained a bail but as he failed to appear
in the court when required, the bail was cancelled by the Sessions Judge and he had,
therefore, been re-arrested. It was for the court to make a probe in the case and find
out the facts. He assured the House that the arrest was not due to any political reasons
as alleged by the movers.
After hearing both sides, the Chairman, Mr. Wasim Sajjad observed that as the matter
was subjudice, it could not be admitted for discussion. He accordingly ruled it out of
order.
Senate Debate
25th August, 1992.
154. Adjournment Motion: Using vague and speculative phrases based on assumptions: also
dealing with a policy matter: ruled out of order:
Ruling
On 12th November, 1992, Senator Sayed Iqbal Haider sought leave to move for the
adjournment of the Senate to discuss an urgent matter of general public importance,
namely discriminatory action of the Pakistan Telecommunication Corporation
in inviting only European, South American and Japanese Consultants to bid for a
consultancy project on expansion of local telephone system. After hearing the mover
and the Minister concerned, the Chairman, Mr. Wasim Sajjad while ruling out the
motion, observed:
“You see the Adjournment Motion is also faulty on a number of grounds, e.g.;
you have used phrases like “Certain furious Pakistanis feel the terms were
changed”; “informed sources said that it was the first time in Pakistan’s
history”;
“local firms felt that this is going to happen” ; “in fact Pakistani consultants could have
done a better job.” Now all these are vague and speculative phrases and in Adjournment
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Motion, you have to bring up one definite issue. So, on that ground and also on the
ground that this is a policy matter and Government has taken a decision that those
people who move for the adjournment of the normal business of the Senate to discuss a
matter of general public importance, namely, deployment of surface to surface Prithivi
missiles by the Indian army along the border with Pakistan. He explained that the
domestically-developed Prithivi missiles with the reported range of 250 kilometers
posed a direct threat to Pakistani cities of Sialkot. Gujranwala, Lahore and Faisalabad.
Syed Ghous Ali Shah, Minister for Defence opposed the motion and pointed out that
the matter had recently been raised and discussed in the National Assembly through
a call attention notice and he had made a detailed statement thereon. As such the
Adjournment Motion was barred under rule 75(d) of the Rules of Procedure and
Conduct of Business in the Senate, 1988, which lays down that a motion shall not revive
discussion on a matter, including discussion on the admissibility of an Adjournment
Motion, which has been discussed in the Senate or in the National Assembly within
the last four months. He however, assured the House that the Government was fully
conscious of its responsibilities and had already taken and would take all further
measures necessary for the defence of the country. He pleaded for not allowing
discussion of the matter as it involved defence implications.
The mover and Senator Syed Abdullah Shah, however, argued that the relevant rules
did not envisage any discussion on a call attention notice in as much that it was
confined only to the reading of the notice by the member followed by the statement
of the Minister concerned. Therefore, the Adjournment Motion in hand could not be
barred under rule 75(d).
The Chairman, Mr. Wasim Sajjad thereupon observed:
“So, after listening to the honourable members, I am of the view that rule
75(d) comes into play, if the matter has been discussed. Now discussion
means that there is argument by the Government and the members and this
discussion could be on an Adjournment Motion or in some other way. But
I also agree with the honourable Senators that on a call attention notice,
discussion does not take place. The matter is raised by an honourable
member and the reply is given by the Minister concerned and that is where
the matter comes to an end. So, there is no discussion. Discussion means
the participation of the members and where various views are put forward.
However, I do agree with the honourable Minister for Defence when he
says that he will not like this matter to be discussed because it has some
defence implications The more appropriate form would be to take it up in
the Committee so that the honourable Minister can freely brief the members
on the position which arises out of the deployment of Prithivi missiles.”
Subsequently, a point was raised by some members that if the matter was discussed in
the Committee only, the members of the Committee would be benefitted and not all
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the members of the Senate.
The Chairman then observed:
“I think have a Camera Session of the Committee and let any member
who wants to attend, attend that meeting. I think that would be more
appropriate.”
Senate Debate
11th July, 1993.
155. Adjournment Motion: Irregularities being committed by M/S Daewoo construction
company in the construction of Motor way: Minister accepted alleged facts: ambiguities
existed in the contract: held in order and admitted for discussion:
Ruling
On 23rd August, 1993, Senator Syed Fazal Agha sought leave to move for the
adjournment of the normal business of the Senate for discussion on a matter of urgent
public importance, namely, the irregularities being committed by M/S Daewoo
Company in the construction of the Motor Way.
The motion having been opposed by the Minister for Communications, the mover
explained that as reported in the press, the agreement with M/s Daewoo Construction
Company contained a specific provision that the material becoming available from
cutting and blasting would, after suitably crushing, be utilized as a construction
material for the Motor Way. However, the Daewoo Company was throwing that
material away from the site without crushing, and importing the required material
from elsewhere in the vicinity. This involved extra expenditure on the carriage of the
material and increase in the estimated cost, causing loss to the exchequer.
The Minister for Communications admitted that there was a dispute between M/s
Daewoo Construction Company, the contractors, and M/s Enichay, the clients. The
matter had. therefore, to be referred to M/s Sack. the Consultants, for an opinion. The
opinion received from the Consultants not being acceptable to M/s Daewoo could
under the provisions of the contract be referred for arbitration.
The mover pleaded that the dispute would affect the project, its quality and estimated
cost.
After hearing the mover and the Minister, the Acting Chairperson, Dr. Noor Jehan
Panezai, held the motion in order and admitted it for discussion.
Senate Debate.
24th August, 1993.
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156. Adjournment Motion: Despatch of more Pakistani troops to Somalia: contention that
Pakistani troops were being utilized not for any peaceful purpose but to fight against
Somalian Forces to serve the American designs: plea that troops were being sent not at
the request of the U.S. Government but in pursuance of the U.N.O. Resolution: held that
the matter involved question of policy: ruled out of order:
Ruling
On 9th January, 1994, Senators Prof. Khurshid Ahmed and Syed Faseih Iqbal sought
leave to move for the adjournment of the normal business of the Senate for discussion
on a matter of general public importance, namely, despatch of more Pakistani troops
to Somalia.
The motion was opposed by the Minister of Interior. The movers explained that
there was civil war going on in Somalia, a Muslim country. The people of Somalia
wanted to settle the affairs politically amongst themselves but the USA had its own
designs to set up a Government of its liking. This had led to the armed clash in which
the Pakistani troops had been sent to forefront under the command of an American
General to fight against the forces of General Aideed. This resulted in not only the
loss of lives of numerous Pakistani soldiers but had also brought out Somalians hatred
for Pakistanis. Other countries like Germany, Italy and France who had also sent
troops to Somalia had refused to be utilized for purposes other than for establishing
peace and serving humanity and not for taking part in the armed clashes aimed at
disintegration of Somalia. Such other countries had withdrawn their troops. Now
instead of withdrawing troops, Pakistan was ignobly sending more troops there. This
according to the movers was a sad commentary on the foreign policy of Pakistan.
Maj. Gen (Rtd) Naseerullah Khan Babar, Minister for Interior, pleaded that troops had
been sent to Somalia not on the request of the U.S.A. but in pursuance of a Resolution
of U.N.O., and that there was now peace in Somalia and the Pakistani troops were
required there for peaceful purposes to serve humanity in furtherance of the mission
of the U.N.O.
Mr. Wasim Sajjad, the Chairman, after hearing the Minister, ruled the motion out of
order and observed:
“The Pakistan forces have been sent in pursuance of the United Nations
Resolution and the question whether to send troops or not, is a policy
decision, and policy questions are generally not made subject matter of
discussion on an Adjournment Motion. So, currently, it is ruled out of
order.”
Senate Debate.
09th January, 1994.
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157. Adjournment Motion: Increase in the price of fertilizers: having been de-regulated in
may 1986, the price was determined by interference of market forces: government did
not have any direct responsibility: held inadmissible:
Ruling
On 9th January, 1994, Senators Prof. Khurshid Ahmed and Syed Faseih Iqbal, sought
leave to move for the adjournment of the normal business of the Senate to discuss
a matter of urgent public importance, namely, sudden increase in the price of DPA
fertilizers.
The Minister for Law and Parliamentary Affairs having opposed the motion, the movers
pleaded that the reported increase in the prices of fertilizers by Rs. 35/- per bag had
created crises for the growers who had barely pulled through the devastation caused
by the last floods in the country. The recent price-hike would lead to the shortage
of fertilizers in the country and thus cause delay in the sowing of wheat. The overall
effect would be the low output of wheat in the country necessitating Government to
import it at international prices.
The Minister asserted that the de-regulation of the prices of fertilizers had taken place
in May, 1986, and the recent increase therein had been determined by the market forces
and it had taken place gradually and not suddenly. In regard to the alleged hardships
to the growers, he stated that the support price of wheat had already been increased
by Rs.400/- which was far more than the increase of prices of fertilizers. He further
stated that to bring down the prices and ensure adequate supply to growers, sufficient
quantity of fertilizers was being imported. He pleaded that the matter being neither of
recent occurrence nor of any public importance, be ruled out of order.
The Chairman, Mr. Wasim Sajjad, observed that as informed by the Law Minister, the
price of fertilizers had been deregulated since May, 1986, and it was now determined by
the interference of market forces. The Government did not have direct responsibility
in the matter. He accordingly ruled it out of order.
Senate Debate.
09th January, 1994.
158. Adjournment Motion: Abduction of Chinese engineers and Japanese students from
within the province of Sindh - contention that the subject matter of the motions was
of federal concern falling under the concurrent list of the Constitution - held that the
law and order primarily being the responsibility of provincial government, the motions
were inadmissible - ruled out of order:
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Ruling
Senators Syed Ishtiaq Azhar, Syed Iqbal Haider. Syed Abdullah Shah and Prof. Khurshid
Ahmed have separately moved four Adjournment Motions No. 14, 32, 34 and 36 on the
abduction of Chinese Engineers and Japanese students from within the Province of
Sindh.
All these motions were clubbed together and heard in the House on 16-5-91 in the 33rd
Session of the House. After hearing the movers and the Minister concerned the ruling
on these motions was reserved as the movers raised a number of intricate and complex
Constitutional questions for consideration.
Speaking on the admissibility of the motion Senator Syed Ishtiaq Azhar submitted
that in the Province of Punjab and in particular, in the Province of Sindh, raising
incidence of dacoities and abduction for ransom had created a serious situation. He
stated that the abduction of Japanese students had brought bad name to the country
at international level and had created insecurity in the minds of foreign investors who
intended to invest their capital in Pakistan. The deteriorating law and order situation,
he contended, called for extraordinary measures so that Pakistan’s image in the world
could be resurrected. He argued that the kidnapping of Chinese students would affect
bilateral relations with a very friendly country. He contended that the subject matter
was of urgent public importance.
Senator Syed Iqbal Haider basing his motion on kidnapping of three Chinese engineers
from District Dadu, Sindh, and frequent incidents of kidnapping of hundreds of
Pakistani citizens as well as fast deteriorating law and order situation contended that
these incidents had created anarchy in the Province. As a result of this, he submitted,
Constitutional machinery had collapsed and Sindh government had ceased to function
and in that situation the affairs of the province of Sindh could not be carried on in
accordance with the Constitution and law. The subject matter of his motion, he
contended, was, therefore, of urgent public importance and interference at the Federal
level would be called for. He also contended that the law and order was a subject on
the concurrent list and could be discussed in the House.
Senator Prof. Khurshid Ahmed supporting the other movers contended that the
abductors had taken abductees to an unknown place and the police had failed to
recover them. This incident according to the mover had created alarming law and order
situation as a result of which Pakistan’s reputation abroad had been damaged. He also
contended that the subject matter was of Federal concern falling under concurrent list.
Elaborating his arguments Senator Syed Iqbal Haider argued that whether the law
and order was Federal subject or not, since the Federal Minister for Interior had been
issuing press statements on the recovery of Chinese Engineers and as the Federal
Government showed deep concern about the issue, it could hardly be said that Federal
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Government had no interest in the matter. The issue concerned the recovery of foreign
nationals, therefore, it was a Federal obligation to satisfy a friendly country such as
China. Moreover, Federal intelligence agencies including rangers were deployed to
assist the Provincial administration to recover the abductees. Lastly, he submitted that
the members of the House hail from four provinces and tribal areas. They represent
all the four Provinces and not a particular district or constituency. Therefore, they, as
representatives of provinces, could discuss matters relating to a province. He referred
to Article 148 (3) which said “it shall be the duty of the Federation to protect every
Province against external aggression and internal disturbances and to ensure that the
Government of every Province is carried on in accordance with the provisions of the
Constitution”. He also cited the provision of Article 149 (1) according to which “the
executive authority of every Province shall be so exercised as not to impede or prejudice
the exercise of the executive authority of the Federation. He also mentioned Article
149 (4) whereunder Federation could give directions to a province as to the manner in
which the executive authority thereof is to be exercised for the purpose of preventing
any grave menace to the peace or tranquility or economic life of Pakistan or any part
thereof. On the basis of these provisions he argued that Federal Government could not
remain oblivious to its Constitutional obligation to restore peace to the province.
Senator Syed Abdullah Shah endorsed the arguments raised by Senator Syed
Iqbal Haider and also relied on Article 148 (3), according to which it is the duty of
the Federation to protect every province against external aggression and internal
disturbances.
Opposing these motions on technical grounds Mr. Fakhar Imam, the Minister of Law
and Parliamentary Affairs submitted that the provisions of Article 148 do over-ride the
basic Constitutional framework under which law and order rested with the provincial
government. Federal Government could issue directions generally to the Provincial
Government on the maintenance of law and order situation but primary responsibility
lay with the Provincial Government. As regards Federal Agencies such as rangers, he
submitted those agencies could assist the Provincial Government when asked to do so
but cannot interfere suo moto in the Provincial administration.
He further submitted that Senators as well as Members of the National Assembly hail
from provinces. Former are elected indirectly while latter are elected directly. But that
does not mean that National Assembly or Senate could interfere in provincial matters.
The Constitution, he said, segregates responsibilities between the Federation and its
four Federating Units. He agreed that the subject matter of the motion was a matter
of great public importance but as law and order was primarily the concern of the
Provincial Government the Senate could not interfere. He therefore, submitted that
the motions were inadmissible. He denied that any ransom was paid for the release of
the abductees. He informed the House that Provincial Government took all measures
to secure the release of the abductees. Its law enforcing agencies took practical steps
in that behalf.
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I have carefully examined the arguments advanced for and against the issues raised
before me.
The Constitutional arrangement which envisages a division of legislative powers
between the Federation and the Provinces has been expressly stated in Article 142 of
the Constitution which says:
“that the Parliament shall have exclusive powers to make laws with
respect to any matter in the Federal Legislative List while the Parliament
and the Provincial Assembly shall have concurrent powers to make laws
with respect to any matter not enumerated either in the Federal or the
Concurrent Legislative List. Similarly, the Parliament shall have exclusive
powers to make laws with respect to matters not enumerated in either of the
Lists for such areas in the Federation as are not included in any Province”.
A bare reading of this Article makes it clear that Provincial Assembly has
exclusive powers to legislate on all subjects not included in the Federal or
Concurrent List. The executive authority of a Province, therefore, extends
exclusively to subjects not enumerated in either List. Chapter (2) of Part
V of the Constitution which consists of Articles 145 to 152 regulates
administrative relations between Federation and Provinces and confers
power on the Federal Government to require the Provincial Government to
carry out certain duties and functions in relation to Federal laws and laws
in the Concurrent List. A bare reading of this Chapter will make it clear
that the Federation has no authority to interfere with the functions of the
Provincial Government exclusively entrusted to it under the Constitution.
Prof. Khurshid Ahmed, in particular relied on Article 148 (3) which says: it shall be
the duty of the Federation to protect every Province against external aggression and
internal disturbances and to ensure that the Government of every Province is carried
on in accordance with the provisions of the Constitution”. This provision envisages
that if a Province is threatened with external aggression and internal disturbance the
Federal Government will protect that Province. It willalso ensure that a Government
in every Province is carried on in accordance with the Constitution but this Article
does not take away the executive responsibility of a Province to maintain law and
order in its territory as its primary responsibility. Reliance in that behalf has been
placed on item 1 in the Concurrent List which deals with criminal laws and all matters
included in the Pakistan Penal Code. Apart from Pakistan Penal Code there are several
criminal laws under which different offences have been created and punishment
provided. Each Province has a police department and law enforcing and investigative
agencies to deal with crimes. They carry out investigations and bring culprits to book.
The criminal courts are also established to adMinister criminal laws and are charged
with the duties of trying and awarding sentence to accused under those laws. This is
done entirely by the Provincial administration and not by the Federation. Even the
offences investigated by Federal Investigating Agency and other Federal agencies are
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put up for trial in criminal courts functioning within the Provincial sphere. This item
does not patently deal with law and order. The reference was also made to item 46 of
the Concurrent List which deals with offences against the laws with respect to an)1 of
the matters in the Concurrent List. It also deals with the jurisdiction and powers of all
courts except the Supreme Court. Even this item has no nexus with law and order but
deals with the offences committed against laws in the Concurrent List.
Reading these two items together it would not be possible to agree to the contention
of the movers that the “law and order” is a Federal responsibility.
Senator Sved Iqbal Haider thought that the fact that Senate constituted a Special
Committee to go into the question of deteriorating law and order situation in the
Province of Sindh and authorised it to make extensive tour of the Province and
identify causes and suggest measures to improve the law and order situation would
mean that the Senate had consciously taken a decision that the law and order was
a Federal subject or a subject in which Federal and Provincial governments have
concurrent powers. This argument does not appear to have force. The Committees of
the Senate deliberate on matters of public importance and make recommendations.
These recommendations represent the views of the highest Parliamentary forum in
the country and obviously carry great weight. This does not mean that all matters
discussed by the Senate or by the Committee become a Federal responsibility. Sindh is
a multi-linguistic Province in which people hailing from all parts of the country reside.
This is particularly true of Karachi. Concern of the members about law and order in
Sindh was genuine and understandable. It was in this context that the Senate decided
to investigate the causes of ethnic disturbances so that the Federal Government be
advised to take appropriate steps or issue directions to the Province to take proper
measures to control the ethnic disturbances. But I do not agree that merely because the
Senate had constituted a Special Committee on the situation in Sindh it intended to
over-ride the Constitutional framework under which it is the exclusive responsibility
of a Province to maintain law and order in its territory and where it failed to do so, it
could seek the help of the Federation or could even call the Armed Forces to assist it to
restore peace in the Province.
I therefore, hold that law and order is a Provincial subject under the Constitution and
the Senate would not ordinarily debate on matter such as abduction or kidnapping by
dacoites in Sindh province and the consequences arising therefrom.
An Adjournment Motion is admissible if it fulfils the conditions of admissibility
specified in rule 75. In this connection reference to rule 75 (f) will be apt, which
says: that a motion shall relate to a matter which is primarily the concern of the
Government or to a matter in which the Government has substantial financial interest.
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The Government here means the Federal Government. Therefore, the motions under
consideration are hit by the said rule and are inadmissible as law and order is primarily
the responsibility of the Provincial Government.
Accordingly, I have come to the conclusion that all these motions are not admissible
and consequently, I rule them out of order.
Wasim Sajjad
Chairman Senate.
Announced 22nd August, 1995
159. Adjournment Motion: Non-supply of Railway Wagons to M/S Ittefaq Foundaries,
for transportation of shredded iron scrap from Karachi to Lahore dry port: Minister
concerned opposed the motion on the ground that Pakistan Railways is short of Wagons
and as soon as the Wagons were available it would be provided for transportation of
goods: the Chairman observed that the Senate is not an appropriate forum to discuss a
matter arising out from the contractual obligation: matter also subjudice before high
court: ruled out of order:
Ruling
Senators Muhammad Tariq Chaudhry, Mian Alam Ali Lalika and Malik Muhammad
Hayat sought leave to discuss their Adjournment Motions No.10, 44 and 47 respectively,
regarding non-supply of railway wagons to M/s Ittefaq Foundaries, a private limited
company, for transportation of shredded iron scrap from Karachi to Lahore dry port
for delivery to the said company.
Basing his motion on the news item reported in an Urdu daily dated 23rd June, 1989
Senator Muhammad Tariq Chaudhry submitted that Ittefaq Foundaries was not being
provided railway wagons and the ship which brought the shredded iron scrap anchored
at the berth at Karachi port to unload the cargo was sent back to outer anchor without
allowing it to off load its cargo.
The mover also alleged that the American Shipping Company had shown concern
for not allowing the ship to off load the cargo at Karachi port and thus failure of the
Railways administration to provide adequate number of wagons to transport the cargo
to Lahore, he submitted, would adversely affect country’s image at the international
level.
Senator Malik Muhammad Hayat basing his motion also on a newspaper report from
Lahore, a clipping of which he had not furnished, supported the other two movers.
Dr. Sher Afgan Khan Niazi, the Minister of State for Parliamentary Affairs opposed
these motions on technical and factual grounds.
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Asked to explain further, the movers submitted that Ittefaq Foundaries, one of the
biggest industrial units in the private sector in the Punjab, is owned by the family of
Mr. Nawaz Sharif who was the then Chief Minister Punjab. He submitted that this
factor apart, his main concern was that M/s Ittefaq Foundaries was a foreign exchange
earning unit for the country. It provided technology and employed a work force in
thousands. The mover then submitted that the railway administration failed to provide
railway wagons to transport the shredded iron scrap of Ittefaq Foundaries at the behest
of the Federal Government for political reasons as it was opposed to the Government
of Mr. Nawaz Sharif. As a result, the ship could not unload 28 thousand tons of scrap
during the 4 days from 14th to 18th June when it remained anchored at berth No.9. The
shipping company representations made in that behalf in writing were not heeded to.
Resultantly, the industrial unit suffered a colossal loss in demurrage payable in foreign
exchange under the shipping contract. It was thus a matter of great public importance
falling within the purview of rule 75(a). He also contended that the motion dealt with
a specific incident of recent occurrence calling for the government attention to take
immediate steps to provide wagons so that the cargo was unloaded from the ship and
transported to its destination at Lahore.
The Minister for Parliamentary Affairs argued that if the motion be read carefully,
it would appear, the movers did not mention the specific date of the occurrence on
which their motions rested. It was a matter of one industrial unit in private sector
and not one of urgent public importance. Secondly, the motions dealt with more than
one issue. The movers, he submitted, had unnecessarily brought a foreign country into
this controversy. Actual facts of the matter, he submitted, were that the ship arrived
at the port of Karachi on 14th June and remained anchored at berth No.9 until 18th
June, 1989 but as the labour on the port did not unload the cargo for four continuous
days the KPT ordered the ship to vacate the berth so that other ships waiting for the
berth be accommodated. A ship, he submitted, could not be allowed to remain at the
berth for an indefinite period. He made a positive statement that wagons would be
made available to M/s Ittefaq Foundaries in due course of time, the delay that occurred
was bona fide. At this stage, I pointed out to the Minister that Ittefaq Foundaries is a
large industrial enterprise. It has huge work force on its strength. Unrest is building
up among the workers which might prompt them to stage a wheel jam strike. Under
these conditions, would the government be prepared to provide wagons to the Ittefaq
Foundaries immediately? The Minister categorically replied that in principle the
wagons would be provided according to turn, subject to their availability. He however,
suggested that the logistic cell could be asked to provide its trawlers to Ittefaq
Foundaries to transport the shredded scrap to Lahore. He submitted that Railways
Administration was under no obligation to make special arrangements for Ittefaq
Foundaries at the cost of other consignees.
At this stage, Federal Minister for Parliamentary Affairs, Khawaja Muhammad Tariq
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Rahim asked permission to make a statement. He stated that the Railways was not
denying to supply the wagons. The Railways stand was that the wagons would be
provided when they were available.
Speaking on the availability of the wagons, he submitted that wagons were engaged
in transporting phosphate rocks imported from Jordan. The phosphate rock was
transported in open wagons. He pointed out that Railways policy was that the first
priority for open wagons is given to defence. Any movement of defence equipment
whether tanks or jeeps they were shifted in open wagons. No.2 priority was given to
the phosphate rocks which was a material used in the production of fertilizers.
The issue regarding non-supply of wagons to Ittefaq Foundaries was also examined by
the Standing Committee of the Senate on Commerce, Communications and Railways.
It constituted a Sub-Committee to investigate the issues involved in depth. The
Sub-Committee submitted a detailed report to the main Committee which, in turn,
approved the same in its meeting held on 26th September, 1989, holding the Railways
Administration responsible for the delay in making available adequate number of
wagons to transport the iron scrap from Karachi port to Lahore. In its finding the
Committee also concluded that sufficient number of open wagons were available with
the Railways at the relevant time but its Administration failed to provide them to the
Ittefaq Foundaries in breach of their assurance and understanding to keep the supply
of wagons uninterrupted with a view to enabling Ittefaq Foundaries to bring the scrap
from Karachi to Lahore.
Upon reading the report and the finding of the Committee it would be difficult to
escape the conclusion that there were some understanding or working arrangement
in the nature of an agreement between the Railways Administration and Ittefaq
Foundaries under which Railways Administration was under contractual obligation
to provide sufficient number of open wagons to the latter to carry their cargo from
Karachi to Lahore as and when a cargo ship arrives at Karachi port and the Railways
Administration is requested on time to make available the requisite number of open
wagons at Karachi port. The failure on the part of the Railways Administration to
provide wagons to Ittefaq Foundaries at the relevant time, in the month of June when
the cargo ship arrived at the berth at Karachi sea port, it would appear, amounted
to a breach of understanding or working arrangement which existed between the
parties. In the circumstances which led to this situation, it was difficult to escape the
conclusion that the Railways Administration had acted on political considerations.
However, what is important is whether a matter arising out of contractual obligations
could form the subject matter of an Adjournment Motion. In such a matter an
appropriate and more advisable course available to an aggrieved party would be to
seek a redressal of its grievance against the other in a court of law. The Senate is not an
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appropriate forum where such an issue may be discussed, debated upon or a binding
determination made particularly in the course of discussion on an Adjournment
Motion.
I believe the matter was taken to the High Court of Lahore and the High Court issued
orders for the release of the wagons. I further understand that the matter has since
been resolved through the intervention of the Judiciary.
In these circumstances no purpose would be served by admitting this Adjournment
Motion. In any case this House would not normally debate a matter which has been
the subject of decision by a court of law. One of the objectives of the movers was to
highlight this matter through discussion. The matter was discussed at length. The
movers, therefore, have achieved the underlying objective of their motions by discussing
the matter in the House.
In these circumstances, I rule the motions out of order under rule 75 (a) and (c).
Wasim Sajjad
Chairman Senate
Announced
22nd August, 1995
160. Adjournment Motion: Inordinate delay by the Housing Foundation in starting
construction work on Houses allotted to the Federal Government Employees on
ownership basis and consequent enhancement of the provisional price of the category
vi Houses by 100%: motion raising a matter of continuing nature: matter not of urgent
public importance: ruled out of order:
Ruling
Senator Prof. Khurshid Ahmed sought leave of the House to move an Adjournment
Motion regarding inordinate delay by the Housing Foundation in starting the
construction of Houses allotted to Federal Government Employees on ownership basis.
He also alleged that the cost of a category VI House which was provisionally fixed at
rupees on hundred and eighteen thousand was later increased by 100% as a result of
which each low paid Federal Government Employee and allottee of the House in that
category was required to pay more than 1,00,000 rupees in addition to the provisional
cost estimate made in 1986. He said that low paid allottees could not afford to pay the
increased amount from their meagre resources.
The mover raised three questions for consideration: 59.
that Housing Foundation had no authority to increase the price of
the category VI Houses and the escalation of cost was most unreasonable;

334

Rulings of The Chair Adjournment Motion

60.
that undue delay in the execution of the scheme had resulted in
the escalation of cost of Houses. If delay had not occurred the cost would
not have increased;
61.
an allottee cannot be penalised for the inordinate delay caused
by the inaction or lethargy of the government or the Housing Foundation
responsible for the execution of the scheme on time.
The Housing Minister while opposing the motion referred to the brochure of the scheme
which laid down the terms and conditions for the allotment of Houses on ownership
basis under the Housing Scheme for Federal Government Employees, in Islamabad.
Under para 9 of the scheme the total cost of the category VI House was fixed at Rs.
1,18,658/- This estimate was expressly stated to be provisional. Para 7 of the brochure
says that construction cost has been worked out on the basis of prevailing rates in
1986 without any provision for contingent amount or escalation in cost of labour and
material during the execution of the scheme and, therefore, a variation in the cost is
possible which will be known only on receipt of tenders from the builders. It would
thus appear, that there is an inbuilt provision in the scheme itself for escalation in
prices. The Minister also submits that some additional facilities have been provided
in the Houses under construction and this factor was also responsible for the increase
in cost.
In view of the above, I find that the cost escalation was justified because a provision
to that effect has been expressly made in the brochure of the scheme referred to above.
It is also justified for the reason that additional facilities have been provided by the
housing foundation in the Houses under construction. This, it would appear, was
another factor responsible for escalation in cost.
As regards the delay in the execution of the scheme the mover contends that this delay
occurred due to the sheer negligence of the government, Therefore, the government
was not justified in saddling the allottees with the additional cost on account of delay
in the execution of the scheme. The Minister has explained the various stages which
have to be gone through before finalization of the scheme. It does not appear that there
has been any unreasonable delay considering all the circumstances of this case.
In the ultimate analysis, I find that the issues raised are of continuing nature which do
not form a legitimate subject matter of an Adjournment Motion. Moreover, nothing has
been shown as to how such a matter is of urgent public importance. The motion also
does not relate to one definite issue. The motion is, therefore, not in order. Accordingly,
I rule it out under rule 75 (b) and (c).
Wasim Sajjad
Chairman Senate.
Announced 22nd August, 1995.
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161. Adjournment Motion: Press report about sustaining a huge loss by the Government on
import of crude oil by paying more than double the prevailing rate of freight charges:
Minister concerned denied the authenticity of the report: held, that press report on
which the motion is based, having been denied, does not form basis for an Adjournment
Motion: ruled out of order:
Ruling
This Adjournment Motion is based on a news item appearing in “The daily News”
dated 1st December, 1992. It has been alleged by the mover namely Senator Syed Iqbal
Haider that “the” Government of Pakistan will incur a huge loss by paying additional
avoidable sum of US $ 5 million as freight charges on import of 1.8 million tons of crude
oil”. He stated that the rate of Freight charges i.e. $ 6.04 per ton or 6.23 per ton being
approved by the Government, are more than double the prevailing rate of freight in the
international market.
Opposing the motion the Minister of State for Communications has stated that the
news item on which the motion is based is not authentic. Explaining the procedure for
floating of National and International tenders every year he submits that International
tenders are floated for the carriage of crude oil for the Refineries of Pakistan. After
scrutiny of the tenders, the lowest bid is accepted and the contract is signed. The
tender on which the contract is given is called world scale and 100 world scale is equal
to 2.62 dollars a ton. Formerly a contract was given at 1.70 world scale. Due to inflation
rates have risen. The last contract expired on 31st December, therefore, fresh tenders
were floated for three months by way of temporary arrangement. Two companies
namely, Pacific Tanker and Seetrap gave their bids. The Pacific Tanker company’s bid
of 225 world scale per ton was the lowest. The Board felt that the lowest bid was high
and refused to accept the same. The Board, therefore, decided to negotiate with the
company to lower the bid and negotiated rate was settled at 203 world scale as against
lower bid of 225 world scale per ton. It would thus appear that negotiated rate was
appreciably lower than the lowest bid. This interim arrangement was made for three
months, from January to March at the said negotiated rate to keep the refineries in
Pakistan running without which they would have come to stand still. The Minister
also informed that tenders floated and bids invited for the remaining year are under
process.
It is well settled that where the news item on which the motion is based is denied
the motion would inevitably fail. The allegation that the Government would suffer a
loss of 5 millions dollar in foreign exchange is, therefore, conjectural and has not been
substantiated.
4. I, therefore, rule the motion out of order.
Wasim Sajjad
Chairman Senate.
Announced 22nd August, 1995
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162. Adjournment Motion: The movers sought leave to discuss the matter arising out of the
issuance of dozens of orders of appointment by the Principal Secretary to the Prime
Minister: Minister concerned stated that the Government had ordered an inquiry in
the alleged scandal; lodged an fir in P.S. Secretariat and also warned the public through
print media to remain vigilant against groups indulging in such activities: held that the
matter is sub-judice, not of recent occurrence, not restricted to one definite issue and
not a matter of urgent public importance: ruled out:
Ruling
Senators Muhammad Tariq Chaudhry and Hafiz Hussain Ahmed sought leave to move
their Adjournment Motions No. 168 and 173 respectively on 9th July, 1992, on the
subject matter namely that from the Principal Secretary of the Prime Minister dozens of
orders of appointment have been issued on the alleged payment of some consideration
in favour of persons seeking employment in Government Departments. In the issuance
of these appointment orders, important members of the Prime Minister’s Secretariat
are allegedly instrumental in fleecing the poor people, hailing from different parts of
the country, to the tune of estimated two crore of rupees.
Senator Hafiz Hussain Ahmed, on the other hand, alleged in his motion that under
the signature of Principal Secretary to the Prime Minister hundreds of appointment
orders for the Customs, FIA, PIA and Narcotics Departments have been issued besides
allotment letters for expensive land on payment of hundreds of thousands of rupees.
He also alleged that, for the first time in history of Pakistan corruption on such high
level and scale has come to surface.
Explaining his motion Senator Muhammad Tariq Chaudhry referred to 14 orders on
which he could lay hand besides many others which might have been issued to which
he could not reach. He also alleged that for issuing these orders concerned employees
in the Prime Minister’s Secretariat have allegedly received amounts ranging from Rs.
150,000/- to 500,000/- in each case. He further alleged that in this scandal blind Qari
Sarwar acted as a middle man. The modus operandi was that one man would telephone
someone in the Prime Minister’s Secretariat requesting the operator to connect him
with Mr. Anwar Zahid, the Principal Secretary to the Prime Minister. The telephone
operator would, in turn, connect him with someone posing as Mr. Anwar Zahid, the
Principal Secretary to Prime Minister, the latter confirming that orders, for so and
so have been issued and the former should arrange payment. An official car from the
Prime Minister’s fleet was made available to the blind Qari which would bring the
Qari and the applicant into the Prime Minister’s Secretariat where P.A. to the Principal
Secretary would issue orders to the applicant concerned.
Elaborating further Senator Hafiz Hussain Ahmed alleged that Prime Minister’s
Secretariat Car No. IDD 5320 driven by Haji Yaqoob driver used to pick up Qari Ghulam
Sarwar and take him to Prime Minister’s Secretariat. Ghulam Sarwar used to ask the
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applicant to make a call on telephone No. 816333 and ask the operator to connect him
with the Principal Secretary in order to infuse confidence in the applicant.
Although, each Senator cited a number of cases, and gave graphic account of various
frauds committed by the said blind Qari Ghulam Sarwar, they did not address the
question of admissibility of the motions under the Rules.
Ch. Amir Hussain, Minister for Parliamentary Affairs, opposing the motion did not
deny that some people might have paid for getting appointment/posting orders. This
scandal came to the notice of the government in April. A similar incident occurred
in the Martial Law days when a person stayed in Government Hostel and defrauded
innocent people on false promises. The government has issued a directive to all
departments of the Federal Government and Provincial Governments as well as all
corporations and autonomous bodies that if they receive similar orders from Prime
Minister’s Secretariat they should get them reconfirmed before taking further action
on them. Besides, government also addressed a directive in similar terms to Chief
Secretaries of all Provinces and Chief Ministers. Thereafter, no confirmation of forged
orders have been sought from Prime Minister’s Secretariat. The government has also
issued directive to D.I.B. to apprehend the accused and investigate the matter. The
government has similarly directed F.I.A. to investigate and take appropriate action.
Now the matter is under investigation. F.I.A. has also lodged F.I.R. in Thana Secretariat,
under Registration No. 78192. Public has also been warned through print media to
remain vigilant against groups operating and indulging in such illegal activities.
He showed some documents which contained patently forged signature of relevant
authorities. The Prime Minister’s Secretariat, he declared in positive terms, had never
issued any appointment order on the application of any unemployed persons to
relevant subordinate functionaries for implementation.
On a question posed by me the Minister for Parliamentary Affairs replied that the
enquiry is under way and it would not be in public interest to make premature
disclosure of any evidence secured in the enquiry. The government, he submitted, is
making due enquiry in the matter and is likely to take suitable action on the basis of
the evidence being collected against the culprits.
Senator Muhammad Tariq Chaudhry, however, submitted that the factum of these
frauds and fraudulent activities of the persons involved surfaced several months before
but the government did not give due importance and attention to the matter and
therefore, no effective action could either be initiated or taken against the delinquents.
There is, according to him, no doubt, that there is an involvement of some employees of
the Prime Minister’s Secretariat, whatever be the level and depth of their involvement.
Merely because an F.I.R. has been lodged and that too, after the matter came to the notice
of the Senate, will not make the matter technically sub-judice. The administration’s
failure, he submits, is so grave and laxity of the security arrangements in the Prime
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Minister’s Secretariat is so obvious that an ordinary criminal could manage to have
easy access to the Prime Minister’s sensitive/important files and establish liaison
with government functionaries in the Prime Minister’s Secretariat to pursue illegal
activities. Such lapses could not be easily ignored. He, therefore, pressed his motion,
despite Minister’s assurance that government was taking suitable action in the matter.
The Minister for Parliamentary Affairs, however, drew my attention to Rule 75 (1)
which says:
“The Adjournment Motion shall not relate to a matter pending before any
court or other authority performing judicial or quasi-judicial functions”.
He argued that as the government has initiated internal enquiry and has lodged the
F.I.R. of the crime it will not serve any purpose, at this stage to admit the motion for
two hours discussion on the subject matter in the House.
Senator Muhammad Tariq Chaudhry did not agree that the matter has become sub
judice merely because an enquiry is under way and a case has been registered. He
was of the view that the matter would become subjudice only after the case has been
submitted to the court and the court has taken cognizance of the matter. He said the
matter is of such a grave and urgent public importance that it should not be easily
ignored.
Hafiz Hussain Ahmed, mover of the other motion, contended that the subject matter
is not pending in court and therefore, it is not subjudice. He informed the House that
in some cases concerning the department of Ch. Nisar Sahib, appointment letters
have already been issued. The appointees have joined service and are being retained in
service on humanitarian grounds, even after the disclosure of fraud.
Ch. Amir Hussain, the Minister for Parliamentary Affairs contended that not only the
motion is hit by Rule 75 (c) but as several orders have allegedly been issued, the motion
cannot be said to relate substantially to one definite issue. Accordingly, it is also hit by
Rule 75 (b). He, therefore, requested the movers not to press their motions. Movers,
however, did not agree to this suggestion and pressed their motions.
I have gone through the motions, heard the movers and the Minister concerned at
length.
There is hardly any doubt that the matter is grave and important in the sense that
the involvement of high officers/officials of the Prime Minister’s Secretariat has been
alleged. The Minister for Parliamentary Affairs has, however, stressed that government
has taken due notice of the matter. Enquiry is underway and F.I.R. has been lodged.
At this premature stage, when full facts and the relevant evidence have not come on
record it will be futile to admit the motion and hold a two hour discussion in the
House.
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This apart, as the subject matter of these motions is under investigation before an
authority performing quasi judicial functions, even though, the challan has not been
submitted to the court so far, the motions patently come within the purview of Rule
75 (1) and consequently are inadmissible under this Rule.
It will appear from the record that Senator Muhammad Tariq Chaudhry gave notice
of the motion on 1st July, 92. He based his motion on various office memoranda dating
from May to 14th June, 1992, numbering eighteen in all.
On the other hand, Senator Hafiz Hussain Ahmed gave notice of the motion on 5.7.92.
He too based his motion on one letter dated 2nd Februray, 92 and various office
memoranda numbering twelve in all, dating from 1st February, 1992 to 14th June,
1992. Movers have not explained the reasons for moving the motions so belatedly. It is
therefore, evident, in the absence of any evidence to the contrary, that both the motions
suffer from gross delay and laches within the meaning of Rule 75 (c) which says:
“That a motion shall be restricted to a matter of recent occurrence of which
a notice has been given at the earliest opportunity”.
The movers obviously squandered earlier opportunities to give notice of these motions.
Moreover, the motions appear to relate to several distinct and separate incidents,
though of identical nature, as is evident from the various office memoranda allegedly
issued by the Prime Minister’s Secretariat appointing/recommending different
individuals at different time and in different departments.
Hafiz Hussain Ahmed even grounded his motion on the illegal allotment of valuable
government land to different persons at diferent time. None of the motions is, therefore,
restricted to one definite issue of recent occurrence.
The matter, sought to be discussed, is fairly old one. None of the incidents on which
the motions are based occurred over-night or suddenly. Therefore, the motions do not
patently deal with any matter of urgent public importance within the meaning of Rule
75 (a).
Accordingly, I hold the motions inadmissible under Rule 75 (a), (b) and (1).
Wasim Sajjad
Chairman Senate.
Announced 22nd August, 1995
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163. Adjournment Motion: The members of a delegation of Jamaat Islami not allowed to
board the Afghanistan Airline Flight at Peshawar Airport: contention that the alleged
action not only violated the fundamental right of the members of the delegation but also
brought disrepute to the country: Minister concerned opposed the motion and justified
the action as the members of the delegation had no valid visas to visit Afghanistan: held
that the matter is not of public importance as the remedy lies on administrative as well
as judicial forums: ruled out of order:
Ruling
On 18th August, 1992, Senators Qazi Hussain Ahmed and Prof. Khurshid Ahmed sought
leave to move their joint Adjournment Motion on a matter regarding immigration staff
at the Peshawar Airport disallowing Jamat-e-Islami delegation to board the Afghan
Airline flight leaving for Kabul on 16th July. Senators Qazi Hussain Ahmed and Prof.
Khurshid Ahmed (herein after referred to as mover No. 1 and 2 respectively) have stated
in their motion that a delegation of Jamat-e-Islami was invited by the President of the
Islamic Republic of Afghanistan to visit Kabul. On 16th July, the delegation left for the
Airport Peshawar to take the Afghan Airline flight. They got the boarding cards of the
Airline, their baggage was booked and loaded in the plane. Immigration staff checked
their travel documents and cleared them to take the flight. Their passports were also
stamped with exit entry. When they were about to board the plane, a plain clothed
person appeared on the scene and on his instructions the immigration staff stopped
them from boarding the plane on the pretext that they did not have the visit visas for
Kabul. However, the leader of the delegation who had already boarded the plane was
allowed to travel to Kabul although, he too, did not have a visit visa.
This action, which he considered not justified and correct, the mover No. 1 added, has
not only hurt the fundamental right of the Leaders of the Jamat but has also brought
disrepute to Pakistan abroad.
The movers based their motion on the news item carried by the daily “Jang” dated 17th
July, 1992, containing the version as stated by the movers in their motion.
Ch. Shujaat Hussain, the Minister for Interior opposed the motion.
Explaining further the mover No. 1 submitted that when a delegation makes an official
visit on the invitation of the Head of the foreign government, it is the duty of the
host government, under the usual protocol to receive the guests at the airport of the
host country. In such situation, visa from the local consulate of the host country is
not required. The visa if required, is given at the airport when the delegation lands
in the host country. He cited his own example in that behalf and said he travelled
to Kabul during Daud regime and was granted visa in plane before the plane landed.
In the instant case, the immigration staff stopped them when their passports were
duly stamped with exist entry and they were cleared by immigration staff to take the
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flight. The Airline had issued boarding cards and leader of the delegation had already
boarded the plane. He was not stopped from travelling, although, he did not have the
visa, but other members of the delegation were stopped on the pretext of not having
the visit visa stamped on their passport. They were, he accused, stopped for political
reasons. He also submits that the Government of Pakistan is aware that the Jamaat is in
a position to play a conciliatory role in the Afghan conflict and commands respect and
influence in the warring factions in Afghanistan. It was, therefore, against the national
interest to stop the members of the delegation to visit Afghanistan particularly, when
they were going to Kabul at the invitation of the President of the Islamic Republic of
Afghanistan. This action on the part of the government, in his opinion, the mover No.
1 alleged, would create obstacles in improving friendly bilateral relations between the
two countries. The government, he submits, owes an explanation why did it stopped
the members from making a visit to Kabul on the invitation of the Afghan Government.
The Interior Minister submitted that government action was in the public interest
and was not motivated by political consideration or to spoil, as alleged, the friendly
relations between the two countries.
The Government of Afghanistan, he submitted, had issued instrtuctions to the
Government of Pakistan not to allow any citizen of Pakistan to visit Kabul without
a valid visa issued by their embassy in Islamabad. It is also the policy decision of
Pakistan Government not to permit any person to visit Kabul without a valid visa. It
is, therefore, necessary for any visitor to obtain a visa before leaving Pakistan for Kabul.
The Interior Minister positively stated that the members of the delegation were not
allowed to travel without visa consistent with the government policy not to allow
any citizen to travel to Kabul without visa and the Government of Pakistan had also
received identical instructions from the Kabul Government in this behalf.
After hearing the movers and the Minister for Interior I had reserved the ruling on 18th
August because the Minister promised to furnish the Afghan Government instructions
to the effect that no Pakistani would be allowed to visit Kabul without a valid visa.
It is an established procedure that nobody is allowed to travel abroad unless he has
valid travel documents for the country he seeks to visit, unless the visa requirement is
bilaterally dispensed with under an agreement between the two governments.
The immigration staff which prevented the members of Jamat-e- Islami delegation to
travel at the relevant time was acting in pursuance of Government instructions. The
Interior Minister has categorically stated that the Afghan Government had also desired
that no person should visit Afghanistan without a valid visa. In these circumstances, the
action of the immigration staff in stopping the members of the delegation from taking
the flight for Kabul was justified and in accordance with the government directive
and instructions of the Kabul Government. The impugned action, in absence of any
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evidence to the contrary, could hardly be termed as illegal or motivated by political
consideration or as contrary to public interest.
This, apart from the subject matter of the motion, is by no means a matter of urgent
public importance. It is an ordinary incident. It is not one of public importance either.
The action, complained of, was taken by the immigration staff on duty at the airport,
acting in the course of their normal duty under the law to which no legitimate exception
can possibly be taken, even if it has some political ramifications. Accordingly, I hold the
motion inadmissible under Rule 75 (a). If in the opinion of the movers, the immigration
staff acted illegally, they could move against both on the administrative as well as on
the judicial side. The motion is therefore ruled out of order.
Wasim Sajjad
Chairman Senate
Announced 22nd August, 1995
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164. Expunction: Mentioning of the expunged remarks as part of the proceedings of the
House by certain newspapers: the conduct of the Newspapers considered against
democratic traditions of Parliament:
On 3rd May, 1993, during discussion on the condolence Resolution on the sad demise
of Mr. Muhammad Khan Junejo, former Prime Minister, certain remarks made by
a member were expunged from the proceedings by the Chairman under rule 232
of the Rules of Procedure and Conduct of Business in the Senate, 1988. However,
some newspapers published the expunged remarks as part of the proceedings. The
Chairman, Mr. Wasim Sajjad, while taking a serious view of the matter explained the
established Parliamentary convention relating to the words/remarks expunged from
the proceedings, and observed:
“Yesterday, during the proceedings, I had, on one or two occasions,
expunged certain remarks from the proceedings of the House. Now when
these remarks are expunged it means that they do not form part of the
proceedings. It should be taken as if they were never uttered. Most of the
newspapers have shown responsibility and respect for the House by not
mentioning those remarks in their proceedings but some newspapers have
and this has distressed me because maintenance of dignity of the House,
preservation of the democratic traditions, respect for each other is not only
a duty of the members of the Parliament but of everybody. We cannot say
that we have responsibility and somebody else has responsibility but the
press does not have responsibility and the people do not have responsibility.
Pakistan is at format stage as far as democratic traditions are concerned and
I think all of us should put our heads together, shoulders together and help
in strengthening of democratic institutions. I am sure that the honourable
members of the press who have mentioned those phrases which were
expunged from the record have done it perhaps because they did not know.
I am sure, it is not deliberate. I am confident that it is not deliberate. I am
sure that they did not want to do something which should be disrespectful
to the House but I do request them most sincerely to please help this House
in preserving democratic traditions in maintaining the respect and dignity
of the House of Parliament and please work towards that end- I will be
grateful if the press will cooperate with us in this matter.”
Senate Debate
4th May, 1993.
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165. Point of Order: The point of order raised was whether privilege motions which
normally take precedence over other business should also be taken up on the day fixed
for election of the Deputy Chairman: It was contended that taking of oath by a member
was the first item on the agenda and the second item was that of election of the Deputy
Chairman: This according to the member could not exclude the taking up of privilege
motions which normally had precedence over other business: It was further contended
that Rule 9(1) under which the election was to be held did not contemplate exclusion
of other business after the Election of the Deputy Chairman on a day fixed for that
purpose: It was held that Article 60 of the Constitution laid down that the Election
of the Chairman and Deputy Chairman would be held to the exclusion of any other
business irrespective of the fact whether such election was held on the first meeting of
the Senators to fill a casual vacancy later on: The underlying rationale of Article 60
appeared to be that the procedure provided for election was so cumbersome and time
consuming that the item might take up the whole of the day and no time would possibly
be left to attend to any other business: It was also held that the words used in Rule 9(1)
namely “before the transaction of any other business” were ultra vires of Article 60 of
the Constitution which provides that election would be held “to the exclusion of any
other business”, to the extent of this inconsistency: Accordingly, the point of order was
ruled out of order.
Ruling
Rising on a Point of Order Senator Javed Jabbar drew the attention of the Chairman to
the Orders of the Day and to the accompanying letter of the Secretariat on the election
of the Deputy Chairman which he contended were in violation of Article 60 of the
Constitution which provides that the Senate shall proceed to elect the Chairman and
the Deputy Chairman to the exclusion of any other Business, because, the first item
on the Orders of the Day was in regard to oath by a new member. Continuing, he said
that if an oath could take precedence over the election of the Deputy Chairman it could
arguably include the other items well like privilege motions etc. which usually take
precedence over other items of Business in the House. He also said that he had learnt
from the Treasury benches that the Privilege motions would not be taken up during
the day.
Ruling out the Point of Order the Chairman, Mr. Ghulam Ishaq Khan, observed that
from the contents of the notification issued the other day, it would appear that the
election of the Deputy Chairman would be held during the sitting to the exclusion of
any other Business as contemplated by Article 60 of the Constitution. What the term
“Business” meant required consideration. Definitively, taking of oath by a member
would mean “completion of the Senate itself’ and as such, it would not come under
the definition of the word “Business”. The other item would be the disposal of leave
applications which, too, would not fall within the definition of the term “Business”.
Therefore, the Chairman concluded that the agenda was perfectly in order.
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Prof. Khurshid Ahmed on the other hand, argued that the phrase “to the exclusion of
any other Business”, employed in Article 60 related to the first meeting of the Senate for
the election of the Chairman and the Deputy Chairman. If the office of the Chairman or
Deputy Chairman fell vacant later and a day was fixed for election of the Chairman and
Deputy Chairman the consideration of the other Business on that day would not be
excluded because the aforesaid phrase would not apply or operate as bar to taking up
other items of business on the day fixed for elections of the Chairman or as the case may
be, the Deputy Chairman to fill a casual vacancy. The Chairman’s attention was also
drawn to rule 9 (1) of the Rules of Procedure and the Conduct of Business in the Senate,
1973, in which the words “before the transaction of any other Business” were used in
contra distinction of the words “to the exclusion of any other Business”, in Article 60
of the Constitution. The Chairman ruled that the words “before the transaction of any
other Business” used in rule 9 (l)contrary to the words used in Article 60 would to that
extent make the rule ultra vires of the constitutional provisions contained in Article
60, Senator Javed Jabbar, however, contended that Article 60 would not operate to
exclude the taking up of any other Business such as privilege motions which, according
to him, should receive precedence over other Business apart from the election of the
Deputy Chairman. The Chairman replied that the transaction of Business such as
privilege motions would mean a “debate” and it is only what does not involve a debate
which can be deemed to be “formal proceedings”. The consideration of formal matters
would not fall within the definition of “Business” but the consideration in this context
of privilege motions would constitute Business.
Reverting to the point raised by Prof. Khurshid Ahmed based on the language of rule
9, the Chairman observed that the vacancy of a Chairman or Deputy Chairman could
occur due to a variety of reasons such as incapacity of the incumbent to hold office,
resignation or death of the incumbent or passing of a ‘No confidence’ motion against
either. He reiterated that the underlying rationale of the provision in Article 60 was that
the election procedure as provided in rule 9 and 10 was so complex and cumbersome,
that in most cases it was likely to consume the whole of the day, leaving no time for
the House to take up other business. It was for that reason that the framers of the
Constitution in their wisdom, provided in Article 60 that on a day fixed for election of
Chairman or Deputy Chairman no other business would be transacted by the House.
Senate Debate,
23rd January, 1986.
p. 7—12.
166. Point of Order: Senator Maulaaa Kausar Niazi raised a point of order that the
Council of Islamic Ideology report for the year 1977-78 should not be discussed
in the House until the National Assembly where this report is under discussion has
concluded the discussion and has formed opinion on the recommendation of the
Council: He apprehended that simultaneous discussion in the two Houses on this
report is likely to give rise to conflicting views and opinions of the two Houses: The
Justice Minister opposing the point of order contended that the Constitution required
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the laying of the report before the two Houses and the two Houses to discuss the same
and the government to formulate laws in the light of such discussion: Therefore, the two
Houses could discuss the report simultaneously: The Chairman ruled that under the
Constitution it was mandatory to lay the report before the two Houses: The Houses
could simultaneously discuss it and from the discussion and the points raised therein
the government could draw guidance and in the light of it frame laws.
Ruling
On 27th January, 1986, Mr. Maqbool Ahmed Khan, Minister of State for Religious Affairs
sought to lay on the table of the House a report of the Council of Islamic Ideology for
the year 1977-78. Senator Maulana Kausar Niazi rising on a point of order submitted
that the said report of the Council of Islamic Ideology was under consideration of the
National Assembly. In the circumstances, he asked whether it would not be desirable
for the Senate to wait for the conclusion of the discussion in the Assembly because
in his opinion simultaneous discussion of the report in the two Houses might lead to
conflicting views and opinions on the report.
Opposing the point of order Mr. Iqbal Ahmed Khan, the Justice Minister invited the
attention of the Chairman to Article 230 (4) of the Constitution which provides “that
the Council shall submit its final report within seven years of its appointment, and
shall submit an Annual Interim Report, The report, whether interim or final shall
be laid for discussion before both Houses and each Provincial Assembly within six
months of its receipt, and Majlis-e-Shoora (Parliament) and the Assembly, after
considering the report, shall enact laws within a period of two years of the final report.
The Minister contended that the two Houses would only discuss the report but would
not give any decision. The underlying idea was that the Government would benefit
from the discussion in the two Houses where it under took to frame laws. Therefore,
both Houses could discuss the report independently and simultaneously. Accordingly,
the point of order raised by the member was not tenable.
After hearing the arguments the Chairman, Mr. Ghulam Ishaq Khan, ruled that the
matter related to compliance with mandatory constitutional requirements. The
Constitution requires that the report shall be laid before the two Houses for discussion.
In several ways, issues are brought before the House for discussion such as through
privilege motions and in particular, through adjournment motions. The members
express their views during the discussion on these motions. The Government gets
guidance from the views expressed by the members in the House for formulating its
future policies. In the matter of legislative business in the two Houses, if there arises a
conflict of view on any piece of legislation, the conflict can be resolved in joint session
of the two Houses summoned for the purpose. The discussion of the report in the
two Houses will provide guidance to the Government in framing the relevant laws.
Therefore, simultaneous discussion could take place in both Houses.
Senate Debate,
27th January, 1986.
P-119-123.

347

Rulings of The Chair Point of Order

167. Point of Order: The point raised was that the person addressing had the right to
explain or interpret what he said: It was ruled that it was also among the duties of
the Chairman to interpret and explain what one member had asked and what another
member had replied.
Ruling
Putting a supplementary question Prof. Khurshid Ahmed asked the Justice Minister
whether he would be able to state that the government had taken no interest-basedloan after the start of the Islamisation process. The Justice Minister demanded a fresh
notice to be able to answer this question. The Chairman observed that apart from
fresh notice as far as he could understand, the Justice Minister had said that as long
as the process of Islamisation-was not completed by the two Houses interest-basedloans would continue. Qazi Hussain Ahmed asked how many decades the process
of Islamisation would take to complete. The Justice Minister said he had referred to
9th Amendment because every action would be according to Quran and Sunnah after
the passage of the 9th Constitutional Amendment, which was before the two Houses
of the Parliament. He also pointed out that the jurisdiction of the Shariat Court was
being enlarged by that amendment. If the Government acted negligently the Shariat
Court would be there to check it. Thereupon, rising on a point of order Qazi Abdul
Latif said that he was the person addressed and it was his right (and not of someone
else) to explain the matter.
Ruling out the point of order the Chairman, Mr. Ghulam Ishaq Khan, expressed the
view that he also had the right to interpret or explain what the question of the member
was and what was the answer given by the Minister concerned. This was one of the
duties of the Chairman and this is exactly what he had done.

Senate Debate,
2nd February, 1986.
p. 328-329.
168. Point of Order: That a question printed answer to which ran into several pages should
be set aside for study and asking of supplemen¬tal: Held that such questions should
ordinarily be classified as unstirred questions so that on the material brought on
record in answer, a debate could be held within the framework of rule 56; Ruled out:
Ruling
On 3rd February, 1986 Senator Javed Jabbar drew attention of the Chairman to the
printed answer of his question which ran into six pages and said that in view of the
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nature of the contents of the answer he would have to make a study of the answer
before he could ask appropriate supplementaries. He added that the nature of the
subject was also such as warranted separate consideration. He, therefore, requested
the Chairman to set the question aside for a debate on the subject.
The Chairman, Mr. Ghulam Ishaq Khan, ruled that such type of questions should
not be put down for oral answer. He observed, he did not wish to encroach upon the
privilege of the member to ask the question, but in his view and ordinarily, this should
have been an un-Starred question. In that case after receipt of the reply the member
could have studied it and formulated and asked further questions/supplementaries on
a subsequent occasion. The only course open now was to discuss the matter involved
under Rule 56 which says: “once in a period of seven consecutive working days, the
Chairman may,
on three clear days’ notice being given by a member, allot half an hour for discussion
on a matter which, in his opinion, is of sufficient public importance and has recently
been the subject of a question, starred or un-starred provided that the Chairman may
not admit a notice which, in his opinion, seeks to revise the policy of the Government”.
The Chairman, therefore, ruled that within the framework of this rule a notice can be
given for a discussion on the subject matter of the question.
Senate Debate,
3rd February,1986.
P. 429.
169. Point of Order: Raising a Point of Order involving interpretation of Article 89(1),
(2) and (3) of the Constitution: Senator Wasim Sajjad said that an Ordinance called
the Houses of Parliament and Provincial Assemblies (Amendment) Ordinance, 1986
was promulgated by the President (when the National Assembly was not in Session):
Subse-quently, it was laid in the National Assembly and the Assembly having passed
it transmitted the same to this House for approval: But as required by Article 89
(2) (a) (ii) the said Ordinance was never laid before the House with the result that
by this Constitutional omission the government effectively deprived the Senate of
the opportunity to exercise its power under the aforesaid article to disapprove the
Ordinance by a simple Resolution and thereby put an end to its further consideration:
The Senate, he further contended, was now required to consider the same Ordinance in
the form of a Bill, passed and transmitted to it by the National Assembly and it was
now for consideration of the Senate, as the Guardian of its own Rules of Procedure,
whether in these circumstances and in this form it should Debate and could consider
the Bill: The Senator was of the view that a serious procedural lapse had occurred and
the form in which the measure had been presented before the Senate was in violation of
Article 89 (2) (ii) of the Constitution:
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Ruling
Senator Hasan A. Shaikh, on the other hand argued that Mr. Wasim Sajjad appeared to
proceed on the assumption that the Ordinance had not been laid in the House, whereas
the fact was that it had already been laid (today) as required by the Constitution: He
was also of the view that as the Senate had received the Ordinance as a Bill, passed by
the National Assembly under Article 89 (3) under which an Ordinance laid before the
National Assembly is deemed to be a Bill introduced in the National Assembly, the
Senate had no option but to process the Ordinance as a Bill, transmitted to it by the
National Assembly and it could not go behind it, into its genesis:
Mr. Ahmed Mian Soomro contended that the relevant provisions of the Article did
not admit of two interpretations. The Article clearly spells out that once an Ordinance
was laid before the Senate it could disapprove the same by a Resolution: As such, the
failure of the Government to lay the Ordinance at the appropriate time had deprived
the Senate to take action as required by article 89 (a) (ii) of the Constitution:
The Attorney General maintained that as the Ordinance was laid before the National
Assembly and as the Assembly had passed It as a Bill as required by Article 89 (3), the
Senate was under a Constitutional obligation to treat the same as a Bill and proceed
with it accordingly:
Relying on Mr. A. K. Rrohi’s view in his book “Fundamental Laws of Pakistan” prof.
Khurshid Ahmed argued that an Ordinance is required to be laid on the first day of the
Session of a House and if this was not done as it had not been in this case it ceased to
remain operative: The Ordinance would have a six-week life only (four months under
the current Constitution) if it were laid before the relevant Assembly on the opening
day of the Session after its promulgation:
Agreeing with the arguments advanced by the Attorney General, the Justice Minister,
Mr. Iqbal Ahmad Khan said that the measure under consideration when introduced
in the National Assembly as an Ordinance under Rule 137 of the Assembly Rules
automatically attained the status of a Bill under Rule 89(6) read with Article 89 (3)
and after the Assembly had passed and transmitted it to the Senate as a Bill it no longer
remained the Ordinance to which the provision of Article 89 (2) applied: Separately,
however, the Ordinance had also been laid and the House could disapprove it by a
resolution if it so wished although such disapproval would have no effect on the fate of
the Bill which was under consideration:
Holding the ‘Point of Order’ in order, the Chairman observed that under the relevant
Article of the Constitution the life of an Ordinance was four months from the date of
its promulgation (and unlike the Indian Constitution it was not related to its laying)
unless either House dis¬approved it earlier, in which case it would cease to be operative
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from the date of such disapproval: The Chairman explained that the Constitution
envisaged three situations: One, where the President withdraws the Ordinance before
the expiry of its Life under Article 89(2)(b): The second is that if the Ordinance is not
withdrawn and if it is not laid before a House (or before both Houses) then it would
cease to exist automatically on expiry of four months from the date of its promulgation:
In the third situation, when the Ordinance is laid while it is still in full force and effect,
two possibilities can arise: (i) The Senate has met first, the Ordinance has been placed
before the Senate and the Senate disapproves of it at a time when it has still not been
placed before the Assembly: In that case die Ordinance would die a Natural Death
and it would no longer be possible to introduce or lay it as such in the Assembly,
although a fresh Bill to the same effect can be introduced: (ii) in the other possibility
the Assembly meets first, the ordinance is laid before it and by virtue of Article 89 (3)
it is considered as a Bill, passed, and transmitted to the Senate as a Bill as has happened
in the present case: And it is this Bill passed and received from the Assembly which is
before the House for consideration and approval: The fact, however, remained that the
Bills is not the original Ordinance and the Ordinance as such was not placed before
the House until today, despite the Constitutional requirement spelled out in Article
89 (2) that an Ordinance must be laid before both Houses: Clearly this was not done
soon after the session commenced and the question must be considered as to what
would have been the consequence if the Ordinance had been placed before the House
earlier: Considering the composition of the House there was a remote possibility that
the House would have disapproved the Ordinance through a resolution, theoretically
though, it had the power and could do so: In the circumstances the failure to place the
Ordinance on the Table at the commencement of the Session or within a reasonable
time thereof, and in the opinion of the Chairman there was no justified excuse to delay
it for full 14 days and to lay it even then in response to a Point of Order did amount to a
failure to comply with the provision of the Constitution: The point of Order was raised
under Rule 209, which says that it shall relate to the interpretation or enforcement of
these Rules or such Articles as Regulate the business of the Senate, and was very much
relevant to the business before the House at the moment: Accordingly, taking into
consideration the fact that there was a failure to comply with the aforesaid provisions
of the Constitution and the Rules the Chairman held that the point raised was in order
and valid: However, he was also of the view that hardly any consequence would flow
from such failure at that stage. The House had as of that day the Ordinance before it,
having been formally laid by the Justice Minister, and it could reject the Ordinance by
a simple Resolution if it so wished: But at the same time the House was also seized
of a Bill passed and transmitted to it by the National Assembly: Therefore, by simply
disapproving the Ordinance the House would not be able to reject in the same process
or in the same breath so to say the Bill also which it had received from the National
Assembly: The dis-approval of the Ordinance will not amount to the disapproval of the
Bill as well, and the Bill will have to be considered on its own merit and disposed of
according to the procedure prescribed for the disposal of such Bills.
On 14th July, 1986, during the course of consideration of the Houses of Parliament
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and Provincial Assemblies (Amendment) Bill, 1986, Senator Wasim Sajjad raised a
point of order involving interpretation of Article 89(1)(2) and (3) of the Constitution.
Explaining his point of order, the Senator stated that an Ordinance called “The
Houses of Parliament and Provincial Assemblies (Amendment) Ordinance, 1986 was
promulgated by the President sometime back and was laid in the National Assembly
under Article 89 (2). The National Assembly after passing it transmitted the same to
this House for approval. However, contrary to the provision of Article 89 (2) (a) (ii)
requiring that Ordinances in this category should be laid before “both Houses” the said
Ordinance was never laid as an Ordinance before the Senate and this omission on the
part of the Government has deprived the Senate of the opportunity to exercise its power
under the aforesaid Article of disapproving the Ordinance by a simple Resolution and
thereby putting an end to its further consideration. The Senate was now required to
consider the same Ordinance in the form of a Bill, passed and transmitted to it by the
Assembly and it was for consideration of the Senate as the Guardian of its Rules of
Procedure whether in this situation and in this form it should discuss the Bill when
it had been left with no alternative but to consider and dispose of it as a Bill received
from the other House. The Senator was of the view that a serious procedural lapse
had occurred, the Constitutional provisions have been ignored and the form in which
the measure was being presented was in clear violation of Article 89 (2) (a) of the
Constitution.
Mr. Hasan A. Shaikh contended that Mr. Wasim Sajjad was probably misinterpreting
Article 89 on the assumption that the Ordinance had not been laid on the Table of the
House. The Ordinance had been laid in the House as required by the Constitution. He
maintained that the Ordinance had come as a Bill passed by the National Assembly
under Article 89 (3) which provides inter alia that without prejudice to the provisions
of Clause (2), an Ordinance laid before National Assembly shall be deemed to be a Bill
introduced in the National Assembly. Clause (3) does not refer to the Senate. Therefore,
constitutionally, it would be deemed to be a Bill and had to be dealt with by the National
Assembly as such. The National Assembly proceeded to consider the Ordinance as a
Bill and having passed it transmitted the same to. the Senate for approval. Therefore,
without prejudice to the rights of the Senate to approve or disapprove the Ordinance
had it been laid before it earlier, the Senate would now necessarily have to consider it as
a Bill transmitted by the National Assembly. This is what the Constitution mandates
as was abundantly clear from the express provisions of Clause (3) of Article 89.
Mr. Ahmad Mian Soomro argued that the provisions of the Article referred to by
Mr. Wasim Sajjad were very clear and there was no ambiguity whatsoever in them.
Article 89 (2) (ii) clearly requires the Ordinance to be laid before both Houses and
once it was laid the Senate had the right to either approve it or disapprove it and if the
Senate had disapproved it the Ordinance would have ceased to have legal effect. He,
therefore, concluded that the failure of the Government to lay the Ordinance before
the Senate had deprived it of the right to take action as required by Article 89 (2) of
the Constitution. The Government laid the Ordinance on the Table of this House after
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it had already been transmitted by the National Assembly in the form of a Bill. This
according to him constituted a breach of privilege of the House and the Chairman as
custodian of the privileges of the House was requested to take note of it for such action
as he deemed appropriate.
The Attorney General, Mr. Aziz A. Munshi, extensively referred to the provisions of
Article 89 and maintained that the “simple procedure” and the “admitted position”
which could not be denied was that the Ordinance was laid before the National
Assembly and the Assembly passed it as a Bill, having treated it as such, as was
required by Clause (3) of Article 89. Now what the Senate was considering was a Bill
duly passed by the National Assembly. It was for the Senate to decide in its wisdom
whether or not to pass the Bill but there was nothing unconstitutional and illegal
in laying the same before this House and he failed to understand what procedural
defect there was in following such a course. He went on to say that assuming, for the
sake of argument, that there was some defect in this procedure it would stand cured
under Article 69 (1) which provides that “the validity of any proceedings in Majlis-eShoora shall not be called in question on the ground of any irregularity of procedure”.
The Attorney General contended that firstly, there was no irregularity of procedure
and, secondly, it was inconceivable to him that there could be a situation where an
Ordinance would be laid simultaneously before both Houses. What was contemplated
is that an Ordinance is promulgated by the President, the Senate is not in session (but)
the Assembly is in session and the Ordinance is placed before it, and treating it as a Bill
the Assembly passes it in the form of a Bill and transmits it to the Senate for approval
(the Senate in turn considering it as a Bill received from the Assembly). In this context
he referred to Clause 3 of the Bill, which says that “the Houses of Parliament and
Provincial Assemblies Election (Amendment) Ordinance is hereby repealed” and said
that what the Senate was considering was a Bill passed by the National Assembly in
accordance with the legislative procedure prescribed by the Constitution in its Article
89. At the same time, it was also considering the question of repeal of the Ordinance
itself. “How then can there be a grievance about anything” he asked. The legislative
competence of the Senate was not denied. He could not understand then where (and
how) the breach of any privilege occurred, adding that even “if there is any breach it is
all covered (rectified) by Article 69”.
The Chairman, Mr. Ghulam Ishaq Khan, however, observed that he was afraid that
Article 69 could come into play post facto and not at that stage. Presently, the point
raised pertained to the interpretation and correct application of Article 89 (2) which
requires that an Ordinance (promulgated under Article 89) shall be laid before both
Houses. This requirement is mandatory. There could be a situation in which one House
was not in session and the other House was in session and as Article 89 (3) provides in
that case the Ordinance laid in the Lower House would be treated as a Bill (introduced
in that House). (Keeping that in mind) the question that had to be answered was:
when was the Ordinance placed on the Table of the Lower House, when was it passed,
and was this House in session at that time or not? The point which Senator Wasim
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Sajjad had made was that if the Ordinance had been placed simultaneously before both
Houses — and the intention{of the Constitution) did appear of simultaneous laying
if both Houses were in session or at the earliest opportunity as soon as the House
was called to session—and assuming for argument sake that the Senate by a simple
Resolution had rejected that Ordinance when it was still under consideration in the
Lower House as a Bill (here it would have been rejected as an Ordinance by Resolution)
what would have been the position then? This was precisely the contention that an
opportunity (to reject the ordinance by resolution) was not given to this House. What
has to be considered is whether there has been any departure from or any violation
of the Constitutional provision or not. Supposing no one had raised this point and
supposing we had shut our eyes to it and the Bill had been passed as had been received
from the National Assembly. In that case, you (addressing the Attorney General)
could have argued that Article 69 took care of the procedural defect. The point raised,
however, was that the Constitution requires that the Ordinance should be laid on the
Table of this House also and assuming that it had been placed at a time when it was
still under consideration in the Lower House and, theoretically again, if by a simple
resolution this House had rejected the Ordinance, then, I think the Lower House
would also have been debarred from dealing with this as a Bill. This was actually the
point which needed further consideration.
The Attorney General replied that what was required was a reasonable interpretation
to reconcile all the provisions of the Constitution.
At this stage the Chairman recalled that there were another eight Ordinances
promulgated by the President which on a previous occasion were laid on the Table
of both Houses simultaneously and which after due consideration were passed by
the Senate as Bills, in which form they had been earlier passed and transmitted to
the Senate by the National Assembly. The position then taken was that as those
Ordinances no longer remained Ordinances after they had been passed by the National
Assembly as Bills they would have to be treated and dealt with in the Senate also as
Bills in accordance with the provisions of Rules 102, 103 and so on. That precedent
also, the Chairman said, should be kept in mind.
Relying on Mr. A.K. Brohi’s view expressed at page 198 of his book “Fundamental Law
of Pakistan” (and the analogous provision of the Indian Constitution) Prof. Khurshid
Ahmed argued that the requirements of the Constitution was that if an Ordinance
is not laid before the relevant Assembly right on the first day of the session of that
Assembly it ceases to remain operative and the provision with regard to the ordinary
life of an Ordinance— six weeks according to the .old Constitution and four months
now—at the expiry of which the Ordinance stands automatically repealed becomes
applicable only if the Ordinance is actually laid before the relevant Assembly on the
opening day of the Session, after its promulgation. He, therefore, contended that the
Government should have laid the Ordinance on the Table of the House on the opening
day of the Session.
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The Chairman, however, observed that Mr. Brohi had given the time table in a different
context. In the present Constitution, the life of the Ordinance is “four months from the
day of its promulgation” and is not related to the laying of that Ordinance on the Table
of the House.
On 16th July, 1987 when the House resumed discussion on the point of order, the
Chairman, after hearing Professor Khurshid Ahmad, in elaboration of the point he had
previously made invited the Attorney General to make his submission, on the points
raised. The Attorney General stated that the Ordinance had since been laid before the
House in terms of Article 89(2) and that has changed the position from what it was
yesterday or the day before. He said Pakistan has a written Constitution and where
the Constitution specifically and in grammatically unambiguous language provides
for the consequences of any acts of constitutional commission or omission we do not
have to look for precedents elsewhere or in other Constitutions (as for example that of
India or our own earlier Constitutions). As Article 89(2) itself expressly provides for
a constitutional consequence we are bound and must abide by it. The Article requires
the laying of the Ordinance before both Houses and also provides as a “consequence”
that it shall stand repealed at the expiration of four months from its promulgation
or from the day of its disapproval by either House. The Ordinance was promulgated
on the 13th of May and its normal life of four months would be calculated from that
date. No other ‘consequence’ is envisaged by the Constitution and it was not correct to
assert that any other consequence ensued. Continuing the Attorney General said that
the constitutional provisions have to be read alongwith the Rules (of Procedure of the
Senate) and Rule 126(1) says:
“On the commencement of a session, as soon as may be, all Ordinances
referred to in sub-paragraph (ii) of paragraph (a) of clause (2) of Article 89,
made after prorogation of the last session, shall be laid on the Table of the
House”.
Emphasising the words, as “as soon as may be” he explained that from the 3rd of July
till 16th of July, 13 days had passed. During this period the Ordinance was not laid for
whatever reasons—may be it was a bonafide omission, or due to some other reason;
but it is not a very long period. In the light of these constitutional provisions and the
requirement of Rules it was not correct, therefore, to contend that the Ordinance
automatically lapsed on the day on which the session opened, because it was not
laid on the table of the House on the opening day. If this interpretation were to be
accepted, it would not only render Rule 126 nugatory but it would also be in violation
of clause (2) of Article 89 which expressly gives a four months’ life to an Ordinance.
If nothing happened in this House and no resolution of disapproval was passed, the
Ordinance will have its four months’ normal life. Putting a reasonable interpretation
on the words, “as soon as may be”, used in Rule 126(1) laying of the Ordinance 13 days
after the commencement of the session of the Senate was not ab initio illegal and the
Ordinance did not (and could not) lapse on the first day of the opening of the Senate
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session.
Before the Attorney General resumed his seat the Chairman asked him to clarify one
more point: “we have today an Ordinance before us. It has been laid on the table of
the House. Under Article 89(2) this House is entitled to consider that Ordinance
and, theoretically, if it so wishes, to disapprove of it by a resolution. At the same time,
we have received a Bill passed by the National Assembly, which is also before us for
consideration and on which to a motion has been moved that it should be taken into
consideration. What happens now that we have both the Ordinance as well as the
Bill? Shall priority be given to the consideration of the Ordinance, in fact, should it be
considered at all, or shall we concentrate on the Bill itself? If we do the latter, then what
happens to the right of the House to reject the Ordinance by means of a resolution?”
The Attorney General said in reply: “1 would be against putting any construction
or interpretation on the provisions of the Constitution which would destroy one or
the other aspect. Every attempt should be made to keep alive each provision of the
Constitution. Now here is a constitutional provision which says, ‘laying on the table
of the House’. That has been done. A right is given to the House to either accept it (the
Ordinance) or reject it by a resolution. If the House wants to exercise that right, it
should not be deprived of that right. That is the constitutional provision. However, as
far as the Bill is concerned, it has its own place because the Bill has been received from
the National Assembly under rule 102 of the Senate Rules. Reasonable inter¬pretation
should be placed on the provisions so as to harmonise everything which is contained in
the rules as well as in the Constitution; Rule 102 which deals with Bills says:
“When a Bill originating in the Assembly has been passed by it and is
transmitted to the Senate, the Secretary, shall as soon as may be, cause it to
be circulated among the members.”
The Bill has been circulated accordingly and I would say that an interpretation may
(now) be given which keeps alive the rights of the House in every respect. It is entirely
a decision for the House to take and members should not be deprived of passing a
resolution to disapprove it (the Ordinance) if they so desire but at the same time the
Bill will stay in its own place.”
The Chairman posed another question to the Attorney General: “If this Ordinance was
under consideration in the National Assembly and if it had been placed on the table of
this House also, and before the National Assembly could pass that Ordinance in the
form of a Bill, convert it into an Act and if this House had decided that it should be
rejected, what would then have been the position or would it have had any effect at all
on the proceedings in the National Assembly as for the approval of that Ordinance or
the conversion of that Ordinance into an Act was concerned”?
The Attorney General replied, “hypothetically speaking I would say that the right of
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the National Assembly could not be taken away. How could this House takeaway the
constitutional right of the National Assembly to pass something?”
The Chairman, intervening, referred to the language of Article 89(2) which says
(in effect) that if either House disapproves of it then that kills the Ordinance itself.
According to the Chairman the point was that if that Ordinance had been introduced
here earlier and if that resolution of dis¬approval had been passed in this House would
it, according to you, have had any effect on the proceedings in the National Assembly?
The Attorney General replied “at present, I would say, it would create complications”.
Professor Khurshid Ahmed remarked that he was not convinced of the way the Attorney
General had read (and interpreted) the Articles of the Constitution. On the basis of
the relevant provision of the Articles Professor Khurshid Ahmed contended that it
visualized three situations. First, if an ordinance has been introduced (promulgated) it
would have the force of law and would remain in force for four months from the date of
its promulgation. Even if no Bill has been introduced on the basis of the Ordinance and
no resolution has been passed against it even then the Ordinance would die its natural
death on the expiry of four months. However, if the Ordinance has been laid (the
second situation) and the House disapproves of it (by a resolution) then it will cease
to exist forthwith. The third situation is that the House is in session but the Ordinance
has not been laid before the House, then it will die its natural death forthwith and it
will have “no life at all to be either approved or dis-approved”. And this was precisely
the point Mr. Brohi has put forward in his book, which is not related to India only but
correctly reflected what the position was in the 1950’s Constitution. He also argued
that where the Government had failed to lay the Ordinance on the opening day of the
session and finally laid it after the House had been in session for a period of 12¬14 days
that “laying” could not be deemed to have fulfilled the constitutional requirement of
“as soon as possible”, and this long delay should be considered sufficient to have killed
the Ordinance; unless the Government could explain its position and come up with
some convincing argument why the Ordinance could not be laid on the opening day
of the session or soon thereafter. Supporting Professor Khurshid Ahmad, Mr. Wasim
Sajjad said that while he generally agreed with the submission of Professor Khurshid,
he would like to add that the phrase, “as soon as may be”, used in rule 126 is an objective
criteria and the House will have to determine whether there were any over¬riding
obstacles preventing the Government from performing its constitu¬tional obligation
in laying the Ordinance before the House earlier than today. Today’s laying could not
be regarded as laying under Article 89(2) of the Constitution. It had no meaning in law
because the Ordinance had not been laid as provided in the Constitution read with
rule 126 of the Senate Rules. He, therefore, contended that because there has been a
violation it rendered the act of laying of the Ordinance a nullity in law and it could not
be deemed to be the ‘laying’ as contended under Article 89(2).
The Justice Minister, Mr. Iqbal Ahmad Khan, supporting the argu¬ments put forward
by the Attorney General invited the attention of the House to Rule 137 and 89(6) of the
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National Assembly Rules, which provide that an Ordinance laid before the Assembly
under sub-rule (1) of Rule 137 shall be deemed to be a Bill introduced in the Assembly
on the day it is so laid and shall be accompanied by a statement of objects and reasons
signed by the Member Incharge. He then referred to Article 89(3) of the Constitution
which says:
“Without prejudice to the provision of Clause (2), an Ordinance laid
before the National Assembly shall be deemed to be a Bill introduced in the
National Assembly”;
And pointed out that there was no corresponding provision in the Senate Rules to the
effect that if an Ordinance was laid on the table of the Senate, it could be deemed to
be a Bill. The measure under consideration when introduced in the National Assembly
as an Ordinance under Rule 137 automatically attained the status of a Bill under Rule
89(6) read with Article 89(3) and after the Assembly had passed it, it was transmitted
to the Senate as a Bill. It was, therefore, he contended no longer the Ordinance to
which the provision of Article 89(2) applied and the House had to consider it as a
Bill transmitted to it by the National Assembly. Separately, the Ordinance had also
now been laid before the Senate and if any member wished to move a resolution for
dis-approving the Ordinance now laid he could do so. But even if the House adopted
the resolution of disapproval it would have no effect on the Bill under consideration
which had the approval of the Assembly and which had been transmitted to the Senate
in accordance with the provisions of the Consti¬tution and the Rules. The approval
of this Bill by the Senate was on par with its approval of any other Bill received (as
a fresh legislative measure) from the Assembly. The Minister added that even if the
Senate had met before the Assembly and the Ordinance had been laid before the
Senate and disapproved by it, it would have had no effect on the Bill which could still
be introduced in the National Assembly as a piece of fresh legislation. The Minister
concluded that with the laying of the Ordinance the constitutional requirement has
been complied with. It was now up to the House to reject not only the Ordinance but
also the Bill and since the right stood intact, no privilege of individual members or of
the House has in any way been affected.
Mr. Hasan A. Shaikh argued that Article 89(2) does not provide that the Ordinance
must be laid on the table of the House immediately the House meets or on the first
day of the opening of the session as contended by Professor Khurshid. What Mr. Brohi
has said in his book, ‘Fundamental Law of Pakistan’, could be his personal opinion in
the matter but it did not lay down any rule of universal application if constitutional
requirements under our Constitution were different. Article 89 does not prescribe a
time limit for laying the Ordinance. On the countrary, it provides that after the expiry
of four months from the date of promulgation, the Ordinance will stand repealed,
Upholding the point of order, the Chairman, Mr. Ghulam Ishaq Khan, observed in his
ruling:
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“Although it might be boring, having listended during the course of the lengthy debate
to numerous references already, I am afraid, I have, to refer, to begin with, to Article 89
once again. The Article provides that:
‘The President may, except when the National Assembly is in session,
if satisfied that circumstances exist which render it necessary to take
immediate action, make and promulgate an Ordinance as the circumstances
may require’.
Now, before I proceed further, I would like to point out a basic difference between our
Constitution and the Constitution of India in this matter. The Indian Constitution
also gives powers to its President to promulgate an Ordinance at any time (when
circumstances exist which render it necessary to do so), “except when both Houses
of Parliament are in session.” In the case of Pakistan, however, the “exception” or
limitation on the powers of the President in this respect is related only to the period
when “the National Assembly is in session”. It has nothing to do with the Senate and
as would be noted, the relevant Article does not, in this context, make even a reference
to a session of the Senate. Article 89 further says:
‘‘An Ordinance promulgated under ,this Article shall have the same
force and effect as an Act of Majlis-e-Shoora and shall be subject to like
restrictions as the power of Majlis-e-Shoora to make law,’ but every such
ordinance shall be laid…..(skipping the next clause (i)) before both Houses
if it does not contain pro¬visions dealing with any of the matters referred
to in sub¬paragraph (i), and shall stand repealed at the expiration of four
months from its promulgation’’
Here again is another major difference between the Indian Constitution and the
Constitution of Pakistan. Article 89 (of Pakistan Constitution) states in very clear
language that the Ordinance ‘shall stand repealed at the expiration of four months
from its promulgation regardless of what may be happening to it otherwise. The
Indian Constitution (Article 123) however, says that, (the Ordinance) shall be laid
before both Houses of Parliament and shall cease to operate at the expiration of six
weeks from the re-assembly of Parliament or if before the expiration of that period
resolutions disapproving it are passed by, both Houses, upon the passing of the second
of those resolutions. Incidentally, Mr. Brohi’s interpretation of these Articles and the
reference in his book to the six weeks’ period—to which references were made earlier
in the debate—appear to be based on this provision of ‘re-assembly of Parliament’ and
expiration of six weeks after that date. At the end of this clause there also appears an
explanation with regard to this operation of the six weeks’ period. It says that ‘where
the Houses of Parliament are summoned to re-assemble on different dates, the period
of six weeks shall be reckoned from the later of those dates for the purposes of this
clause’. The idea is to enable the two Houses of Parliament to consider the Ordinance
once it is laid and within a period of six weeks either to reject it—throw it out, or
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to convert and pass it as a Bill for the assent of the President. In this respect, again,
Pakistan Constitution differs, in that it provides for ‘laying’ (of the Ordinance) before
both Houses only if it does not contain provisions dealing with any of the matters
referred to in sub-paragraph (i) (of clause 2, of Article 89), that is to say, financial or
monetary matters, and further, that it shall stand repealed at the expiration of four
months from its promulgation and not from the date of its laying in any House, ‘or
if before the expiration of that period (four months) a resolution disapproving it is
passed by either House (and not by both Houses as in India), upon the passing of
that resolution’. There are thus two situations. In fact, there is a third one also, and
that is as provided in Article 89(2) (b) that the Ordinance “may be withdrawn at any
time by the President”. But if the Ordinance is not withdrawn by the President and
if it is not laid before a House or before both Houses then after four months (from
promulgation) it would expire automatically. In case, however, it is laid, then two
situations are possible. If the Senate is meeting earlier than the Assembly and the
Senate disapproves of the Ordinance laid before it by a resolution, before that same
Ordinance has been placed in the Assembly then I think, as Mr. Iqbal Ahmed Khan
has said, it would kill the Ordinance as such, and it would no longer be possible then
for the Ordinance to be placed in the Assembly. In the Assembly the Government as
the sponsors of the erstwhile Ordinance will have to introduce a new Bill to the same
effect. I hope, I am clear, that the Senate has met first, the Ordinance has been placed
before the Senate and the Senate disapproves of it at a time when it (the Ordinance)
has still not been placed before the Assembly. In that case it would be the natural
death of the Ordinance and the Ordinance as such (since it would no longer be extant)
cannot be laid before the Assembly, although a Bill to the same effect as the Ordinance
can be introduced. Now this is one situation. The other is that the Ordinance is laid
before the Assembly when it is still in full force and effect. In that case, by virtue of
the provisions of Article 89(3) of the Constitution, the Ordinance is deemed to get
automatically converted into a Bill. This is what happened in the present case. The
Ordinance (in the form of Bill) was introduced in the Assembly soon after its session
opened—perhaps on the first day, and without any delay. The Assembly considered
it as a Bill, duly passed it and transmitted it to the Senate in the form of a Bill in the
same manner as Bills are transmitted by one House to the other for consideration. This
is the Bill which is now before us for consideration and approval. The fact, however,
remains that the Bill is not the original Ordinance and the Ordinance as such was
not placed before this House, although it was a statutory requirement because Article
89(2) very clearly provides that it should be laid before the two Houses. This, it must
be accepted, was not done. It (the placing) has been done today and we can consider
the effect of that separately, but at this stage we have to be clear on the point and
must determine when the Ordinance should have been placed before the House. The
‘Tafseer’ of Article 89(2) is in a way given in the Rules and Rule 126 of the Rules of
Procedure provides that ‘on the commencement of a session, as soon as may be, all
Ordinance referred to….etc., made after prorogation of the last session shall be laid
on the table.’ Now much depends on the interpretation of the phrase ‘as soon as may
be’ but placing a reasonable interpretation on it, it cannot mean that the placement
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should be delayed for full two weeks, and that too should be in response to a point of
order raised by one of the honourable Members in the House. Thus, there has been a
delay, beyond the scope of ‘as soon as may be’ and there has been a lapse, as for this
particular provision is concerned. Notwithstanding the delay, however, no one can say
as to what would have been the consequences if the Ordinance had been placed before
the House earlier. Considering the composition of the House there was a very remote
possibility that this House would have disapproved of it by a resolution. At the same
time the theoretical possibility of the House rejecting it on the basis of a resolution
cannot be ruled out. To that extent then the failure to place the Ordinance on the
table of the House at the commencement of its session or within a reasonable time
thereof—and there was as I just said, no excuse to delay it for full 14 days and then
to lay it in response to a point of order—does amount to a failure to comply with the
provision of the Constitution—a provision which regulates the business of the House.
The point of order was raised under Rule 209 which says that it ‘shall relate to the
interpretation or enforcement of these Rules or such Articles as regulate the business
of the Senate’ and that ‘it may be raised in relation to the business before the Senate at
the moment’. Looked at, in the light of these provisions and the aforesaid facts I come
to the conclusion that there has been a failure to comply with the mandatory provision
of the Constitution regulating the business of the House. Accordingly, I hold the point
raised by the Senator Wasim Sajjad to be in order. Having held the point of order to
be valid, it was now entirely up to the House to discuss and express further views, if
it so wished, on what consequences should flow from there. My own view—as I see
the relationship between the Ordinance laid in the House and the Bill, based on the
same Ordinance, received from the National Assembly—is that the point of order (at
this stage) will not affect the (present) proceedings before the House. Now that the
Ordinance has been laid, it is, as Mr. Iqbal Ahmad Khan has said open to the House to
disapprove of it, if it so wishes. But by simply disapproving the Ordinance we would
not in the same process—in the same breath so to say—be able to reject the Bill also,
which we have received from the Assembly. In other words, the disapproval of the
Ordinance (by resolution) will not amount to the disapproval of the Bill as well, and
the Bill will have to be considered on its own merit and disposed of according to the
procedure prescribed for the consideration of such Bills”.

Senate Debate
14th and 16th July, 1986.
170. Point of Order: The Point of Order raised was whether it was possible after the
Chairman bad given a Ruling on a Question of Privilege, to refer the matter to the
Privileges Committee and for the Privileges Committee to recommend to the Federal
Government legal action against the person concerned in a court of law in accordance
with the recommendations of the Committee: The Chairman ruled that the Privileges
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Committee is only concerned with the determination of the question whether a
particular act has preached or amounts to a breach of privilege of the House itself: But
where a criminal offence is said to have been committed it no longer remains a matter
for the Privileges Committee to decide: If falls then within the purview of the Court to
determine the guilt of the offender on the basis of the evidence and law.
Ruling
On 22nd January, 1987, Senator Lt. Gen. (Rtd) Saeed Qadir raised a point of order after
the Chairman had ruled out of order the privilege motion of Senator Abbas Shah on the
statement of Mr. G. M. Syed which according to the mover amounted to an attempt to
abrogate the Con dilution of Pakistan which is an offence of high treason.
Senator Lt. Gen. (Rted) Saeed Qadir posed a question whether it would be possible
after the Chairman’s ruling still to refer li “matter to the Privileges Committee so
that the Committee may recommend to the Federal Government to take necessary
legal action against Mr. G. M. Syed under the law in accordance with the Privileges
Committee’s recommendations.
The Chairman, Mr. Ghulam Ishaq Khan, observed that the Privileges Committee is only
concerned with determination of the question whether a particular act has breached the
privilege or amounts to a breach of privilege of the House itself. In criminal matters—
where an offence is said to have been committed it no longer remains a matter for the
Privileges Committee to decide. It becomes a criminal act for determination by a court
of law on the basis of the evidence and law.
Senate Debate,
22nd January, 1987.
171. Point of Order: The Point raised was that as per well-established practice in almost
all Parliaments die business of the House should be more appropriately regulated in
advance of the session and the arrange¬ment of business in the House, contrary to the
programme announced and circulated to the members earlier amounted to taking the
Members and the Senate itself too much for granted: It was held that in principle, for
every session the business of the House should be regulated and announced in advance
but it was Government’s prerogative to arrange and fix legislative business on official
days on the basis of its own priorities: The Secretariat or for that matter the chair had
no discretion whatsoever in the matter: The Secretariat and the Chair have some power
with regard to arranging the business on a private members day but not in respect of
official business on official day: That is Government privilege and prerogative even if
you call it “Bulldozing” the Order of the day for official business on official days has
to be what the Government tells the Secretariat that it should be: No breach of Rule,
therefore, had taken place and there was no question of any insult or indignity to the
House as such: Accordingly the Point of Order was held to be not in order.
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Ruling
On 16th March, 1987 rising on a point of order Senator Javed Jabbar raised objection
to the arrangement of business in the Orders of the Day as circulated for that day.
He contended that it was a well-established practice in almost all parliaments that
at the start of each session business for the session is determined and announced
to the members in advance in order to enable them to plan their work programmes
accordingly. He pointed out that at the start of the current session it had been
announced that there would be no sittings of the Senate on Mondays and Tuesdays.
However, the day before, without any advance intimation, members were informed
that the House would sit both on Monday and Tuesday for transaction of Government
business, and “today we find that all other legislative priorities have been “y ’e in favour
of the Constitution (10th Amendment) Bill”. This the member thought was “taking the
Members of the Senate and the Senate itself too much for granted”. He urged that “due
deference should be paid to the digin -y and status of the Upper House’ of Parliament
and a proper legislative programme should be announced at the start of each session”.
Senators Prof. Khurshid Ahmeu, Mr. Ahmed Mian Soomro and Maulana Kausar
Niazi’ supported the point of order. Prof. Khurshid Ahmed contended that there was
no urgency for passing the Constitution (10th Amendment) Bill during the current
session. He emphasised the need for establishing healthy traditions for the House
instead of resorting to ‘steam rolling’, which might be- justifiably have considered
only in extraordinary circumstances. Mr. Ahmed Mian Soomro urged that top priority
should have been given to the framing and passing of the Rules of Procedure and
Conduct of Business in the Senate. He said that keeping the previous assurances of the
Government in mind he had expected that the days which in the initial programme
showed no sittings of the Senate would be utilized for the framing of the Rules of
Procedure. Contrary to that they were now faced with a different situation. Maulana
Kausar Niazi objected to the exclusion of Question Hour from the Orders of the Day
without moving a formal motion for suspending the Question Hour. Such “bulldozing”
amounted to an insult of the House, he added.
Disagreeing with the aforesaid views Senator Hasan A. Shaikh explained that under
parliamentary procedure and conventions the Govern¬ment could place any matter
before the House for consideration. The agenda according to the rules is to be drawn
up by the Government and it was perfectly within its prerogative to bring before the
Senate any matter in which it was interested and to which it gave priority. Senator
Lt. Gen. (Retd.) Saeed Qadir regretted that the point of order pre-empted the Justice
Minister’s motion for suspension of the Question Hour.
Opposing the point of order, Mr. Wasim Sajjad, Minister for Justice and Parliamentary
Affairs stated that under Rule 23 of the Rules of Procedure and Conduct of Business
in the Senate, 1973, arrangement of business of the House on official days is to be
regulated by the Government in accordance with its own priorities. He explained that
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the urgency for consideration of the Constitution (10th Amendment) Bill and securing
a verdict of the Senate thereon during the current session was to facilitate the drawing
up of the legislative programme of the National Assembly for the next year. In regard
to the point about the non-inclusion of the Question Hour he stated that initially
this was intended to be a ‘no-sitting’ day. Later, it was decided to utilize the day for
Government business and, therefore, Questions and Answers (the schedule of which is
drawn up and intimated to the Ministries/Divisions concerned well in advance) could
not be arranged at short notice. He added that in this connection he intended to move
a formal motion for suspension of the Question Hour but before he could do it the
point of order under discussion was raised, pre-empting his doing so.
Ruling out the point of order, the Chairman, Mr. Ghulam Ishaq Khan, observed: —
“With regard to the point of order raised by Senator Javed Jabbar and supported by
a number of other Senators, in principle, I agree that for every session the business of
the House should be regulated and announced in advance. This was the ruling that I
had given on the privilege motion raised in the context of the President’s Address last
year. At that time, we had concluded that ‘the failure to regulate the business of the
House in the desired manner was not due to anybody’s fault. In fact, it suffered from
contributory negligence on the part of all of us but in future i.e. the beginning of the next
parliamentary year the business should be more appropriately regulated in advance*.
So in principle, I agree that it should have been so done. At the same time, how¬ever,
as far Government business is concerned the Minister for Justice and Parliamentary
Affairs is perfectly correct in saying that under Rule 23 of the Rules of Procedure, the
business of the House for official days can only be regulated by the Government itself
and no restriction can be placed on the arrangement and priorities which Government
would like to attach to the various types of business that it has on its hand. In that
the Secretariat or for that matter the Chair has no discretion whatsoever. The Rule
on this point was very clear and it says: ‘The Secretary shall arrange the Government
business in such order as the Leader of the House or in his absence any other Minister
authorised by him may intimate’’.
The Secretariat and the Chair have some power with regard to arranging the business
on a Private Members Day but not in respect of official business on official days. That
is Government’s privilege and prerogative whether you call it bulldozing or not and
the majority in a democracy can and does bulldoze at times! It (bulldozing) may be a
word which probably is not very much liked but in the ultimate analysis it does come
to bulldozing when you stand up and vote, and the majority wins, regardless of the
merit of the case, on which opinions can differ even otherwise. In my opinion then no
breach of any rule has taken place and there is no question, of course, of any insult or
any indignity to the House as such.
As for the other point concerning Questions; under the rules, 13 clear days’ notice is
required to be given by the Members unless the Chairman with the consent of the
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Minister concerned allows a Question to be asked at shorter notice, and a notice of
eight days is to be given to the Ministry/Division concerned that a particular Question
will be taken up on such and such date. According to the programme circulated earlier
no sitting of the Senate was fixed for Monday and Tuesday with the result that the
Secretariat could not ask any of the Ministry/Division to be prepared with answers
for those particular days. So in a sense the Question Hour has fallen by default because
of the change in the programme. But there again the Minister has made the point,
and that should be borne in mind, that he was going to move for suspension of the
Question Hour but before he could do that he was overtaken by the point of order.
With regard to the point raised by Mr. Ahmad MianSoomro about the preparation
of Rules of Procedure, there again it depends on the priority which the Government
attaches to the business before it. If it considers that amendment in the Constitution
should have priority over the Rules, it can do so. The Rules in a sense follow the
Constitution and the Constitution from that point of view, has a priority. Whether
it (the amendment) should be done this year or in the next parliamentary year that is
the discretion of the Government. It is upto the Government to decide its priorities
and in this, as I said before, the Secretariat is helpless. The Order of the Day for official
business on official days has to be what the Government tells the Secretariat that it
should be. In view of the above the point of order is disallowed”.

Senate Debate,
16th March, 1987.
172. Point of order: Wording of the Oathad Ministered to Ministers of Caretaker
Government different from those provided in the Constitution: contention that presence
in the House of Ministers who were not members was illegal: Cabinet not legally
constituted: matter outside the purview of Senate’s intervention : held inadmissible:
Ruling
The nucleus of the point of order raised by Mr. Muhammad Tariq Chaudhary on
4th August, 1988, was that the oath which was adMinistered to the Ministers of
the caretaker Cabinet was not exactly in the form provided in the Third Schedule of
the Constitution and to that extent, the presence of the Ministers in the House, the
Minister or the Cabinet so to say not being legally constituted was not valid.
The Minister for Justice contended that the Ministers read the oath that was given to
them which he presumed, was according to the Constitution.
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Mr. Ghulam Ishaq Khan, the Chairman, holding the point of order inadmissible
observed:
“I think, the wording of that document was different but I think this is a
point on which, as far as the Chair is concerned,
I have given my decision already. I will refer to the ruling which was given on the 19th
of July in which I have said:
“the legality of the composition of the Cabinet and the manner it was
constituted are also Constitutional issues, outside the purview of the
Senate’s intervention and have little to do with privilege. So, I think, I will
repeat the same thing that if the Constitutionality of the Government as
presently constituted is in doubt, the Senate cannot intervene and interfere
in that. It is matter again for the judiciary to settle and somebody, if he
wants, should question it in a court of competent jurisdiction.”
Senate Debate
4th August, 88
P 828-30.
173. Point of order: Raising objection to the Ruling of the Chair: contention that after coming
to a conclusion that a motion was admissible, the Chairman should announce his ruling
without mentioning the observations and arguments for or against its admissibility in
the ruling - not practicable - according to the established Parliamentary practice no
one can enter into any argument or controversy over a Ruling of the Chair: point of
order held out of order:
Ruling
On 11th May, 1989, after the Chair had announced ruling on three Privilege Motions,
moved earlier, Mr. Aitzaz Ahsan, Minister for Interior, rose on a point of order to
contend that where the Chair had formulated an opinion and come to the conclusion
that a motion was inadmissible under the rules, that conclusion alone was sufficient
to rule it out and the Chairman should not give any further remarks or observations of
his own or of other members in the ruling. He was referring in particular to the ruling
of the Chair on the Privilege Motion regarding non-displaying the portrait of Quaide-Azam in the press conference addressed by the Prime Minister. In the said ruling the
Chairman had briefly stated the views expressed by Senators, the position as explained
by the Minister concerned and his own reasons for declaring it out of order. According
to the Minister for Interior, the mentioning of remarks and observations of the Chair
and the Senators, in the ruling, could be misunderstood.
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The raising of objections on the ruling of the Chair by the Minister for Interior generated
heat in the House and several Senators rose to protest against the contention of the
Minister.
Mr. Ahmed Mian Soomro, Prof. Khurshid Ahmed, Qazi Abdul Latif, Mr. Muhammad
Ali Khan, Mr. Muhammad Tariq Chaudhary, Akhunzada Behrawar Saeed and Mr.
Shad Muhammad Khan disagreeing with the contention of the Minister for Interior
asserted that in accordance with the established Parliamentary convention, no one
could enter into any argument or controversy over the ruling of the Chair. It was in
keeping with the past practice and the discretion of the Chair to deal with the points
raised by members on the admissibility or otherwise of the motion in his ruling and
raising of objections thereto, was against the decorum of the House and derogatory to
the high office of the Chairman.
Mr. Wasim Sajjad, the Chairman, ruling out the point of order observed:
“After I had read out the rulings, the Minister for Interior, Mr. Aitzaz
Ahsan, rising on a point of order, raised an objection that after holding
some of the Privilege Motions to hit by laches and also deemed to be
inadmissible, the Chairman should not have given reasons for coming to
the conclusions which he did on the various Privilege Motions. Honourable
Senators Mr. Ahmed Mian Soomro, Qazi Abdul Latif, Prof. Khurshid
Ahmed, Mr. Muhammad Tariq Chaudhary and Akhunzada Behrawar
Saeed have opposed the contention of the honourable Minister for Interior.
According to the honourable Senators, on all matters on which debates
take place on account of the Privilege Motions or Adjournment Motions
raised before this House, it is the practice to deal with the arguments raised
by the honourable Senators in detail and give rulings on the various matters
raised. According to the honourable Senators, the Interior Minister’s
objection amounted to contempt of the House and was also insulting and
derogatory to the Members of the House because he did not have any right
to raise such a matter after the Chairman had announced his ruling and this
was contrary not only to the practice of the House but also was violation
of the rules of the House. The honourable Members raised strong objection
to the attitude of the honourable Minister for Interior and in fact, one of
the honourable Members suggested that the remarks made by the Interior
Minister be expunged.
I have considered the matter in detail. In my opinion it is the practice of
this House and also the practice of the previous Chairman of this House
and also the detailed rulings which have been given by the Chairman from
time to time that on all matters which are brought before the House, the
Chairman deals with the arguments raised by the honourable Members on
both sides of the House in detail and then gives his ruling. Not only I feel
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this is the practice, I feel this is a good practice that the people of Pakistan
should know why the Chairman has come to a particular conclusion on a
particular matter. It is also important that the arguments of the Members
concerned should be summarized in the order which is finally passed by
the Chairman. I also agree with the honourable Senators who said that it
was against the practice and procedure of this House and also a violation
of the rules of this House that any objection be made to the ruling by the
Chair, after the Chair had announced his ruling.
I, therefore, hold this point of order to be out of order but I do not agree
that this objection be expunged. I feel it should form part of the record so
that for future this will serve as a guidance to the honourable Members and
also to the honourable Ministers and I hope that such objections will not
be raised keeping in view the practice and the procedure of this House and
also the Rules of Procedure by which this House conducts its proceedings.”
Senate Debate.
11th May, 1989P 3-19.

174. Point of order: No other proceedings could take place once the question of quorum
is raised: chair duty bound to have a count in terms of rule 5(2)(b), the House could
proceed only if it was found in quorum: point of order upheld:
Ruling
On 27th March, 1990, during discussion on the point of order relating to the use of
unpleasant and unParliamentary language by Dr. Sher Afgan Khan Niazi, Minister of
State for Parliamentary Affairs in respect of a lady member of the National Assembly,
Senators Subedar Khan Mandokhel and Qazi Abdul Latif drew attention of Chair to the
absence of quorum in the House. This was a stage when allegations had already been
made by the Members against Dr. Niazi and the later was taking the opportunity to
explain his position. The Chairman did not take cognizance of the question of quorum
immediately and allowed the Minister of State for Parliamentary Affairs to continue
with his statement. After conclusion of the statement which took some time, the
Chairman asked for the quorum bells to be rung. Thereon, Senators Mr. Muhammad
Tariq Chaudhary and Mr. Hasan A. Shaikh rising on a point of order stated that after
the question of quorum had been raised, the Chairman should not have allowed Dr.
Sher Afgan Khan Niazi to continue with his statement. They demanded that the
proceedings which had taken place after the question of quorum had been raised,
should be expunged from the record. The Chairman desired to examine the issue in
more detail and reserved his ruling.
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On 4th September, 1990, the Chairman, Mr. Wasim Sajjad, while announcing the
ruling held the point of order to be valid and while referring to Article 55(2) of the
Constitution read with rule 5(2) of the Rules of Procedure and Conduct of Business in
the Senate, 1988, observed:
“It is clear from the above provisions that the honourable Senators are quite
correct that no proceedings should be held after the question of quorum
has been raised. In such circumstances, the only course should be to follow
the procedure as laid down under rule 5(2) of the Rules of the House. In
these circumstances, the point of order is found to be valid and in order.”
Senate Debates.
27th March, 1990
pages 70-132.
4th September, 1990
pages 1242.
175. Point of order: Contention that formation of a special committee to examine in depth,
reports of the Council of Islamic Ideology for suggesting enactment of laws amounted
to by passing the House as under Article 230(4), it was the House itself to examine these
reports: held that the recommendations of the special committee are to be considered
by the House: formation of the committee in no way undermines the dignity, authority,
power or jurisdiction of the House: ruled out of order:
Ruling
On 31st March, 1990, Senator Syed Faseih Iqbal moved a motion for setting up of a
Special Committee of the House to examine in depth, all reports of the Council of
Islamic Ideology laid before the Senate since December, 1985, with a view inter alia to
examine or review changes in laws suggested therein for enactment, to submit new
Bills incorporating therein the amendments recommended by the Council, etc.
Dr. Sher Afgan Khan Niazi, Minister of State for Parliamentary Affairs rising on a
point of order opposed the motion stating that the formation of a Special Committee
for in depth examination of the reports of the Council of Islamic Ideology would
amount to by-passing the House because according to Clause (4) of Article 230 of the
Constitution the report of the Council has to be considered by the House itself for
necessary enactment.
The Chairman, Mr. Wasim Sajjad, ruling out the point of order, observed:
“It is clear to me that under Clause (4) of Article 230 of the Constitution,
the report of the Council of Islamic Ideology has to be submitted to each
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House of Parliament and is to be considered by the House and thereafter,
the House is to enact laws, in respect thereof. It is also clear to me that
the consideration by the House also includes consideration by any of the
committees which is constituted by the House. In any case, whatever
recommendations are made by the Committee shall be brought back
to the House and the matter will again be discussed and considered in
the light of the recommendations of the Committee. Formation of the
Committee, therefore, in no way undermines the dignity, authority, power
or the jurisdiction of the House as given to it under Article 230, Clause
(4), of the Constitution of the Islamic Republic of Pakistan. Under these
circumstances the point of order raised by Dr. Sher Afgan Khan Niazi is
ruled out of order.”
Senate Debate.
31st December, 1990.
Pages 472 - 476.
176. Point of order: Question whether the enforcement of sharia as passed by the National
Assembly and Transmitted to the Senate could be taken up when another bill on the
subject introduced by private members was pending. Held that there was nothing in the
rules to bar the Senate from taking up a bill on the same subject received from the lower
House: ruled out:
Ruling
On 19th May, 1991, the Chairman read out the message received from the National
Assembly about the passage of the Enforcement of Shariah Bill, 1991, originated in that
House and its transmission to the Senate. Thereupon, Senator Hafiz Hussain Ahmed
pointed out that earlier the Senate had passed the Enforcement of Sharia Bill in 1990 and
transmitted it to the National Assembly. However, before the Bill could be approved
by it, the Assembly was dissolved. Thereafter, another Enforcement of Shariah Bill
having been again introduced in the Senate was pending with the House. He enquired
on a point of order whether or not a Bill on the subject received from the National
Assembly could be taken up by the House especially when a private members Bill on
the enforcement of Shariah was pending consideration in the House. The Chairman
Mr. Wasim Sajjad ruled that there was no bar in the rules to considering a Bill received
from the National Assembly, during the pendency of private members Bill on the same
subject.
Senate Debate
19th May, 91
P 21
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177. Point of order: Contention that an Advisor to the Prime Minister appointed under
Article 93 (1) cannot take his seat in a House without taking oath of his office: held that
in the absence of any Constitutional provision in the matter an advisor is not required
to take an oath before entering upon his office: ruled out of order:
Ruling
On 29th May, 1991 during discussion on a Resolution regarding telecasting/
broadcasting of proceedings of the Senate sitting, Senator Syed Iqbal Haider, rising
on a point of order, contended that there was a stranger in the House. He said that as
Sheikh Rashid Ahmad was an MNA and also an Advisor to the Prime Minister he was
not entitled to take a seat in the Senate or take part in its proceedings.
Ch. Amir Hussain, Minister of State for Justice, Law and Parliamentary Affairs
explained that under Clause (2) of Article 93 read with Article 57 of the Constitution,
an Advisor shall have the right to speak and otherwise take part in the proceedings
of either House or a joint sitting or any Committee thereof. There was, however, no
Constitutional requirement for an Advisor to make an oath before entering upon office
or taking his seat in a House and in fact no oath has been prescribed in the Constitution
for the said office.
Senator Syed Iqbal Haider expressed the view that in addition to the Advisors to the
Prime Minister, appointed under Article 93 (1) of the Constitution, a number of other
Advisors were appointed under Executive Orders. Making of oath before entering upon
their offices might not be necessary for these Advisors appointed through an Executive
Order but it was mandatory for those who were appointed under the Constitution.
The Law Minister argued that if it was a Constitutional requirement for an Advisor
appointed under the Constitution, a provision to that effect should have existed in
the Constitution itself on the lines of Clause (2) of Article 92 which requires a Federal
Minister or a Minister of State to make oath before the President and a form of oath
should have also been prescribed for the office of the Advisor. Therefore, in the absence
of any such provision, it was clear beyond any doubt that an Advisor appointed under
Article 93 (1) of the Constitution was not required to make any oath before entering
upon his office.
After hearing the above arguments, Dr. Noor Jehan Panezai, Deputy Chairman, ruled
out the point of order and observed:“The Minister for Law and Justice has explained the Constitutional
position according to which an Adviser is not required to make oath of his
office. I agree with him and rule out the point of order raised by Senator
Iqbal Haider.”
Senate Debate
29th May, 1991.
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178. Point of order: Contention that a Senator on leaving an election alliance had become
disqualified from being a member: decision regarding disqualification of a member
was to be taken by the Chief Election Commissioner on a proper reference from the
Chairman or as the case may be, the speaker, to the Chief Election Commissioner: point
of order held invalid.
Ruling
On 21st June, 1992, Senator Akhunzada Behrawar Saeed, rising on a point of order,
stated that there was a stranger in the House in the person of Prof. Khurshid Ahmed.
He explained that he was elected as a Senator on the ticket of I.J.I and not on the ticket
of the Jamaat-e-Islami. Now the Jamaat-e- Islami had left the I.J.I and was advocating
the programme and policy of Jammat-e-Islami as a separate political entity. He had,
therefore, defected from the I.J.I and ought to have resigned his seat.
Prof. Khurshid Ahmed, in his defence, pleaded that the I.J.I was not a single political
party but a group of parties who formed a common election platform for achieving
certain targets and objects. The I.J.I had contested elections in 1988, and also in 1991.
It was not a political party within the meaning of the Constitution or as referred to,
in the judgement of the Peshawar High Court. In the elections, the number of seats
to be contested by each group in the I.J.I had not been ear-marked and the purpose
for which the alliance was formed having already been served, each group within the
alliance had declared independence from each other.
After hearing both the sides the Chairman, Mr. Wasim Sajjad, summed up that a
point of order had been raised by Akhunzada Behrawar Saeed that Professor Khurshid
Ahmed had ceased to be a member of this House and was, therefore, stranger for the
reason that his party namely, the Jamaat-e-Islami, had withdrawn from the I.J.I. Under
Article 63(2) of the Constitution of Pakistan, no person automatically ceases to be a
member on the happening of any particular event. The said Constitutional provision
lays down:“2) If any question arises whether a member of the Majlis-e- Shoora
(Parliament) has become disqualified from being a member, the Speaker
or, as the case may be, the Chairman shall refer the question to the Chief
Election Commissioner and, if the Chief Election Commissioner is of the
opinion that the member has become disqualified, he shall cease to be a
member and his seat shall become vacant”.
Mr. Chairman further observed that in order to incur disqualification and for a ruling
from the Chief Election Commissioner is required which ruling is given on a proper
application moved before the Chief Election Commissioner. For these reasons I hold
this point of order to be invalid. As far as the moral argument is concerned, I don’t
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think I can take up moral argument to decide a legal matter unless that morality has
also been incorporated into the rules or the law. I will be giving a more detailed ruling
on this question later.”
Senate Debate.
21st June, 1992
179. Point of order: Contention that a Minister, after giving resignation, as a member of
National Assembly ceased to be a Minister and could not take part in the proceedings
of the Senate: a decision as to whether the resignation becomes effective or whether it
was given under coercion and pressure and was ineffective could only be taken by the
speaker: Chairman Senate had no jurisdiction to pass Judgement on the ruling of the
speaker: ruled out of order:
Ruling
On 12th August, 1992, Senator Syed Iqbal Haider, rising on a point of order stated that
Mr. Islam Nabi had resigned his membership as a member of the National Assembly
and consequently he had ceased to be a Minister. Therefore, he was not competent
to attend the proceedings of the Senate. Mr. Yahya Bakhtiar, Senator, contended that
a resignation of a member was received by the Speaker of the National Assembly, he
had to simply act as a post office and forward the resignation to the Chief Election
Commissioner for necessary action. The Chairman, Mr. Wasim Sajjad, at this juncture
invited the attention of the honourable member to the provision of Article 64 of the
Constitution which did not contemplate sending of such resignations to the Chief
Election Commissioner. The Chairman stated that a decision as to whether the
resignation tendered by an MNA was genuine or that it had been given under coercion
or pressure was to be taken only by the Speaker himself.
Senators Syed Abdullah Shah, Mr. Manzoor Ahmed Gichki, Mr. Muhammad Tariq
Chaudhary, and Mr. Amir Hussain, the Law Minister also expressed their views in the
matter.
After hearing the arguments, the Chairman, Mr. Wasim Sajjad, ruled out the point of
order and observed:
“I have heard the arguments presented by the honourable members, I have
also heard Yahya Bakhtiar and my own ruling on this point is that the
question of resignation of a member of the National Assembly is entirely
a matter within the jurisdiction of the Speaker of the National Assembly.
The matter went to the Speaker and the Speaker in a detailed ruling has
said that subsequent to the resignation the member informed him that the
resignation was given under coercion, pressure and threat and, therefore,
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the Speaker has held that the resignation was ineffective. This ruling of
Speaker is also supported by judgment of the Superior Courts. I have no
reason to differ with that ruling nor have I as Chairman Senate, jurisdiction
to pass a judgment over the ruling of the Speaker or to review it just as we
would like the Senate to serve as a sovereign body and would not allow
interference by any other body in the functioning and the procedure of this
House. Similarly, I would not like to interfere in the functioning and the
procedure of the other House which is sovereign itself, i.e. the National
Assembly of Pakistan. In these circumstances, after going through all the
arguments, I have come to the conclusion that the point of order raised is
not in order and, therefore, it is ruled out.”
Senate Debate.
12th August, 1992.
180. Point of order: Requisition for Summoning of Senate under Article 54(3) received
by Chairman on 19th August: before he could summon the session on requisition
President’s order Summoning the Senate from 12th August also received: ruled that
when a session could not be summoned by the Chairman on a requisition because of
a summon received from the President, the requisition would be deemed to be pending
and would be given effect to on prorogation of the session summoned by the President:
Ruling
On 9th of August, 1992, Senator Tariq Chaudhary handed over to the
Chairman a requisition signed by 30 members of the Senate asking him to call a session
of the Senate in terms of Article 54 (3) of the Constitution, which provided that if a
requisition is made by at least one fourth of the total membership of the House, the
Chairman shall call a session of the Senate within fourteen days. The Article further lays
down that when a session is called by the Chairman under this Clause the Chairman
alone shall have the power to prorogue it.
As the Constitution gave the Chairman fourteen days within which he could summon
the Senate, he was considering the possibility of summoning a session in the latter
part of that period after obtaining the views of the Federal Government. However,
on that very day he was informed by the Federal Minister for Parliamentary Affairs
that the President had decided to summon a session of the Senate on 12th August,
1992, on advice tendered to him by the Prime Minister. He was further informed that
the summary had been signed and formal announcement would be made on that very
evening.
A power to summon the session has been conferred on the President under Article 54(1)
of the Constitution. In accordance with the said order by the President, the Senate met
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on the 12th August 1992. Soon after the session started, Senator Tariq Chaudhary, rising
on a point of order, drew the attention of the Chairman to the said requisition and
stated that the session summoned by the President lacked Constitutional validity. He
also asked the Chairman to determine as to how the requisition given by the members
had to be dealt with in accordance with the Constitution and the rules of the House.
As the point raised was of considerable importance the Chairman decided to allow
the members to express their point of view on this question. He also summoned the
Attorney-General to hear his arguments on this matter.
The matter was extensively debated in the House in intervals on several days. The
point raised being of first impression, there were no precedents available at least in the
Parliamentary history of India and Pakistan.
The Attorney-General was of the view that after the session had been summoned by
the President, the requisition given by the members lost its effectiveness and that
the requisition got merged in the Order of the President. He said that the ultimate
answer to the problem laid in letting the House itself decide by majority, as provided
in Article 55, what was to be done after the House stood summoned. The Minister
for Parliamentary Affairs and the Law Minister contended that the purpose behind
Article 54 (3) was that a session should be summoned. That having been done by
the President under Article 54 (1), there would be no point in acting further on the
requisition as the object had already been achieved.
One set of Senators expressed the view that the right to requisition was an important
right given to the members of the House and should not be allowed to be negated
in any manner whatsoever. They also argued that the right under Article 54 (3) was
a minority right which under general principles required special protection. It had
also been stressed that the session, summoned on a requisition by the members was
different in nature from that called by the President. In the requisitioned session the
agenda given by those members who had requested the session, would get priority.
Moreover, it could only be prorogued by the Chairman. This meant that the control of
such a session would be in the hands of the members rather than in the hands of the
Government. Mr. Yahya Bakhtiar in his very elaborate arguments also stressed the fact
that the requisitioned session was a special right conferred on the members which
must not be allowed to be defeated. He argued that the Constitutional provision giving
the right to members to call a session was a distinct and independent right. Relying
on Article 254 of the Constitution, he said that if the session could not be called on
the requisition because a session had already been called by the President, then the
requisition would remain pending and the Chairman could act on the requisition in
the period of fourteen days after the session has been prorogued. Article 254 of the
Constitution on which reliance had been placed is as follows:¬“When any act or thing
is required by the Constitution to be done within a particular period and it is not
done within that period, the doing of the act or thing shall not be invalid or otherwise
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ineffective by reason only that it was not done within that period.”
After hearing the arguments for and against, the Chairman, Mr. Wasim Sajjad
observed:“An important principle of the interpretation of the Constitution is that
the Constitution must be read as a whole. Further the various Clauses of
the Constitution have to be given effect and the Constitution should be
interpreted in a manner so as not to render any provision ineffective or
superfluous. There are several judgements of the Supreme Court and High
Courts to this effect.
The President has the power to summon a session of the Senate under Article 54 (1).
There is an independent right to that effect given to the members under Article 54 (3).
The President on the advice of the Prime Minister had the right to summon the session
any time and no objection can be taken to this action. Nevertheless the right given to
the members under Article 54 (3) is an independent right and cannot be allowed to
be neglected because of another provision of the Constitution. Another principle of
interpretation is that every effort should be made to reconcile the various provisions
of the Constitution.
Thus, the Chair should try to interpret the Constitution in a manner in which the
various provisions of the Constitution can be reconciled so that the power given to the
President can stand side by side with the right to the members.
Acting on the above principles, I have come to the conclusion that when a session cannot
be summoned on requisition because in the meantime the President has summoned
the session under Article 54 (1), the requisition shall be deemed to be pending. As
soon as the President prorogues the session, the requisition will become alive and the
Chairman shall have the power to summon the Senate within fourteen days thereafter.
The delay in doing so will stand validated under Article 254. I may also clarify that any
session of the Senate i.e. whether called by the President under Article 54 (1) or that
called by the Chairman under Article 54 (3) will be governed by the Rules of Procedure
and Conduct of Business in the Senate. 1988. Since the order proroguing the Senate has
been received from the President.
I hereby announce that session of the Senate under the requisition given to me by the
members will be summoned for day after tomorrow i.e. Saturday 29th August, 1992 at
5 p.m. ”
Senate Debates.
12th, 20th, 25, 27th August, 1992.
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181. Point of order: Contention that on a day when President’s Address was being discussed
a motion under Rule 236 for suspension of Rule 33 for taking up any other business
could not by implication be permissible: argument not accepted: ruled that Rule 236
is an all prevailing rule and any rule can be suspended thereunder to take up any other
business proposed in the motion before the House:
Ruling
On 31st January, 1994, Senators Sartaj Aziz and Prof. Khurshid Ahmed desired to
move a Resolution for disapproval of the State Bank of Pakistan ( Second Amendment)
Ordinance, 1993 (XLVIII of 1993)). As the said day had been allotted for continuing
discussion on President’s Address and under rule 33 of the Rules of Procedure and
Conduct of Business in the Senate, 1988, no business other than the Government
business specified therein could be taken up on such a day, they asked for the consent
of the Chair first to move for the suspension of this rule under rule 236 of the said rules.
However, Mr. Raza Rabbani rising on a point of order, objected to the moving of the
motion for suspension of the said rule 33 by stating that at a stage when the President’s
Address was being discussed suspension of rules w’ould not be permissible.
When asked by the Chair to quote the rule relied upon by him. Mr. Raza Rabbani
contended that it was contemplated under rule 33 that even an Adjournment Motion
which seeks to raise a point of urgent nature, was not permissible then suspension of
that rule for the sake of bringing any other business of a private nature would not be
permissible.
Mr. Wasim Sajjad, Chairman, did not agree with the contention of Mr. Rabbani and
observed:
“You see all the rules lay down the procedure and there are many
important matters which are regulated by the rules. Adjournment Motions
are important, Privilege Motions are very important, legislation is very
important, that is one of the primary functions of the House to legislate
but rule 236 is the rule which lays down the procedure when any of these
rules can be suspended. And the condition which regulate suspension of
rules lays down that whenever any inconsistency or difficulty arises in
the application of rules or is otherwise considered necessary, any member
may, with the consent of the Chair, move that rule may be suspended in
its application to a particular motion before the Senate and if the motion
is carried , the rule in question shall stand suspended. Now this is not only
the rule which clarifies it. This is also the practice which we have been
following for the last so many years since 1985, that whenever something
which is not provided by the rules, which is not clearly within the rules
and the House wants to take up that business, somebody has to move a
motion under rule 236 and if the House approves that, then we have to
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suspend that particular portion or that particular rule and take up business
which is required by that particular motion. So, I would not agree with
your contention that the rules can not be suspended. In my opinion rule
236 is an all prevailing rule and any rule can be suspended under rule 236 to
take on business which is proposed in the motion before the House.”
Senate Debate
31st January, 1994.
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182. President Address, Amendment to the motion of thanks: The motion of thanks cannot
be converted into a motion of regrets through an amendment: held inadmissible and
withdrawn by the mover: mover allowed to make submissions on the address without
moving the amendment:
Ruling
On the 1st March, 1993, after conclusion of discussion on President’s Address, the
Chairman called upon Senator Abdullah Shah to move his amendment to the following
motion of thanks moved earlier by the law Minister:“That this House expresses its deep gratitude to the President for
his Address before the two Houses assembled together on the 22nd
December, 1992.”
The amendment given notice of by Syed Abdullah Shah was “that in the motion of
thanks for the word ‘gratitude’ the word ‘regrets’ be substituted. The Chairman, Mr.
Wasim Sajjad, pointed out that under rule 31 of the Rules of Procedure and Conduct
of Business in the Senate, 1988 the Address of President could only be discussed on
a motion of thanks and not on a motion of regrets. He explained that the motion of
thanks could be rejected through a negative vote but it could not be converted into a
motion of regrets through an amendment. The Chairman further observed that under
rule 32 of the said rules amendments can be moved to a motion of thanks in such form
as may be considered appropriate by the Chairman. He adjudged the amendment in
question to be inadmissible and advised the Senator to withdraw it. Thereupon, the
mover withdrew his amendment.
Senate Debates
Dt: 1st March, 1993
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183. Laying of the Report on the Table of the House: Private Members bill to enforce Sharia
in the country introduced by Qazi Abdul Latif and Maulana Samiul Haq referred by
the President to the Council of Islamic Ideology for Recommendation under Article
229 of the Constitution: The Report of the Council on the Bill received by the President
and Chairman: Question arose as to by whom the Report should be laid before the
House to enable it to initiate debate thereon: Chairman held that the President in this
matter had to act on the Advice of the Government which means that the submission of
the Report technically or in the name of the President meant that it had been submitted
to the Government and now it was the function of the Government to lay it on the Table
of the House.
Ruling
On 13th July, 1986 the Chairman, Mr. Ghulam Ishaq Khan, brought to the notice of
the House that while first reading of the Bill to enforce Sharia in the country 1985
tabled by Qazi Abdul Latif and Maulana Samiul Haq was in progress, on the 8th of
June 1986 the President referred the Sharia Bill, in the form it was introduced in the
Senate to the Council of Islamic Ideology and instructed the Council to review the Bill
in the light of the Holy Quran and Sunnah, make their observations, formulate their
recommendations and send these to the Chairman of the Senate under intimation to
him. He also directed that if necessary the Council may incorporate its proposal in the
Bill itself and also send the same in revised form to the Chairman Senate, and a copy
to him.
The Chairman also informed the House that the Council had sent a letter to him which
reads as under: —
“The President was pleased to refer to the Council the Sharia Bill moved
in the Senate with a copy of the Bill for its examination and review from
the point of view of legal drafting and more so of its contents on the basis
of there being in consonance with the provision of the Quran and Sunnah.
The Council of Islamic Ideology in compliance of its obligations under
Article 229 of the Constitution considered the Bill in its meetings held on
24th, 25th and 26th June 1986 and on 6th and 7th July, 1986. The Council
examined the Sharia Bill as originally moved in the Senate by its movers
i.e. Qazi Abdul Latif and Maulana Samiul Haq. Besides the Council kept
in view as well, the report of the Select Committee of the Senate. The
Council formulated its recommendation and revised the Sharia Bill by
incorporating its proposals in the Bill itself. The Council has also pointed
out in its report the relevant Articles of the Constitution, amendments
whereof are inevitable to effectuate the provisions of the Sharia Bill. One
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of the members of the Council, namely, Allama Talib Jauhari gave a note of
dissent on the 25th June 1986 appended herewith. The Council finalised its
report on the 7th July 1986, unanimously”.
The question then arose who should lay the report on the Table of the House for
enabling the House to discuss the same. The question also arose whether President was
competent under the Constitution to refer the Bill to the Council of Islamic Ideology
which was pending consideration in the House.
After hearing lengthy arguments for and against the Chairman observ¬ed that certainly
the President could refer the Bill to the Council of Islamic Ideology under Article
229 which provides inter alia “The President or the Governor of a Province may or if
two-fifth of its total membership so requires, a House or a Provincial Assembly shall
refer to the Islamic Council for advice any question as to whether a proposed law is
or is not repugnant to the Injunctions of Islam.” This is what the President has done
the Chairman remarked. The Chairman also remarked; “It is now up to the House
and the Government to decide what to do with the report of the Council of Islamic
Ideology. I only wanted to bring the fact to your notice that this development has
taken place. The President using his right under the Constitution, has referred to this
particular question to the Council of Islamic Ideology. The Council of Islamic Ideology
has submitted a report to him with the letter which I have read out. Now from that
stage onward it is up to the Government or up to this House to decide what to do
with that report”. On this Mr. Hasan A. Shaikh suggested that the Chairman should
take an initiative because he has presented the report. The Chairman said that he has
not presented the report. This is for the Government or for you gentlemen. If you pass
a resolution that the report be circulated to the members, I will do so straightaway.
Mr. Wasim Sajjad submitted that it is inherent in the submission of the report by the
Council of Islamic Ideology that it should be considered by the House. Now it is up to
the House what weight it is going to give to that report and to what extent it is going
to accept it and incorporate in the Bill the legislative recom¬mendations contained
in the report. As such the report would have to be circulated to the members so that
they should know what the Council has said on the issue otherwise the whole exercise
would be meaningless.
Finally, the Chairman observed as under:
“My difficulty is that the report is there. This is why, I wanted to bring it to
your notice that you should be aware of the existence of this report. But this
House cannot discuss any paper unless it is laid on the table of the House
and that laying on the table of the House is the function of the Government
and when the Council of Islamic Ideology has submitted its report to
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the President the President in this matter has to act on the advice of the
Government which means that the submission of the report technically or
in the name of the President means that the report has been submitted to
the Government and it is the function or the duty of the Government to lay
it on the table of House for the information of the Members. Once that is
done somebody can then move a motion that this report should be taken
into consideration”.
Senate Debate,
13th July, 1986
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