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SENATE DEBATES
SENATE OF PAKISTAN

Thursday, April 25, 1974.

The Senate of Pakistan met in the Senate Chamber, {State Ban® Ruilding),
Islamabad, half past nice at of the clock in the morning, Mr. Chairman (Mr.
Habibhullah Khan) in the Chair.

(Recitaiion from the Holy Qura+)

Nvir. Chairman @ Ycesterday a motion for consideration of the Constitution

[First Amendment Nill was moved, but the consideration was deferred in view

of ot ection by the other side. 1 had a mind to start straightaway with the

legislation work, but now ! have received notice of a privilege motion that there

is & breach of privilege of a party. So before I take up legislative business, I

have to pive rcasonable time to this. This has been given by Mr. Mohammad
= K han Achatzai.

PRIVILEGE MOTION RE : INCORRECT EDITORJAL NOTE
, ABOUT CASTING ¢F VOTES BY MOVER’S PARTY IN
! THE NATIONAL ASSEMBLY
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[Mr. Chairman]
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“ix. Abdul Hafeexr WPirzada - if breach has occurted in the National

Assembly, how can it be a subject-matter of a privilege motion in the Senale ?

Mr. hairman : But his argument 1s that it s the breach ol the privilege of
the party to which he belongs. ! would read rule 57 of the kules ol i'rocedure
of the Senate :

“57. A member may, with the consent of the Chatrman,
raise a question involving a breach of privilrge “ither oi a
member of the Senate or of a Committee therenf ™
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ny, Chairman : You know English. 1§ will explain the whole thing to you
brieity. I have already said that a guestion involving a breach of privilege of
a Member of the Senate, the Senate or a Committee thereof, may »e raised. He
can say that Nawai-Waqt has committed a breach of his privilege or whatever
has been done. I cannot, however, express my opinion on the privilege of the
Members of the National Assembly, because that is the concern of the Mational
Assembly. Therefore, ! very reluctantly rule this privilege motion out of order.
Yes, Mr. Kamran Khan. '

ADIGURNMENT MOTION RE :- STOPPING OF MILITIA +OLICE
AND ROAD MAINTENANCE PERSONNILL GF 8w T AND
DIR By LEVY AND SCOUTS

Mr. Ka.«ran iihan : I beg leave of the iiouse to move ; ‘‘ihat the business
of the Senate Le adjourned to discuss a matter of urgent public importance and
of a recent occurrence, namely, the situation arising out of stopping o Miiitia
#olice and Road Maintenance Personnel of Dir and Swat at Malakand oy Levy
and Scouts from proceeding to Iciamabad for redressal of their grievances as a
result of which tension has been created in the area.”
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TENANCE PERSONNEL OF SWAT AND DIR BY LEVY AND SCOUTS

Mr. Abdu} Hafiz Mirzada : Such a motion was also moved in the National
4ssembly. The delegations have met the Prime Minister. Tor the last few
days, they have been meeting the Prime Minister. The Government is fully
seize:l of the matter. Adjournment motions ar: brought to draw the attention of
the Government to a perticular fact.  would not like to go into the technical
mat‘ar whether it is admissible or not, but the matter is well in hand. There-
fore, my fricnd could have some patience. The Prime Minister has himself
intervened. He inows that. Everyday newspapers reports have been coming.
Delegations had tecn coming here in the National Assembly aund the Senate
promises.

Mr. “amran Kkas : s the honourable Minisier has pointed out, that is
the “orrect position. 1 have a lot of patience. T can wait but the people con-
ncerned cannot wait. They are at a place where there ic no water, no shed,

not a ' lade of rrass
Myr. Chaivman © You are going into the question of admissibility ..
Mr. Kumeap “aan 0 No, no.

iy 4 maivmaa o Do not say, no, no, Please listen to ime. 1 request you
to listen to me first. The nosition is that vou are referring to an iacident wiich
had occuried fong before. The Depuiation met the 'rime Minister day-before-
vesterday ; and toe Prime Minister, to my knowledge of whai has appeared in
the newspapers in the Povistan Times, met the deputationists and assured them
that he would meet them during his next visit to Peshawar, and loo: into their
gricvances. )i i:assurance, the deputationists have gone back. You have
referred to some thing im your adjournment motion which had preceded this
meeting between the Prime Minister and the deputationists. as i told you
carlier, the deputation was received by the Prime Minister and he promised
them to look into the matter on his next visit o Peshawar, which will be very
shortly. The deputation has been invited to sec hini there and discuss the
matter in the nresence of the Governor and other conccined authorities. This
has appeared in the Pakistan Times and other papers al:o. The stopping of
these people, the Long Marchers of Dir, Swat and other places by the levy or
Scouts had taken place alrout five, six or seven days before the Prime Minister met
the deputationists. This is ap»ari from the technical disability with which this
adjour ment motion suffers that you did not give two hours notice. You know
the rules that the notice must be given at ieast two hours before the commence-
ment of the sitting of the Senate. ~ccording to the rote of my offics, the
notice was received at $-30 and the meeting was scheduled to commence at 9-30.
i could not even look into ir. On that ground alone it could be ruled out.
According to the rulss, s 1 have sa:d earlier, you should have given notice :t
least two hours hefore the commencement of the sitting of the “enate.

Then it ic not recent. it is an old one. Nawa-i-Waqt has referred to it.
Although yon did not refer to Nawa-i-Waqt, bat that has appeared in that
paper. To my knowledge, it appeared vesterday. it is a matter of old
occurrerce waich had taken piace. it is not a matter of recent occurrence.

“dy. Tamran Khan - Tencion has increased rocently and 1t is a continuing
23 - &
pProcess '

Mr. Abdg! Hafecz Pirzasa : Allow me to intervene He has his own
premisc. He says that the Levy people wove sfopped from coming to fslamabud
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or they could not be allowed to come to !slamabad, but anyway they have
succeeded in coming to Islamabad, and have met the highest executive aathority
in the couniry, the Prime Minister himself The purpose for which the long
march was to be undertaken has been fuldlled. The Prime Minister told them
to go back after giving them assurance of meeting at Peshawar, and they have
now gone back. The Honourable Member from Swat is sitting here. He him-
self et the Prime Minister along with the deputationists.

Mr. Kamran Khan : 1 would like to hear him because he comes from that
atee, He may be knowing something
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¥r. Kamran Khan : My submission is that this is quite correct.

Mr. Chsirman : A thing cannot be correct on mere repetition. [t has been
said that the tension has decreased, not increased. it has been said by the Law
Minister and he is a responsible fucntionary of the Goverament. He is a Law
Minister, as you know. He has categcrically said that the deputation met the
Prime Minister and, being satisfied, they have gone back. This is apart from
what has been said by Mr. Sher Mohammad Khan, He met the Prime Minister
along with the deputaticnists and he stated what the Prime Minlster told them.
To my kuowledge, it was at his request that the Prime Minister granted them
intervicw, and everything has been settied. The Law Minister said that the
Jrime Minister met them., He promised to look into their demands. He
would meet them in Peshawar. The deputation has, therefore, gome back
guite satishied with the talk that they had with the Prime Mihister. So iension
has, decreased, not increased. Your basis of the adjournment motion is increase
of the tension, while the other side has denied it. it has been denied by a
responsible Minisier, and | cannot say ‘no’ to it while you have got nothing
in support of your allegation that the tension has increascd. { am not bringing
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my a-n knowledge in it.

- "or. Hampan Khae @ 1 do not deny the information the honourable Taw
Minister is in possession of but | was in Peshawar vesterday with the Jirga.

v, dewi Hafeer irzada : My fiiend s weiling ubou. feshawar while
the incident has occu:red somewhere else. Now, we would raise technical
OGjecton i . pursists.

~r, Mamran Khan : That is about the timing.

Mr. Chairman : 1 think, you will be satisfied with thc siatem ‘nt of the Law
Mintter.

1. Zanr.n Xhan o want to cut it short.,

vir. Chairssas ;. If you want to cut it short, then the motioh is ou: of order
"

O b grow d that suficient notice was not given.

e Kavwrsn Skam o Sufficient notice was given. iy man was hers exactly
at 7-20.

Mr. {hairman @ fre ou chelleiging my ruling 7
i, wamran whan : ¢ a0 not chalienging your ruling.

Mr. hairman © Mr. Kamian, be as reasonable as Mr. Shahzad Gul is.
Our time is vi y v acable, o

(Mr. Kanmuan wante] to say something at this stage)

Vir. Chairman : Wil vou kindly resume your seat ? What I told you is
that { could disallow this motion on more than one grounds. Firstly, two hours
notice wa: not given  Then there are other grounds as well. Then you got up
and cuid that you wanted to cut it short. 1 said that if you wanted it to cut-
short then ! could 75 s» by rejecting your motion on the mere grounds that two
hours noticc was not given. Now, do not bring into question my ruling.
Supposing you start taking objection to :y ruling—1 ruled it out uf order—
—then it would create a very bad precedent in the House, which I cannot
permii.

Nuw, et us proceed with the legislative business. The motion was moved.

The consideration was deferred, But i find tha there is an amendment in the
Banie of wonavaja Safdar.

e CONSTITUTION (FIRST AMENDMENT) BILL, 1974

L_AJ*L*?)':W;.V- P ol 5 (W Qiy‘ o J; !'ﬁ}ij Rdriaa, J.kﬂ.,,a Mm‘_g.i
- D9y Yo v Gl e oo B Gl Lol @ G Ol e !
ir. Chairinan @ You have got the righi.  You are not moving that ?

e hoawja M hamemad Safdar 0 No.o
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Wiy, Chaivman : Allright. Then let us proceed with the consideration of
the Bill.

Mr. Abdu! Hafeez Pirzada : Sir, I will not make a long speech. | would
try to finish it within ten minutes, and I hope that there would be some reci-
procation, although I do not make that a condition.

The Constitution (First Amendment) Bill was passed by the National
Asgsembly with the requisite two-third majority on the 23rd day of April this
year, that is, two days ago, and the message has been received. The Bill is
confinred to 17 clanses but the constitutional amendments arc about six or seven,
the others being consequential. A clausc was added to the Bill during the
second reading before the National Assembly with regard to the Covernor’s
appoiniment, powers and emoluments and salary. Now, the u.mendments can
be divided into various parts. The main and the principal amendment that has
been suggested is to article 1 of the Conmstitution which defiucs the (creitories
of fakistan. 1 will come to that a little laier. Then, of course, the second
substantial amendment is of fundamental rights in Article 17 with regard to
freedom of association and formation of political parties. I will explain this
amendment briefly, the principle involved in it, becausc I would like to take
up Article 1 at the end.

At the time of passage of the permanent Constitution by the National
Assembly, the right to form political parties was made unlimited without any
fetters, without any let or hinderance, the only objection being {hat persons in
the cervice of Pakistan could not form a political party. That was the only
limitation. Now, a careful perusal! and scrutiny of Article 17, clause 2, would
lcad one to the conclusion that there would be no restriction of law or limita-
tion on this fundamental right to form a political party, which is manifestly
against the integrity and sovereignty of Pakistan. This can never have been
the intention of the framers of the Constitution, while the Constitution is
said to be an agieement between the people of a country to live together
and to guide their socio-economic and political life in accordance with the
limitations imposed by the Constitution No constitu;ioz cin permit or
authorise a person or a body to have its objective, the destruction of the
country itself. In view of this, it was proposed that there should be some
limitations on the fundamental right of an individual to form a political party.
The limitation has come in the manner that by law this right can be resiricted
and the law shall be reasonable and shall prohibit the formation of political
parties or impose reasonable restrictions on the formation of political parties in
the interest of sovereignty and integrity of Pakistan.

During the discussion on the Bill in- the Naticnal sssembly, it was also
agreed that exercise of executive authority by the Federal Government in
pursuance of such law which authorises banning of political parties, wiich arc
against the integrity and sovereignty of Pakistan, the matter should be made
justiciable ; the action of the Federal Government to ban ary political [arty or
political organizaticu should be made justiciable inasmuch as within 15 days of
the taking of the action i.c. the declaring of any party to be anti-nat.onal
or against the sovereignty or integrity of Pakistan, reference should be made
to the Supreme Couct and the adjudication on the reference, and the judgment
or the decision given by the Supreme Court on that reference, sh i be ;inal and
binding  So, this s how tirc amu:ndedarticle 7 reads. The other provision
that every political party shall be bound to account for tiec source of its
income a id reveaue, that continues to be there. This was tie total 1mport of
tiis amendment,
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ow, Sir, then we have sought to reduce the minimum davs of sitting of
the Senate from 130 to 90. Let me explain that there is no limitation whatso-
ever on the Senate (o sit right throughout the year. As a matter of fact, it can sif
or 365 days in a year, if it so chooses, and sometime when there are 366 days, of
cour:e. for 346 davs and not mors thau that, althongh my friend Khwnja Safdar
might argue that the Senate should sit for longer than 365 days in a year. But
the position is that the constitutional requirement that the Senate may sit for
1.0 wor: ing days would have proved extremely difficult and would have caused
any amount of hardship on the functioning of the Senate. We know very well
that under the constitutional arrangement, that exists at the moment, two
spheres of activity are outside the scope of the Senate’s powers -

(+y Tonsideration of Money Bills : and
(;.; Discussion on the Budget

iiiscus-ion on Budget consumes about not less than 30 days, and let us
say that arout ten days more for consideration of vioney Bills. ¢ herefore, we
worked out that lagitimately it would be unfrir to expect the Senate to complete
thie minimum requisite of 129 days which is incidentally the same as in the case
of the National AssemPly. ihe MNutional s.embly by virtue of passing the
Budget. having to pess the Budget and having to pass the Monsy Bills, wouid
require 130 days, a minimum of 130 days to sit but not the Senate. Therefore,
we hove enzbled the Senate to sit for lesser number of days than the National
Asscnioly i.e. reducing it to 90 days. But as i said earlier, it can sit for .;ore
thau © days, i it su chooses, it can sit right round the year an.i the procedure
for summoning the Senate calling by requisition etc. is very well defined under
the Constitution.

Now, there was an anomally inasmuch as while the power of appointment
of the Governors vested with the President of Pakistan as the Governors of the
provinces under the new constitutional arrangement, arc the mere agenis of the
President and they Jo not exercise any executive authority in the provinces.
The question of emolument: and salaries of the Governors was left vague so
that passibly it could fall into the Residuary List of Subjects and the provinces
could strangulate the functioning of the Governor by saying that no salary be
paid. This was an inconsistency which had to be removed and wo have sought
to give power to the President in this case to fix the smoluments and salarics
and allowances of the Gevernors in respect o whom he has the right to appoint
and iemove at his pleasure.

Now, Sir we have reduced the minimum requisite of 130 days of sitting
for the provincial Assemblies to 7¢ days because we know that :(here is a uni-
cammeral legislature and the activity of the provincial ~ssembies does not
justify this heavy imposition in terms of time as well as in terms of money on
the assemblies requiring them to sit for 130 days. It would be an unnecessary
burden. But if the work-load »o justifics. they cau continue to sit as in the
cuse of the Senate and the Naticnal Assembly, right round the year bul { there
i» no wori -inad why should they keep on spending thousands and thousands of
rupecs irom the public eachequer which couid be diverted to the development
activily, when they have no actual work at all. hen, in respect of the necessity
to sit Tor 150 cays in a year, if they are compclled to sit then they will create
unuccessary worx for them, for instance, they might meet on a day just to
answer one or two questions and again disappear. Thisp amount can be speng
and this iime can be spent on other channels of activity to bring ailuence ang
hapi.ross . Lae people ol the province concerned. We know particularly In
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respect of deficit provinces how limited their resources are and that is why we
have enabled them to regulate their business in the Assemblies so that the wo «
can be disposed of and just because of the constitnticnal requirement of 135
days they do not have to come to sit around and waste the time and then go
back. Again, there is no limitation whatsoever on the Assemblies should they
choose to sit for more than 70 days.

Now, Sir,-in Ariicle 193, we have done away with the injustice whici was
resulting from the provision in respect of the appointment of judges of the High
Court There are three conditions with regard to the appointment of the Judges
of the High Court as laid down under the Constitution. Firstly, that the
person should have been an Advocate of the High Court for a nericd of not less
than ten years : Secondly, that for a period of not less thap ten years a person
has held a post in the Civil Service and for a minimum period of three .ears
he has served or has exercised the functions of a Disivict Judge in Pakistan and
thirdly that he has for a period of not less than ten years hold a Judicial Cific
in Paiistan. This has been the unanimous requircment in all the Con:titutions
right from the beginning. Now, the difficulty was being faced although the
Supreme Court ha: already given a decision but we wantcd io do this by way
of abundant precaution so that any doubt whatsoever that existed could be
removed. 1 iust give you an example that as soon as a person wa. appointed
or were to be considered for appointment as a Judge in corsulfation with the
two Chief Justices of Pakistan and of the #igh Cou:l conceined and the
Governor who is already there, since he had practised ior a period of nine
vears and he was found to be outstanding and he was made a District Judge and
it would be highly unfair to him that by virtue of his allevation to the post of
District Judge he is being deprived of the chance for consideration as a Judge
of the High Court, whereas had he continued for one year more as an advocate
he would have been considered for Judgeship of the iigh Court. So, this
anomaly is being removed and we are making it possible that thes aggregate
of judicial service and the legal practice can be taken as a qualification for con-
sideration of a person to the High Court. .

Now, Sir, apart from that thec amendments that we have moved are that
under Article 199, the scope and jurisdiction was sought to ke limited in respect
of persons who belong (o the Armed Forces or who had belonged to the Armed
Forees of Pakistan or in respect of persons how for the time being, are subject
to the law of the Armed Forces. Now, as far as the Armed ["orces themselves
are concerned, the personnel of the Armed Forces are concerned, Article 199 is
absolutcly clear that the High Courts do noi have the jurisdiction to issue any
writ in cxe:cise of their constitutional jurisdiction in respect of a case concerning
the terms and conditions of service and so on and so forth, in respect of the
service personnel belonging to the »rimed Forces of Pakisian., It was proposed
in the National ~ssembly that this must be extended to cover cascs of those who
interfere in the acii-ities of srmed Forces and it was decided that this should
apply even 10 the ex-Servicemen and, of course, it would also apuly ‘o those
who are subject to the Pukistan Army Act and the laws akin to the ' akistan
srmy ot affecting other services. During the course of the debate in the
INational assembly, that part of the clause which dealt with the ex-Servicemen
was deleted se ihat the law now applies ouly to those who are in the Armed
Forces of akistan or to those who are subject to th: law of the Armed [Forces
of Pakistan and writ jurisdiction is Leing denied o itheiu in vespect of their torms
and conditicns of szrvice, in rospect of any matter arising ou! of their service or
in respect of any action taken again:t them in relation to them as diembers of
the Armed Forces of Pal istan or as pers ns subject to such law. This was the
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deletion that wis made during the National Assembly ‘nd this wa: the second
amend ment that was made. * ow, my frlefxd h 5 said thit he had no tnowledge,
“0. ' am =nevifically bringing the.w tvo amendments to hr nowledge that this
s wha' had hzs_i_*wngfi Then, Sir, vve have ui-0 made provision for temporary
ran Tos of Tudesi of one .”Wh Court to 2nother High Court. without going
through the necessity of increasing the number and actual strength. and this
iz infended ‘o cor u’.,mr*i ate snch cases where there is a smali Hich _C(')urt, and
i‘h’* fudges are not inelined fo hear a particular case because they thin® that
iaey na" come pereonal " n>viedge 2t or i the wor -load of come other High
“lourt justifies that for a peried of six morths or three mionths or two months
some ddd tional Idges should ccme, because a highly controversial ca«c can be
thers where vou need s0ine ous: side Judges. So, we are making provision that
w;tho it the consent of the Judge concerned, who is to be transferred, and with
out the consent .f ths Chief Justices concerned, a Judge can be transferr=d for a
short period, withau: it going ‘hrougn the nece-sity of increasing the number
or the sirencth of l-'" Hizh Court, for which o rovision already exists under the
Con-.it+ion i with rersrd to the permanent transfer o” the Judges.

Sir, the definition of Chiel Tustics has buen made clear 50 as a0t 1o include
tha m/,:ng C .i2f Justice and i respect of Trinuaals, for Administrative Tribu-
aal:, the AJ nistrative C o.-_.;t--- we liive -.::-e:-its% this jurisdiction and provide
for abatzment of all caces relating to Servic:s 7 ». civil Rervice matiers, terms and
condi ilon of Civil Service: of persons under €C1"11 ‘ervice of Pakistan. We have
abated all the proceedings in the High Court #nd the law which has nlready been
made, nas provided for institution of fresh proceedings before the Administrative
Couds and Adminisirativ Tribunals, for which sufficient provision exists,
cffective provition exists in the Constitution that fresh proceedings »hould be
“rought and let the maiter ve adjudicated.

there are cases of the jurisdiction of superior courts and inferior courts
or subordinate courts in respect of service matters and that is why separate
coutts, adwinistrative courts and administrative tribunals were coniemplated by
article 212 of the Constitution.

Now, fiiaily, Sir, we have excluded the offices of the Attornev <eneral and
Parhiaincnrary Secretaries from disqualification for membership of Parliament
by virta: of holding that office. So, the faci is that if the Bi!l 15 pa sed, the
Attorney General shall be coiipetent to be Member of Parliament while holding
the office of Attorney Gescral @ and similarly a Parliamentary Secretary can be
appointed and by virtuc of the remuacration that he receives 1: Parliamentary
Scerstary, he will not be disqualificd from membership of Parliament. This
15 also abso'uteiy necessary. You have scen tiie work-load, and it is impossible
for a small Cabinet to handic the two Houses of #arliament and, in order to be
fajr to the iwo Hous:s of Paviiament, 1t was considered absoluiely necessary fo
have Parliamentury Secretaries.

Now, Siv, dnally, we were slightly amendicg the award part of the Consti-
tution: where we ar: including merirorious services to the Armed Foices,
because othcrwme great hardship was rosulting to tho.e peopls, who were just
given the Bannd’ o ‘Ceitincites’ for having taken pdrt in a partcular
compaign ; they werc beiug deprived of that. So, a spe ccial request had come
which was examined in the Law “inistry.  We thuuﬁh‘ that this was probabiy
noi pmhmikd but o be on the safer suie we have inciuded this. Thessc are
the amendrients that have been nvoug‘hz and one amendmeani that 1 misted oul
while referring to the geaeral priucipies of the Bili, was that we have given
protection to the Land Reforms {Amen<ment) Bill, which wa: pas=-d by lac twy
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Houses, the Mational Assembly and the Senate recently, to the extent that that
Bill has made amendment in the parent Land Reforms 2egulation by bringing
that into the Schedule of protected laws i.e , Schedule 1 of the Constitution,

Now, finally I come to the first amendment i.e. with regard to the definition
of territories of Pakistan. My friends from the Cpposition were with us i
the Constitution Committee, when we drafted the Report for the National
Assembly, on the basis of which we presented the Draft Bill and proceeded
on. You would kindly sec thut the reality has been recognised. It is extremely
seldor that the Constitution of the country could not be made to apply to
its own territory This we did here because we recognised the reality, and on
this matter the Report of the Constitution Committee was absolutely unani-
mous. The position had been well recognised even at the iime of interim
Constitution inasmuch as the interim constitution refrained from delining the
territories of Fakistan and left the matter in a fux, in a highly fluid situation
and 1 will refer to the interim constitution if vou refer to the Interim
Constitution of Pakistan, you will find that Article 2 talks of Republic and its
territories. ““The State of Pakistan shall be a Republic, to be known as the
Islamic Republic of Pakistan. -

(2) The Republic shall be a Federation wherein shall be united :—

(a) the Provinces as they existed immediately before the commencing
day : »’ of this Constitution.

‘The commencing day of this Constitution was 21st April, 1972.

Now, it is anybody’s guess to say whether East Palistan was the province
that existed cn the commencing day or did not exist on the commencing day.
If you look at the reality, if you accept the de facio position, if you accept
that the writ of Pakistan did not extend to East Pagistan, then this province
did nct exist. But this was how the matter was kept open but when we came
to the Constitution Committee for the consideration of this clause regarding
the < finition of territories. Sir, we made this provision that the Constitution
shali apoly to the following territories of Pakistan We did not define the
territories at that time but we said that the Constitution shall apply to tie
following territories to be the provinces of Baluchistan, ~orth West Frontier,
Punjab and Sind. East Pakistan was not mentioned. You can see the record
of the Mation:2l Assembly and the Constitution Committee that this clause was
the unanimous clause. Then, we went on to say that clause 3, Article 1 of the
Constitution shall be appropriately amended so as to enable the people of the
province of East Pakistan, as and when the foreign aggression in that province
and its effects are eliminated, to be repres nted in the affairs of the Federation.
That means that they were not being represented in the affairs of the Federa-
tion. So, we had made a considerable move towards recognition of a reality
ard recognition of a de facio position. WNow, that rast Pakistan had separated
from us, that it had established itself as an independenti country, is clear as
day is clear from the night ; absolutely clear. ~iore than one hundred countries
have already recognised it.

~ Now, it was a matter of {ime as to when Palistan was poing to recognise
Bengla Desh.  So, many diverse interests werc involved ; our own national
interests were involved, our people were iuvolved, our territory was involved
and we tried to keep these two issues as separate as nossible. However, 2
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time came when it hecame necessary for the Government to take ipitiative
to re-esiablish comtact with our brothern in the Fastern VWing who, for 23
years were a part of the countrv. In Julv, 1972 the Prime Minister, of
Pakistan, who was then the President of Faiistan, ma-de a roference to the
Suprcxmcn Court wheiher it was competent for the National Ag embly to pass
a rosolution with certain assurances of coniequential and constitutional amend-
ments awvthorising the Federal Government to acceord recognition at a time
which, in the opizion of the Feders! Government, wes the most appropriate
from the natioral interest, to the State of Bangla Desh. A reference was
made by the Presiden of Pakisten on the serond day of July, 1973 and what
was sought in this reference i: given in two paragraphe © “While firm in its
resolve to make efforts towards the establishment of climate of peace, of
mutual vnderstanding and forgiveness between Pakistan and the area that now
calls itsoif Bangla Desh—these are the vety important words—while firm in
its resolve to make efforts towards the establishment of climute of peace, of
mutual understanding and forgiveness between Pakistan and the area that now
cals itself Hengla Desh, the Government is unshakeably convinced that formal
recognition cannot be accorded to Bangla Desh unless the prisoners of w r and
civilian internees are released and repatriated without furdher delay, in full
and faithful implementation of the Security Council Resolution No. 397, and
the provisicn® of the Geneva Corvertion on the treatment of prisoners of war,
1947, it hi accordingly been cieaied t5 all concerned and to the inte national
communiiy that the holding ol any irials in Dacca, or anywhere outside ’akistan
of anv among the prisoners of war or civilian internees, on alleged criminal
charg s would scriously jeovardive the efforts itowards reconciliation and peace
In ihe sub-cor<inont. and wuuld also be contrai v to the in‘errational law and
justice. It is of an uimost importance for Pakistan to initiate a process, which
would ensu.e ne releass and repatriation of prisoners of war and civilian
taternees, and would impress on the authorities in Dacca ihe nsed to refrain
from holding trials of any among them and for prosecuting of non-Bengali
Muslims. The Government, therefore, find it necessary to move a resolution
which would eipress the opinion of the National Assembly of Pakistan that
the Government of Pa.istan may accord formal recognition to Bangla Desh at
a time when in the judgment of the Government such recognition would be
in the best national interesi of the country, and would promote an eternal
relatioiship between the two Muslim communities of the sub.contineni. The
resolution would also seck a firm assurance from the National Assembly to
take a legal and constitutional measures necessary to this end.

Mow, Sir, the question asked in the reference : ‘Can a resolution described
in paragraph ¢ above and envisaging such constitutional measures validly be
adopted Ly the National Assembly ? The reference was answered in the
aflirmative by three Constitutional Judges of the Supreme Court and their
opimon is cited at page No. 563 of the Paristan Legal Decisions 73, Volume
No. [. Now, it was in pursuance of the return of the reference in the affir-
mative that the resolution was moved in the Nationul Assembly of Pakistan
on the 9th day of july, i9/3. It could not come up befire the Senate because
the peimancnt Constitution had not come into force. This resolution was
moved by the Minister Withont Porifolio, Mr. X hurshid liasan Meer, and this
s very muportant, because all actions that have been taken subtsequently, or
were contempiated, are fully reilected in the re.olution that has been moved
by tie inior Without Portfolio : The Mational Assembly believing that
the spirit ol Musiim brotherhood siiould govern the relationship between the
people of Pakistan and those of ths area wiich now calls itself Bangla Desh
acclaims ali efforts directed towards the healing of the wounds suffered by
both commuuises in the tragic evenis of 1971, the Assembly is confident that
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and hate which democratic and progressive elements in both comimunitics
would equally deplore. In this comtext the National Asgsembly endorses the
stand taien by the Government with respect to the immediate issue which
needs to be resolved for the normalisation of the situation in the sub-continent.
The Assembly is convinced that the pre-requisite of such normalisation is the
full implementation of the provisions of the Security Courcil Resolution No. 307
and the Geneva Convention 1949, and the release and repatriation of prisnors
of war and civilian internecs without any further delay. The Ascembly strongly
supports the Government position on the issue of holding trial of some amongst
the prisoners of war and civilian internees on the alleged criminal charges, and
urges all concerned to respond to the need of reconciliation by refraining {rom
holding anv such trial, which would cause a great set bac” to the efforts, being
made to the normalisation of the situation in the sub-contienent in regard fo
these principles. The Assembly is of the opinion that th: Govzrnment of
Pakistan may accord formal recognition to Bangla Desh, and initicte such
constitutional measures as may be neceesary at a time, when in the judgement
of the Government, such recognition is in the best national interest and will
promote and eternal relationship hetween the two communities. ’

This resolution was passed by the National Assembly of Pakistan on the
10th July, 1973, authorising the Federal Government, which comnnises of the
Prime Minister of Pakistan as the Chief Executive of the Federation, to accord
formal recognition to Bangla Desh, at a time when he considered it appropriaie
in the best national interest. Now, sir, we all, the students of law, Consiitu-
tionz! law and jurisprudence know that according formal recognition toa
State is an executive act. All that the Prime Mianister nesded was the authority
of the peonles representatives in Pakistan, the authority of the cross-section
of the community in Pakistan. This authority was given and when it became
absolutely certain that Pakistan’s national interest would e best served if the
broken and severed ties with our seventyfive million brothers in the Eastern
Wwing, which is now Bangla Desh could be restored that the fabric could be
reknit only by sccording formal recognition and that the principles involved
were fully safeguarded and protected, the Prime Minister of Pa’istan, after
consultation with this Party members, annoeunced the formal recognition of
Bangla De:h on the 22ud day of February, 1974 in Lohore on the eve of the
Islamic Summit As far as recognition is conceriied, let us Te absolutely
clear. Constitutionally, it is an executive act, act of the excoutive Government,
act of the executive Authority and this recognition has been granted .ot because
of the whim and fancy and capricicus decision on the part of the Prime
Minsiter of Pakistan but by virtue of the authority that was given to him by
the recolution of the National Assembly of Pakistan.,

Now, the constitutional arrangement in pursuznce of this recogunition of
which the resoluiion itself talied about, of which the reference of Supreme
Court talied about it, the second part now begins, and the Parliament of
Lanistan hus 1o consider the nccessary amendments. That is why these
amendments have come. The Natio.al Assembly has, therefore, passed it by
such an overwhelming majority that thers has not been a single vote against
this amendment <n the contrar., there were so many in favour of tic
amendment and when it was passed thers was no! 2 single digscnting vote.
This i: a matter of record. it was proposed that we should have a speeial
clause to Article 1 eunabling Bangla idesh to come and join Pakistan, i say
that it is unnecess:iry beeause such a clause already exists. it exists, “When
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people of Jammu and Kashmir decide to accede to Pakistan, it may exceed.
Should Bangla Desh decide in future, which we do hope will happen one day
to come, to form and establish some constitutional arrangement, no matter
however lose it is, she may do so. This is the only way in which you can
capturc their hearts, in which the wounds can be healed. You cannot heal
the wounds by brandishing the sword and getting up and demonstrating the
worst type of chauvinism by saying no, we are breaking up the country, the
country is broken up. If you shut your eyes from reality, you are not serving
the best national interest. How do you establish contact with your brothers,
which have been severed, unless you contact them, unless you take the initiative.
This initiative was taken by the Prime Minister and correctly so becauss you
yourself saw, the whole world saw the reacticn that it received from our
brothers in Bangla Desh  This is all I have to submit. There is no room for
rancour, there is no room for venomous speeches If you want to scrve the
best inferest of Pakistan and of our brothers in Bangla Desh, then refrain from
makiug these chauvinistic and venomous speeches. Thank you very much.
Mr. Chairman : Thank you,
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(At this stage Mr. Chairman vacaied the Chair which was occupied by iir.
Presiding Officer (Shaikh Fazal El.hi Pirach )
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fundamental principles :

1. Pakistan shall be federal republic to be known as the Islamic
Republic of Pakistan in which the Provinces a:d other terri-
tories which are now and may hereinrfter be included in
Pakistan shall be so united in a Federation that the indepead-
ence’’ mark these words please, ‘that the independence, the
territorial integrity and the national solidarity of Pakistan are
ensured and that the unity of the Federation is not in any
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“If Pakistan is destroyed physicaily today by a predatory

neighbour, by military jaggernaut, it will stiil last because
Pakistan is an idea,”’
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POINT OF ORDFER

Mr. Abdul Hafeez Pirzada : [ risc on a point of order. I have refrained
from going into this. All this is outside the scope of the Bill, and I think
that the honourable Member is becoming irrelevant. We have had debates on
how East Pakistan was separated ; how Bangla Desh came into being. We
have had numerous debates but this is not the time or place for it.

Mr. Pesiding Officer : I will request Mr. Safdar to please keep this in view.
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(Interruption)

At this stage Mr. Presiding Officer vacated the Chair which was occupled
by Mr. Chairman).

Mr. Abdul Hafgez Pirzada : Point of order, Sir Now he is becoming far
too irrelevant. This was said in the context of Six Point Constitution. We
do not have that here and discussing Six Point Constitution, how is it relevant ?

Mr. Chajrmann : Khawaja Sahib, well, there may be so many books
written on this Issue of Separation of Bengla Desh or whatever it is.' So,
much literature, so many statements, so many things are written, you see if we
go back into the history and dlg upon these things and go on repeating it, I
say, there will be no end to it. I mean to say that this is a thing, which is
known to everybody. Now, these Six Points are dead and buried. The
_question before the House is whether the Government is justified in giving
. recognition to Bangla Desh and bring about consequential amendment in the
Consti:ution. That.is the mam basis of the whole thing.
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Mr. Chairman : Ithm we-should end. - |
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Mr. Abdal Hafeez'Pirﬁada : We fought against *Six Poi nfs’’
Khawaja *!chammad Sai‘dar ‘We never accepted them

Mr. Abdul Hafeer Pirzada : Your leader was flying Bangla Desh ﬂag
Which Muslim League are you talki ing about ? ;

~ Khawaja Muhammad Safdar : I was talki-ng of the Council Muslim' League.
I was not there. ' s

Mr. Chairman : You have your say. I am ,not ,going to stop you. You
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may contmmue your speech. What ! waat to say ic that we need not g0 back
into the past history the unpleasant past history, the agonising history, you see.
The Prezident is not recognising the past Six Points or Five Points and. then
Four Points and then so many points. If we do that, then we will be going
too fiir away from the subject matter, which was under discussion. 7h, ves,
you czn continue.

Well, excuse me for this interruption. Had I heen sitting there, I would
have taken this impression from your speech that, probably, there are two
courses open to the Government . one to recognise Bangla Desh and second
to re-unite Bangla Desh, and the Government is fool encugh tu take the
course of recognising the :ieparation and not looking to reasons. One course
is completely blocked to you, you see. That is out of question and impossible.
The only couise under the circumstances left is their argument. But vou need
not give this impression that, probably, there are two cources open to the
Government and the Government is taking an ignoble course. They are
already separated ; thev are already gone, you see. And you kinow how easy
it is to take them back. Now, you say take them baci and re-unification will
come. This is a fact of life now. Willy nilly you have fo make the best of
the worst sitnaiion. Evervhody is s0rry at separation of Bangla Desh., But,
[ say, under the circumstance:, what has happened, has haprened. They have
recogniszd it because of the authority and the mandate given to them by the

,,,,,

#ir. Muhamemad Hashim Gilzai :© Point of order, Sir

- Mr Chairman : No. You cannot raise a point of order. ‘Vhen [ say, then
you can raise a point of order, you see.

The recognition has been accorded on the authority and the mandatc given
by the National Assembly, which represents the whole of Pakistan. Well, they
have done it. All right. Now, as a consequential step io take constitutiona!
authority to that recognition, they have been :bringing .this amendment. This
is the basis of the whole thing. Well, you can argue and I do not prevent
you from this argument. But I would suggest that we shoujd not go very far
away in the past history.

Mr bHiuhammad Hashim Cilzai ¢ Are you authorised to give opinion on
the subject which is under discussion.

Wr. Chairman : Yes. I can give opinion on the question of relevancy o
irrelevancy. I am not giving opinion on the subject.

&ir. Muhammad Hashim Lhan Giizai © You are passing judgement on this.

Mr. Chairman : You arc misquoting and misrepresenting me. [ am not
passing a judgement. That we recognised because of the compulsion. All right;
recognition is there. Now, we are bringing this amendment as _Computxop_
(First Amendment) Bill, which you have before you. In order to give récogni-
tion to the authority and mandate given by jhe National Atsembly that was
their argument. I told him now you do not suggest that probably the Govern-
ment is writing off Bangla Desh, although they have got the right, they have
got the power and they have got the authority to re-unite that you s;hou}d
not give this impression, Probably, that there are two courses open to the
Government. Recognition is therc.  You ‘cannot re-open th_f:se:1 things. 1am
not going to nass any iudg ment. No. No. If [ have conveyed that impression
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[Mr., Chairman]

to the House, I am really sorry for that. I am not going to pass any judgement

and I am not in the habit of passing any judgement on the merits of the

issue before the House. The issue has to be decided by you. I only wanted

him to confine himself to the relevant issue. Confine the issue to the relevant

subject. You discuss the merits of the issue. Are you satisfied now ?
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Mr. Abdul Hafeez Pirzada : We have theard that. I have noted it down.

Should I ishow my fnotes? Even if you like to teach us like Primary School
children, but we say that we have learnt it.

Mr. Kamran Khan : He has to pick up the thread of his speech, Sir.
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“‘Please do not permit this kind of naked, shample, barbaric
agression to hold sway.”
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Mr. Abdul Hafeez Pirzada : Then we will object. He should I think
confine his speech to the principles of the Bill. Now, this is going too far.

- Ul One op 3 ghiee o vl g
Mr. Chairman : I have indirectly requested him.

Mr. Abdul Hafeez Pirzada : Should we go into the Constitutional history
of the sub-continent from 1903, Bengal joined, divided and rejoined ; should
we go into all that ?

Mr. Chairman : I have been suggesting you see now let us be strictly
relevant, :

-Gl o Wb O o g B nales

Mr. Niamatullah Khan : He is speaking outside the scope of the Bill for a
quarter less than an hour. For a quarter less than one hour his speech is
beyond the scope of the Bill.

Mr. Chairman : Let him confine himself to the scope of the Bill. I think
he is quite correct. Rules also require him to limit his remarks to the principle
underlying the amending Bill. Have you taken note of his remarks ?

Khawaja Mohamma Safdar : I how before his remarks, Sir.

- Mr. Chairman : Yes. When will you come to the Bill ?
23 dr ol e oS O by S5 b § s Y ow s e 9 wels
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Mr. Chairman : What has Peoples’ Party Manifesto to do with it or
National Party or Awami Party Manifesto to do with it ?

Khawaja Mukammad Safdar : It is to support my arguments.
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[Khawaja Muhammad Safdar]
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“No violation of any provision of the Constitution is, there-
fore. .."”

[ am quoting from page 565, August 1973 PLD.
Mr. Chairman : What are the observations here ?

~ Khawaja Muhammad Safder : “‘No violation of any provision of the Cons-
titution is, therefore, even contemplated. Such an assurance would be nothing
more than a pious wish, for legally it would not bind any future Parliament
or the present Parliament or when the legislative meuasure or constitutional
amendment is brought before the House, the House will be free to consider it
uninhibited by any assurance that it may have given earlier.”’ :
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I quote ‘‘we were told about the realities, accept the realities.
what are the realties ? Realities keep on changing. The Per-
manent Representative of the Soviet Union knows that once
the reality was that the Nazis were outside the gates of
Moscow, but you fought valiantly, bravely, and the world
saluted the Soviet Union for having resisted the realities that
were sought to be imposed o1 it
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I quote ; *“Take East Pakistan for five years or ten years, we

will take it back. We will fight to take it back and we will

get our country back, Your occupation is not going to make

any difference. FEast Pakistan is part of Pakistan and all the

forces in the world can get together but our country will
remain unimpaired in the long run.’’

¢ Qe whda wy I gePl e ¢ O sy eVl w 5 et g ! Vs ;5 puae
St 2 e ol Opy bl guil b ol ool glis ol 2 Gaid
ST J ol ke e eVla ) sl (S e oS L5 W B8 w
w2 Cpeaded @Li:- ol Jq_, 25 # 5wl ol &) Yis joean
o § oy ks PR TE P A K S PO < el as g LS
sl Loy ol ! § e ‘/_:..u:-é Py Mﬁdﬁﬁw
A Senator : Question'. | |
Khawaja Muhammad Safdar : And [ thank you very much.
Mr. Chairman : Thank you.
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Mr. Niamatullah Khan : *Mr. Chairman while supporting the amended
Bill presented by the Minister for Law and Parliamentary Affairs, I will
submit a very brief statement regarding what our respected member of the
Opposition spoke in this august House for about an hour or quarter to an hour,
which was beyond the scope of the Bill. And this is obligatory on me just
to touch some points in very brief manner not in as lengthy a manner as he did.

So far what 1 have derived from the speech of Khawaja Muhammad Safdar,
1 ean say that he is exactly supporting our Prime ;Minister that he has got so
much love for the country and the expressions narrated and stated by him
from the books and from each and every corner show that our Prime Minister
has got the love for the country. This is the meaning of all the speeches and
uneasy lies the ‘head that wears the crown. He is the most injured by the
separation of East Pakistan than anybody else. I think nobody in Pakistan
is pleased by the separation of Fast Pakistan. Everybody is injured by the
separation of East Pakistan.

About the deletion of Bengla Desh, I will just say that this thing has been
recognised democratically. No. 1, it was recognised by National Assembly
and the Prime Minister was authorised in this connection to recognise Bengla
Desh at a proper moment. Over and above that, the Prime Minister was kind
enough to invite members of the National Assembly and the Senate during
the Islamic Summit to Lahore and he disclosed his opinion in favour of recog-
nition of Bengla Desh supporting his view with the reasons that he gave at
that time and at the same time he asked every member present at that time to
come out and give suggestions if any, in favour of non-recognition of Bengla
Desh, but nohody stood up and all members present there supported the views

of the Prime Minister. In view of that, the Prime Minister announced the
recognition of Bengla Desh,

Besides, Sir, the honourable member of the Opposition in his speech did
not even suggest what could be achieved by not recognising Bengla Desh. He
could have put some reasons. He could have put some constructive suggestions.
The Prime Minister of Pakistan knows each and every thing and the circustances
under which Pakistan is passing, and nobody is more alive than he
about the proper things that need to be done. So far what I have heard from
the speech of Khawaja Sahib, he did not give any suggestion that if we do not
recognise Bengla Desh-some good will come out of it. But I think that all the
steps that the Prime Minister is so wisely taking, are towards the reunification
of Bengla Desh. What I mean is that you first recognise them, there will be

diplomatic relations, there will be exchange of goods and ultimately there will
be some sort of confederation.

Besides, Sir, there is no bar in Clause 1 that Bengla Desh cannot unite with
Pakistan again. If both wish they can come up as a Confederation to the
muotual benefit of both the countries. Both are Muslim countries. The damages
and losses that will result if we do not recognise Bengla Desh are obvious. In
that case, Bengla Desh will go to the side of India and not only India but the
circle in which India is going. What I mean is that Bengla Desh will go in
the group and in the circle where India is. So that would not be beneficial to
us. If we do not recognise then we have got no other alternative but to fight.
if we fight my friend has seen the result of the war in 1965. How many foreign
countries helped us? Then in the case of War in Bengla Desh which foreign
countries helped us? If we just fight and try to take this territory by force,
the results are obvious and these would not be in our favour, The attitude

*Speech not corrected by the honourable Senator.
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which our Prime Minister has ably taken is that he wants the unity of Muslim
countries and calling the Islamic Summit he has shown to the whole world that
the Muslim countries have got some third -Nazaria’, that is, they are for
humanity and that it is only the Islamic principles which can bring peace to the
whole of the world. What I mean is that our Prime Minister has now recognis-
ed Bengla Desh. We will have diplomatic relations, there will be exchange of
commodities, they will be coming here and we will be going there, and the
injuries will be healed and there will again be good relations. So, this is the
right step and we may be again united. We .will remain independent nations
but there will be some sort of a Confederation of the Muslim countries. That
Confederation will not be against any one but for their economic uplift and also
for the service of the humanity and the whole world. '

There are a few things more but I will leave those legal things to be explain-
ed by Mr. Rafi Raza.

Mr. Chairman : Why are you leaving legal things ?

Mr. Nematullah Khan : | mean some legal matters, otherwise 1 have got al}
the points with me and I can speak for one hour.

Mr. Chairman : But why are you leaving it to others ?

Mr. Nematullah Khan : What [ mean is freedom of parties under Article 27
I think we must have parties and they must work under the Constitution and
according to the law and there should not be anything.

Mr. Chairman : I am not going to cut short your speech. You will have
your full say. But may I suggest to you that you can reservc your legal, cons-
titutional and other points when the amendments are moved ?

Mr. Niamatullah Khan : All right, Sir.
Mr. Chairman : There should be no repetition.

Mr. Niamatullah Khan : With these words. I end my speech.

Mr. Chairman : Thank you very much. Before Mr. Rafi Raza takes the
floor, I would like to ask the honourable Members how many of them would
like to speak on this motion ?

(Eight members stood up).

Mr. Chairman : So eight honourable Members would speak. But if we
proceed at this speed, by now we have consumed fairly a long time, although
there have been only two speeches besides that of the Law Minister’s opening
speech, we may not have the Bill today. So, would you like me to fix any time-
limit for the disposal of the first motion. -

Mr. J.A. Rahim : I would suggest ten minutes for each Member. Ido not
however mind sitting in the evening. it would not be necessary for any honour-
able Member to speak for more than ten minutes, The Opening speech has
already been made by the Law Minister. '

Mr. Chairman : 'What 1 wanted to suggest: would it not be better if
we continue up to one o’clock, discussion on the first motion of the Bill ?

Mr. J.A. Rahim : We would be able to finish it completely -in one
session. .
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Mr. Chairman : Would you like that we should finish discussion on the
ﬁrst.motion by one or half past one? Would you like that every speech should
be limited to ten minutes ? There are eight Members who want to participate
in i‘.{he debate, Khawaja Safdar and the Minister for Law have alrsady
spoken. :
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Mr Chairman : { think we should conclude the first reading or discussion
on the first reading by 1.15 or 1.30 p.m. in any case not aftei 1.30. Amendments
would be taken up later on and in view of the limited time at our disposal, it
would be better if every honourable Member takes not more than ten minutes.
1 can give you more time, ‘

Yes, next.
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If you stick to the rules and do not repeat, you can speak for more than five
minutes. You cannot repeat arguments of another person. After all this isa
precious time.. We cannot afford to waste time like this that you repeat one
argument ten times. If you repeat the arguments of another speaker, what will
be the use of making such an argument.

Yes, Mr. Rafi Raza.

Mg. M., Rafi Raza : Thank you, Mr. Chairman. The honourable Law
Minister has covered all the essential points of the Constitution (Amendment)
Bill and it would not ordinarily have been necessary for me to speak ; but the
honourable Khawaja Muhammad Safdar has attempted to create some Wwrong
impressions upon this House and it is only to remove some of those wrong
impressions that I am standing up.

Sir, in the first place, with great vehemance, Khawaja Muhammad ‘Safdat
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has said that the Natiomal Assembly of Pakistan, this National Assembly of
Pakistan and this Senate of Pakistan are signing the surrender document of
East Pakistan. Sir, with equal vehemance I would submit that the isurrender
document was signed on the 16th of December, 11971, four days before this
Government came into power and much before the National Assembly, although
elected, came into existence and certainly much before the Senate of Pakistan
was even conceived.

Sir. the honourable Member from the Opposition has again attempted to
give "us a long harangue on law and history. If he had not displayed his
ignorance of both law and history, again it may not have been necessary for me
to stand up and speak. Because of his ignorance of these two subjects, he has
created wrong impressions on this House.

Sir, he says that there is no Constitution in the world, or no system or no
arrangement in the world, which would permit of a similar situation that we
are going through, namely, the recognition of a part of our country by a Constitu-
tional amendment that we are now considering. In that connection he quoted
the example of the Soviet Union and, Sir, again I regret to say that he
misquoted even the Soviet Union’s Constitution. In the Soviet Union’s
Constitution it is the right of each unit to secede. It is not the right of the
Union to allow one unit to go out. But that apart, he savs that there is no
parallel case to the amendment under consideration. I astounded at his lack of
knowledge of the map of Europe of the last hundred years. The map of Europe
has changed a number of times in the last hundred years. States have been
created. States have gone out. This is not only true of Europe but elsewhere.
Take the case of Algeria which was part and parcel of metropolitan France. It
was not a colony like the Sub-continent. It was part and parcel of metropolitan
France. Yet, when General De Gaulle assumed the Presidency, although he
was given the mandate to preserve Algeria as a part of metropolitan France, he
was brought in on that platform he was bold enough. brave enough, to accept
the situation and take the necessary steps to give Algeria its independence and
sever it from metropolitan France. I do not wish to give other illustrations,
Touth Tyrol, a former province of Austria was transferred to Italy by a
treaty in 1919. Similarly, after world War II Trieste, a former province of
ftaly was taken by Yugoslavia by a peace treaty of 1947.

Similarly, almost all the Middle East States as they exist today are the crea-
tion of the post first World War period. So, I just cannot understand why
Kawaja Safdar should have taken the trouble even to go into this long and
hopelessly inaccurate and incorrect recitation.

He has talked about the United Kingdom and talked at length about how
the blue eyed children cannot be killed while the black eyed could be by
legislation.  We have all read Dicey and aware of the constitutional power of
the House of Commons. He said that the British Parliament cannot allow
Scotland to go out of the Kingdom. Well, Sir, the British Parliament has
recently sanctioned a referendum for Ireland. But inany event the British

Parliament does not work under a written Constitution, and so their case is
slightly different. -

Then, Khawaja Mohammad Safdar has talked of the mandate of this
Parliament. He said that this Parliament did not have the right to allow the
division of the country. He was thus raising legal and other political issues.
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He asked what mandate did this National Assembly have ? He said that the
authority of the National Assembly and the Senate, the two Houses of Parlia-
ment is derived from the Legal Framework Order. I am glad to see that Khawaja
Mohammad Safdar considers this authority still derived from that odious
document, the document which was in some respect the Constitutional source of
the separation of the two wings of the country.

Sir, there is no doubt that with the coming into force of this Constitution,
Parliament is the sovereign body; and, as far as political authority’is concerned,
Parliament is the political authority to take this decision. As far as the legal
sanction or legal authority is concerned, I would say the Parliament has the
authority. But certainly it does not lie with Khawaja Safdar at least to ask
what legal authority the Parliament has. If this is an unconstitutional amend-
ment, it is for the Supreme Court to say so and the Supreme Court has already
indicated its views. At the time a reference was made to the Supreme Court, 1t
was decided that at that time there was no Senate, it was just the National
Assembly. Parliament had the authority to do this and could bring about such
appropriate Constitutional amendments to enforce whatever steps towards
recognising Bangla Desh were necessary. This being so, I would say that there
is both politial authority, and if any legal authority were to be necessary, that is
also available.

Sir, the next point was with regard to the ideology of Pakistan and I will
only confine my comments to what Khawaja Safdar has said. He has talked
about the homeland of the Muslims. He has taken some trouble in mentioning
certain quotations made by the Prime Minister who was then the President of
Pakistan and who is also the Chairman of the Pakistan People’s Party. He
took great pains to quote them out of context. But nowhere has he quoted
from the Prime Minister’s own speeches as to what the Prime Minister’s ideas
are and were on the subject of Pakistan’s ideology. Sir, as he has quoted, I
will say no more. I will not presume to give any interpretation of what the
Prime Minister’s concept is except from his own speech made in the National
Assembly of Pakistan on the 14th August, 1972. At that time the National
Assembly first met officially and formally to start its deliberations on the
permanent Constitution. With your permission I will quote :

““Let us look at the original Pakistan Resolution of 1940.
Was it a mandate for one or two separate Muslim States ? The
speeches and statements of the Quaide-Azam demonstrate the
true position, at best allowing for some confederal link
between the two States. Six long years later, the 1946 amend-
ment was adopted to come closer to what the Hindus and the
British were willing to concede, and what finally emerged as
Pakistan’’. '

I go further in the same speech and quote :

«“The two-nation theory has not been invalidated by the separa-
tion of the East Wing. The twon ation theory visualised the
future of the Muslims of the sub-continent in terms of ceon-
Mohtiguous Muslim majority areas. This undoubtedly was
Allama ammad Igbal’s concept of Pakistan. It is spread on
every page of his writings. He declared to the All-India
Muslim League Conference at Allahabad in 1930 :
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«The formation of a consolidated North-West Indian
Muslim State appears to be the final destiny of the

Muslims, at least of Morth-West India’
i quote again from the speech of the President as he then was ;

““Pakistan as visualised by the Quaid-e-Azam was also to
be a State comprising contiguons Muslim majority areas.
The Pakistan ideology had two aspects : the Muslim as
the people, and the State comprising the sacred territory
called Pakisian. They do not stacd in mutual defance
of each other. On the contrary, they complement, inter-
siress and reinforce each other. They are not antithetical.
it was a combination of Muslim separateness and territo-
rial nationalism that brought Pakistan into existance as a
sovereign independent State.”’

i will lastly quote one more passage :

““The fact that our brothers in the East have now chosen
to call themselves ,*Bangla Desh”, a secular State does
not make them cease to be Muslims. Their motivation and
inspiration is Muslim. Mere physical severance from
this part does not, and cannot, change this basic and
primeval reality.

Let us not forget so easily that Bengali separatists have
consistently and continuously based their case on the 1940
Resolution itself. Mr. Ataur Rahman Khan, Maulana
Bhashani and even Sheikh Mujibur Rahman spoke repeat-
edly and with eloquence on Muslim separatism in the sub-
continent on this basis. So how has separation negated
the two-nation theory ? How has it changed the basis of
Musiim Nationhood in the sub-continent 77’

Sir, I think these quotes more than sufficiently meet the reference to the President
as he then was and the Prime Minister as he now is, made by the honourable
Member from the Opposition Khawaja Mohammad Safdar.

He has in his speech also talked about the non-necessity for the tecognition
of realities. He has, and to some extent, I think, quite rightly, said that it is
not always necessary to recognise the realities and in this respect he has quoted
the Prime Minister’s speech in saving that realities change. Realities are not
permanent factors at least not in international politics and he has talked about
Palestine and how the people of Palestine for the last 25 years have not accepted
the realities of Israel’s occupation of their lands. This is fair enough. But how
is the parallel between Palestine and East Pakistan relevant ? There was undou-
bted naked and shameful aggression by India which helped to sever East
Pakistan from the rest of Pakistan. There is no doubt about that, But there-

after the Indian troops have been withdrawn, aggression has been vacated.
" Bangladesh has held elections. They are in every respect a State. They have
been recognised by most of the countries, most of the Muslim States and, there-
fore, if the people themselves have accepted and want this position, the people of
Bangladesh want this position, whereas the people of Palestine do not want that
position, how is the analogy in any way appropriate ? - 8
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Sir, 1 would conclude with a few remarks as you have already laid down a
time-limit, which, 1 have probably, exceeded.

Mr. Chairman : You have exceeded by six minutes.

Mr. M. Rafi Raza : I will say only a few words.

Mr. Chairman : Try to conclude.

Mr. M. Rafi Raza : Sir, coming back to the concept of Muslim nationhood,
as I have quoted from the speech of Mr. Bhutto, as he then was the President,
the separation of East Pakistan does not deny the Muslim Nation Theory. In
fact, in continuation of all that he has said about Muslim Bengal, he chose the
very important Islamic Summit as the occasion for recognition of Bengla Desh.
Muslim Bengal is Muslim Bengal. It can be called Bangla Desh but this is what
they and we fought for and this is what we thought of our Muslim nation which
continues to be a Muslim nation. I am not so pessimistic as Khawaja Safdar
Sahib to say that, well, now West Pakistan would also break up. 1 do not share
his pessimisn;(. I do not know what his source of pessimism is but he has
expressed it and I think, I speak on behalf of quite a number of Members on
this side of the House that we do not share his pessimism. We see the present
Pakistan most viable,’most strong and we hope that it becomes most progressive.

Thank you, Sir.

Mr. Chairman : Thank you. Yes, Mr. Shahzad Gul.
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Mpr. Kamran Khan : Now we are going to adjourh at 1.30 probably, Sir, and
it has been decided that we will sit by that time,

Mr. Chairman ;: No decision. Ionly suggested latest 1.30 p.m. In any
case we should try to conclude before 1.30. That is what I told you.

Mr. J.A. Rahim : Mr. Chairman Sir, T would not speak at any length, and
I will not go into details on the legal points indulged in so ably by my friend
Senator Mr. Rafi Raza.

Mr. Kamran Khan : I may be given permission of speech for five minutes.

Mr. Abdul Hafeez Pirzada : I think the learned leader of the Opposition
has already spoken. i

Mr. Kamran Khan : *After all we are meeting again here. He can
wind up. v s

Mr. Chairman Sir, first I will deal with the restrictions that are going to be
imposed on the political parties. On the one hand we have been given the
Fundamental Rights, freedom of association, and on the other those very rights
are being taken away. A Bill was brought—unnecessary Bill—putting restric-
tions on political parties. At that time also I pointed out that supposing you
ban a political party on the eve of election, and then, of course, reference 18
going to be made to the Supreme Court ; so if you ban a political party on the

T

#Speech not corrected by the honourable Senator.
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eve of general election and a reference is made, the Supreme Court will take
some time to make the decision and the elections are¢ held and
if the Supreme Court decides that the ban imposed by the Government on the
Party is not in accordance with the law or against the facts, then what is the
remedy ? Are we going to suggest for that Party that if that Party had been
allowed to take part in the clection, if it had not bezn banned, that Party might
have won the election ? So you are giving the fundamental rights with one
hand and taking them away with another hand.

So, Sir, now we are amending 15 Articles of the Constitution, and one
Article, of course, with regard to Bangla Desh that was inevitable ; that had to
be done. But the other Articles could wait or at least the framers of the
Constitution should have the foresight to have brought them, to have written or
provided in such a manner to have them amended now. 1If we go on amending
the Constitution with this speed, I am afraid, it would not be worth while and
it will have lost all its present meaning

Now, Sir, with regard to the territory of Pakistan it has been defined
afresh. My learned friends on both sides have spoken a great deal and I wou Id
not take the time of the House to repeat those things. But, Sir, I fail to see
one important thing in the territory of Pakistan that the States of Junagadh
and Manavadar acceded to Pakistan, and that accession was accepted by no less
a person than the Quaid-i-Azam himself. We do not see any mention of those
territories. Have we written them off ? Where do we stand ? So this also

needs a bit of explanation.

Now, with regard to Bangla Desh, Sir. The nation does not know about
the events, political, military that led to the separation of East Pakistan. War
Commission has been setup. The terms of reference of that Commission are
very narrow, that is, going to probé¢ into the military debacle only. So, I would
suggest that the terms of reference of that Commissioa be widened, and it
should include the political and economic forces that also contributed towards

the separation of East Pakistan. 5

Now, Sir, about the reduction in the sittings of the Senate 1 would submit
that this is rather making the Senate sort of a secondary House, and not at par
with the National Assembly. So, 1 think that this reduction should not have
there. Moreover, Sir, the idea of the Senate was conceived besides other things to
give a sort of weightage to the smaller Provinces. Now, the argument in favour
of this amendment is given that since the Senate is not supposed to discuss
Money Bill and Budget, therefore, Senate days should be reduced. 1 would
suggest that the Senate should also be given a chance to discuss budget or rather
to the extent that we should have a joint sitting of the Parliament. Now, we
are told, the other day Mr. Rafi Raza pointed out, that the Constitation of Pak-
istan has been framed more or less on the pattern of the Constitution of West
Germany. Sir, in West German Constitution also the budget is discussed in
both Houses of Parliament. So heavens would not fall if both meet and discuss
the budget ; and this will give the smaller Provinces also a better sense of
participation. o ' : o ;

[ At this stage Mr. Chairmrn vacated the Chair which was occupied by Mr.
Presiding Officer. Sheikh Fazal Elahi Pirachal.” " - s

Mr. Presiding Officer : Five minutes are over, Sir.
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Mr. Kamran Khan : 1 want to say that the number of days of the Senate
should not be reduced.

Mr. Abdul Hafeez Pirzada : If you want that Money Bills should come to
the Senate then you should have to move an amendment.

Mr, Kamran Khan : I am just making a suggestion to the 'honourable
Minister, if he would be kind enough to originate it in the National Assembly.

Mr. Presiding Officer : Your five minutes are over. Now yon resume
your seat.

Mr. J.A. Rahim : Mr. Chairman, Sir, 1 will take up the thread of my
discourse which was interrupted at the start. I will not speak upon the technical
legal points very ably discussed by the law Minister and also by my friend Mr.
Rafi Raza. A question has just been brought out about the two States which
are now in India and about the right of claim of accession to Pakistan. As a
matter of fact, Sir, the question of accession or integration is always open. In
fact, even the amended Article 1(2)(d)is related to this very subject. In other
words the doors have been kept open in a legal manner and Pakistan does not
lose any claims in the diplomatic world, any international claims. Nothing is
fost. This Constitution has a method of allowing accession and incorporation.
That is what really matters. I think the question is answered.

Now, Sir, there are unfortunately so many versions, so many interpretations
of past history and so many conclusions drawn from them that confusion
prevails ; and there is the belief that with the loss of East Pakistan West
Pakistan disappears. It has been argued out already about the two nation theory.
I 'would like to set at rest by another argument the fear that because Pakistan
is split into two parts—Pakistan was geographically also divided into two
parts—has now split legally. By international standard another sovereign state
has come into being. Therefore, West Pakistan’s unity is in danger. If the
unity 1s in danger the people are in danger themselves. |

Infact, however, the unity of Pakistan did not rest upon this very logic that
East Pakistan must remain with West Pakistan. I will give you the background. In
the other House, if I may refer, (It was published in the papers) one Honourable
Member referred to the endeavours made by the late Mr. Shahid Suhrawardy to
create a united Bengal State and that he had in this effort the sanction of the
Quaid-i-Azam himself. That is the statement that was made. There isa back-
ground to that statement. It happens also that many of these things were
discussed in my father’s house. Now, Sir, let us take our minds back to the
period several years before the actual partition. What was the general expecta-
tion in the country ? At that time it appeard very possible that India would be
divided, not into two states but into many different states ; and this expectation
was not unreasonable either. 1 would say that the British prevented the
fragmentation of India, if you call it fragmentation, into several states. It was
quite possible and appeared to be at one time probable. For that reason some
of thc Muslim families of the Bastern part—! do not mean East Bengal alone,
but Bihar and West Bengal and Bast Bengal—looked towards the solution that
would give the Muslims of the East freedom without overwheleming Hindu
domination. Mr. Shurawardy’s attempt was not a mere intrigue. It was Jater
on, when it appeared that the solution was not possible, that those people decided
fo throw in their lot with United Pakistan. [ am repeating this history,
Today history may be written by journalists and all kinds of people who extract
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news from newspapers, badly reported misunderstoed, but who do not have any
concept of what happened behind the scones. It was the British who kept the
couniry united for India. When partition actually took place, Hyderabad
refused to accede to India, several Indian States refused to accede. We were
aware years before that number of people outside, in the Indian States, in
several parts of India would have liked to have their own states. The docu-
ments are available. Historians have written about it. Please see what
happenegi in Myssore, Travancore and Cochin. So at that time, lct us cay, the
cXpectation had come true, then West Pakistan would have stayed by itself.
There would have been an Eastern State, mainly of Muslims, containing partly
Bihar, West Bengal, East Bengal and Assam. In my party’s primary document
you will find a reference to Assam and the injustice to East Bengal because
Assam was removed by a method which was extremely unfair to the population.
You are aware of the history. Now, Sir, if that had happened West Pakistan
would have existed by itself. West Pakistan has not come out weaker logically
from this separation. It is unfortunate that East Bengal has come out weaker.

The Muslims wanted that in the West they should have their own state and
they should have a state of their own in the East and that the Muslims of India
should have a fair deal. That was the object. It is very unfortunate, Sir,
that our country should have broken up. [ am not going to give the reasons
for all that. I say the first step taken on this bad road to disintegration

(At this stage Mr. Chairman occupied the Chair)

was when the military dictatorship came to power in the West. They
abolished the idea that East and West would be completely on even terms
in the matter of Government. Now we should do everything possible to be
friendly towards the people of the New State, towards East Pakistan. They are
Mulsims. They have made sacrifices to get their independence and in the case
of Pakistan at that time they made sacrifices before partition of India. They were
fighting against Hindu domination. If we want that the Muslims in the sub-
continent should be assisted, there is no point in quarelling or abusing the
biggest bloc of Muslims in the sub-continent. They are in the East that is
Bangla Desh. The natural course is to have diplomatic relations, to do our best
for good relations, whether they associate themselves with us or not that would
ot matter. History would show that these relations would develop. History
changes but the imperative need of the hour is to clean the table and allow the
Muslims of this Pagt and the Muslims of Bangla Desh to be on good terms.
Good Governments and bad Governments come and go. We cannot abuse the
people, we do not like a Government. It _is also wrong to stultify our own

efforts for reconciliation by merely abusing a new Government. Thank
you, Sir.

Mr. Chafrman : Thank you. I hope, his was the last speech,
Voices : Yes.
Mr. Abdul Hafeez Pirzada : I won’t exercise my right of reply.

Mr. Chairman : Now, I put the question. The question before the
House is : '

“That the Bill to amend the Constitution of the Islamic
Republi of Pakistan [The Constitution (First (Amendment)
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Bill, 1974}, as passed by the National Assembly, be taken into
consideration.”’
(The motion was adopted)
Vir. Chairman : Now, we move on to the Amendments. Yes, Khawaja
Sahib, there are some Amendments in your name. Amendment to Clause 2 a

Khawaja Mohammad Safdar : Yes, Sir.

Mr. Chairman : Yes, you move. You need not move your Amendment
at Serial No. 2, but the next one you have to move. You move only No. 3.

Khawaja Mohammad Safdar : Sir, I beg to move :

““That in Clause 2 of the Bill in the proposed Article 2, in

paragraph (a) between the words <‘Baluchistan” and
“‘the North-West Frontier’® the words ‘“East Pakistan’’ be
inserted.”’

Mr. Chairman : The motion in the form of amendment before the House

“That in Clause 2 of the Bill in the proposed Article 2,
in paragraph (a) between the words <‘‘Baluchistan”’ and

““the North-West Frontier’” the words ‘‘East Pakistan’ be
inserted.”’

Mr. Abdul Hafeez Pirzada : Amendment is opposed.
My, Chairman : Yes.
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Extract from a Book : “MARCHING TOWARDS DEMOC-
RACY” : Page 256

“‘East Pakistan is a part of Pakistan, you know this... Remem-
ber this well......”
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«] will not be a party to the ignominous surrender of a part of
my country.’’
Thank you, very much, Sir.

Mr. Chairman : Thank you, Now, I hope, there is no other speaker to
contribute and I put the amendment.

So, the amendment moved is :

s“That in Clause 2 of the Bill in the proposed Article 2, in
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paragraph (a) between the words ““Baluchistan> and “‘the
North-West Frontier’” the words “Bast Pakistan™ be inserted”’

‘Those in favour of it may say ““Ayes’ ...

Khawaja Mohammad Safdar : Aye.

Mr. Chairman : But the voice is one, [ think. No. It is loud encugh.
Those against it may say : “No.”

Voices : No.

Mr. Chairman @ I think, the <Noes™ have it, the ““Noes’" have it and the
amendment is rejected.

Khawaja Mohammad Safdar : May [ request one thing. If I question the
voice vote and submit that <Ayes’’ have it, then, of course, we must have a
division.

Mr. Abdul Hafeez Pirzada : If it is reasonable. That is what the Chair has
to decide.

- Mr. Chairman : Well, this will make it clear to the whole world, to the
House and to everybody, you see, how many are on this side and how many are
on the other side.

Mr. Abdul Hafeez Pirzada : That is on the Clause. That [is the main
question. _

Mr. Chairman : It is coming up, Your Amendment is rejected. Now, |
put Clause 2.

The question before the House is :

<«That Clause 2 stands part of the Bill.”” Those in favour of
the motion may please rise in their seats.
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Mr. Abdul Hafeez Pirzada : No.
ot bpp ey w o g B walss

Mr. Chajrman : You tell me—allow me to make at least one mistake. 1
have got the right to make a mistake, because it will give pleasure to spmebody
else to correct me. Please stand up in your seats. Now, count will start.

(Then the Members rose in their seats and number of Members was
counted) .

Mr. Chairman : How many ? Twenty eight. So, as you know, according
to the Rules, clause is to be adopted by the majority of the total membership of
the House, you see. And since, they are 28 and the total membership is 45.
Members in favour of this clause are 28. Therefore, the clause is adopted.
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Khawaja Mohammad Safdar : One minute, Sir-I would request you 10
have the votes of those recorded who are against this motion. I have the
honour to oppose this clause. 1 want my vote to berecorded. I may be alone.

1t does not matter.
Mr. Chairman : Please resuimne your seats.

vou refer me to the Rule under which I am bound to call upon the
Gentlemen to rise against it. You just quote the Rule and I will follow it.

Khawaja Mohammad Safdar : I read Rule 112, Sir.
Myr. Chairman : Let me get it.  Which para .....
Khawaja Mohammad Safdar : No. 2 is about the Division, Sir,

Myr. Chairman : You read it.

Khawaja Mohammad Safdar : <‘Each clause or schedule, or clause or
schedule as amended, as the case may be, shall be put to the vote of the
Senate separately and shall form part of the Bill if it is passed by a majority of
the total membership of the Senate.” '

Mr. Chairman : As amended, it does not apply. It is not amended. Your
amendment has been rejected.

Khawaja Mohammad Safdar : 1 am not worried about that. The clause
as it stood, the unamended clause has been put to the House.

Mpyr. Chairman : Shall be put to the vote... ... Yes, you are correct.

Bl b S5 Qe

Mpr. Chairman : First let us read it :

s<Bach clause or schedule, or clause or schedule as amended
as the case may be, shall be put to the vote of the Senaté
separately and shall form part of the Bill if it is passed by a
majority of the total membership of the Senate.”’

Khawaja Mohammad Safdar : First of all, you take votes from both t
sides and if the votes for the clause are more than half of the total rriemberslg?e
of the Senate, that clause stands passed. If it is not, then of course, it is né;

passed. :
Mr. Abdul Hafeez Pirzada : It has received 28 votes.

Khawaja Mohammad Safdar : What about those, who are opp‘osing',

Mr. Abdul Hafeez Pirzada : That at the time of Division in third
reading.

Khawaja Mohammad Safdar : Sir, I want that my vote must be r .
there is anybody else, his vote must also be recordﬁd}f e recorded, If

Mr. Abdul Hafeez Pirzada : How can it be recorded ? It has never been
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done. Why the negduve shall be recorded even when the total majority has
beenreceived. The clause stands part of the Bill and you have to move on to
the next clause.

Mr. Chairman : Where this must be done by Division, 1 must call the other
side to rise in their seats.

s e sw o S ol gt Jg weles

Those in favour may say ‘Ayes’, those against say ‘Noes.
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The clause is adopted by the numbers which is more than half of the total
membership of the Senate. This is quite clear.
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Khawaja Mohammad Safdar : You will take the votes.
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Mpyr. Chairman : This is my decision, you see. The clause is adopted. We
now move on to next Clause 3. You see, Clause 2 is adopted.

Mr. Abdul Hafeez Pirzada : Under the rules, you have to announce the
result. ; :

My. Chairman : All right. Since there is more than half of the total mem-
bership of the Senate in favour of this clause, therefore, the clause is adopted,
and the clause is carried. That I announced at the very outset that there were
28 votes in favour of this clause 2, which was more than half, of the total
membership of Senate, therefore, it was carried. That I have already said.
Now, we move to clause 3. Khawaja Mohammad Safdar, therc are two amend-
ments in your name. Amendments No. 4 and 5. You need not move 4.

Mr. Abdul Hafeez Pirzada : Even for 5, he has to seek leave of the House,
which is a new clause that he wants to add. It has a double effect, i.e. deletion
of Clause 3 and its substitution by a new clause. ;

Khawaja Mehammad Safdar : Of course, it has a double effect.

Mr. Chairman : He has moved the amendment in Clause 3 “That Clause 3
of the Bill be deleted.’””> You can only speak that Clause 3 may again be put to

the House.

S2L sl sle om0 a0 on ST uel g ke U vals
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- Khawaja Mohammad Safdar : Sir, 1 beg to move :

«That Clause 3 of the Bill be substituted by the following,
namely :(— '

“3. Amendment of Article 8 of the Constitution.—In the Constitution, in
Article 8, in Clause 3, paragraph (b) be deleted”.

Mr. Chairman : Yes ?

Mr. Abdul Hafeez Pirzada : He has jto seek leave of the House. I may
inform the Chair as to what is the effect of this amendment. Sir, he wants the
existing Clause 3 of the Bill to be deleted and in its place a new clause be
brought as he has given an amendment at Item 5—the whole clause 3 of the Bill.
He wants that the whole Clause 3, as passed by the National Assembly, :hould
be struck off and in its place a new Clause 3, as proposed by him, should be
substituted. For this he has to seck the leave of the House.
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Mir. Chairman : Yes, he has to go according to the rules.

Mr. Abdul Hafeez Pirzada : He has to seek the leave of the House ; it is
oufside the scope of the Bill.

Mr. M. Rafi Raza : In case of amendment No 5 it amounts to amendment
of the Constitution Bill or really amendment of the Constitution Jtself and an
amendment of the Constitution cannot originate here. It can only originate in
ihe National Assembly under the Constitution itself.

Mr. Chajrman @ Clause 3, under Article 3. ““The Statc shall ensure elimina-
tion of ali forms of exploitation...””

Mr. Abdul Hafeez Pirzada : Clause 3 of the amending Bill, he wants that to

bo struck off and a new Clause 3 substituted by which he wants to amend Article
& of the Constitution.

Mr. Chairman : Amendment of Article % of the Constilution,

Mr. Abdul Hafeez Pirzada : This is about Fundamental Rights—protection
given to certain laws in Schedule I, land reforms etc., which is covered by
Atticle 8 and so it is amendment of the Constitution and, therefore, it cannot
originate in the Senate. -

Mr. Chairman : ‘Any of the laws specified in the First Schedule. .’

Mr. Abdul Hafeez Pirzada : He wants this entire clause to be struck off ‘and
to bring his own new clauce by deleting part of Article 8 of the Constitution.,

Mr. Chairman : You want another Clause 3, which is now to be substituted.
The net result will be that you want this whole clause to go—Yes ?
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Mr. Abdal Hafeez Pirzada : I would like to ask a question througn the
Chair. Can Khawaja Safdar without the leave of the House add threc new
clauses to the Bill which is under consideration here 7

(Interrupticn)
Mr, Chairman : He cannot,

Mr. Shahzad Gul : Leave of the House is not necessary. There is 1o
rule.
SV o ovple anmos TN 05 o OlS ¢ sdie  valss
S W 5 & 4 -
S ok Bodn 882l do Slos tKL lave on 4i o mome 09
' -Fosda o F
Mr. Abdul Hafeez Pirzada : It has to come through the National Assembly.

codh gy Jday ! Y ol o yhno o walss

_ Mr. Niamatoliah Khan : Sir, I support the contention of Mr. Rafi Raza that
this is within the scope of the National Assembly and not of the Senate. The
National Assembly has passed this amendment already.

M_r._ Chairman ; One mintue, please ; let me refresh my memory referring to
the original Article and then the clause and also the amendment.

(Interruptions)

Mr. Chairman : First I want to know the implications. An objection has
been raised. I want to go deep into the Constitution.

(The Chairman started reading the Constitution and amendment etc.)
Mr. Abdul Hafeez Pirzada : It is rule 89.

Mr. Chaiman : Which rule ?
Mr. Abdul Hafeez Pirzada : Rules 89 and 90 read together.

Mr. Chairman : Rule 89—Notice of amendments. “When a motion that a
Bill be taken into consideration is carried, any member may propose an amend-
ment to the Bill *> ¢<If the amendment is an amendment which under the
Constitution requires recommendation, previous sanction or consent of the
President or the Government before it is moved, the notice shall be accompanied
by a request that such recommendation *> You take stand upon which part of
it. TIs this amendment such that it requires previous sanction of the President ?
That does not apply. Rule 89 would not apply, I think.

Mr. Abdul Hafeez Pirzada : Rule 90,

Mr. Chairman : An amendment shall be within the scope of the Bill and
relevant to the subject matter of the clause to which it relates. A Senator. He
wants deletion of that clause and its substitution by a new clause.

Mr. Abdul Hafeez Pirzada : There is no substifution whatsoever when you
seek deletion ! you cannot move an amendment. You are wanting the right to
speak against that particular clause. An amendment for deletion of a particular
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clavse is no amendment. What I am saying is that this is outside the scope of the
pre.ent Bill.  He cannot move it. He wants to incorporate a new clause but the
amcndment that he moves must be relevant to the existing clause in the Bill. See
clause 3 ; what does Clause 3 propose to do? The amendment that he wants to
move to existing Clause 3, is that he wants to throw clause 3 and introduce a
new clause 3. This he cannot do without suspension of this rule or by asking

the leave of the House. “The following conditions shall govern the admissibility
of amendments :—

(This is most important ‘(i) An amendment shall be within the scope of
the Bill’ No. 1.

Mr. Chairman : <. and relevant to the subject matter of the clause to which
it relates.” ¥t must be relevant to the clause.

Mr. Abduvl Bafeez Pirzada : Now, clause 3 is sought to be amended here.
What is the subject matter of clause3. He wants to throw it out the entire
subject matter of clause 3 and wants to substitute a new clause 3. How can the
new clause 3 be relevant to the clause which is sought to be thrown out ? It
must make some amendment to the existing clause 3 which is there and it should
be within tihe scope of the Bill here. We cannot accept another clause 3 which
is not relevant to the previous clause. The substitution of clause 3 that he i
proposing should be relevant to the existing clause 3, otherwise it cannot be
moved.

Mr. Chairman : Yes Mr. Rafi Raza.

Mr. M. Rafi Raza : On this point there is a slight confusion. I think, I am
now referring to amendment No. 5 on the list. Sir, the amendment before the
House, as contained in the Bill, seeks to add certain words in Article 8, clause
(3) paragraph (b) namely ““or as amended by any of the laws specified in that
Schedule”.  Those are the additional words. The amendment can be in respect
of these words, that we chose to add. Now, what is sought in under item No.
5 proposed by Khawaja Mohammad Safdar is the total deletion of paragraph
(b) of clause (3), without any substitution, without any addition or substrac-
tion. So what is being sought is the total deletion of the provision of the Cons-
titution which is not the subject matter here. Here the /subject matter is only
the additional words which the Constitution Amendment Bill proposes to
introduce or add to paragraph (b) of clause (3). What Khawaja Sahib’s amend-
ment seeks to do is total deletion of para (b) of clause (3). This cannot be
admissible as the Law Minister has pointed out, '

(Interruptions)

Nir. Abdul Hafeez Pirzada : It is completely outside the scope of the Amend-
ing Bill, The Bill is now pertaining to the amendment of 3(b) by the addition
ol sorae words. That is the amendment that is referred to in Rule 90, clause 2)
of rule 90. So it can only pertain to change in those additional words, addition
or substraction in the words which we want to introduce, not the entire deletion
of the paragraph, which is sought to be done by the amendment of Khawaja
Sahib.

Mr. Chairman : Khawaja Sahib, do you want to speak or Mr.
Shahzad Gul ?

Kbawaja Mohammad Safdar : Let Mr. Shahzad Gul speak first.
SR YL B VA
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. Mr. Chairman : The difficolty is that you do not listen. [ sayitis for the
first time that the Constitution is being amended. The procedure 1s quite
different so far as the ordinary Bill or Cons titution amendment Bill is concerned.
If the amendment is in the case of Constitution, then you know it must come
through the National Assembly. You cannot do any thing new here unless it is
done in the National Assembly.
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M. Abdul Hafeez Pirzada : Sir, T have got the precise rule. These are the
rules in regard to the amendment. It is rule No. 188 which says.”” An Amend-
ment shall be within the scope and relevant to the subject matter of the motion
to which it is proposed’®>. This is No. 1. '

No. 2. ““An amendment shall not raise a question which by these rules can
only be raised by a substantive motion after notice.”’

This is what Mr. Rafi Raza meant that you are going outside the scope of
the Amending Bill, So far that you have to give notice in the National
Assembly, :

Then No. 3. ¢“An amendment shall not be moved which has merely the
effect of a negative vote. ”’ "1

Sir, what he is trying is the deletion of whole clause 3, which has the effect
of a negative vote.

I may quote here that Mian Mahmud Ali Kasuri raised a similar point that
he wanted to strike out clause 2 of Article 8 of the Constitution and he had to
seek leave because it was the original House. If it was not the original House,
he could not have sought the leave.

Mr. Chairman : Yes, Mr. Shahzad Gul. We know that you can move an
amendment, but this amendment which is sought to be moved now, will be
against the rule and it will be incorrect. In the case of amendments, there are
certain conditions which are to be fulfilled, An amendment must be an amend-

ment to the subject matter of the clause.

Mr. Shahzad Gul ; The clause will remain there. The clause will be only
substituted. .
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Mr Chairman : By your amendment the clavie is eing removed. When
you want to substitute {a‘* for (b) 1t means that (b) must ’he eliminated and (a)
nust be substituted, Substin ution means replace ment of one thing by anoiber
thing. So one thing is comploiely el ;*“mdt\,d and is replaced or substituted by
comething new  This is the ordin ary dicii nery muaﬁ;. g of the substitution.
By substitution you do not add, you 2o not modify, you do not deduct you want
(o substitute. That means the first thing 5: ould Le comy! yaeiy eliminated, com-
pictely dore away with and a new thing chould be substituted.
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An Hon’ble Sepater : If any Member is in doubt any other Member can tell
him the right.

My, Chairman : That I know.
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Mr. Abdul Hafeez Pirzada : The matter is absolutely clear because the effect

of this amendment will be that Schedule I shall be struck off from the §Constitu-
tion. Not only Article 8 paragraph (b) of clause (3), but you will see that...

Mr,. Chairman : How the Schedule be...

Mr. Abdul Hafeez Pirzada : What is sought to be struck off is the language
in the First Schedule ““immediately before the commencing day shall be protec-
ted””. He wants to struck this off. So, Schedule I becomes meaningless.

My, Chairman : The entire Scheduje ?

My, Abdul Hafeez Pirzada : Entire Schedule, ask him ?
-y o 1 sNwe S walps

Mr. Abdul Hafeez Pirzada : et him reply., He need not also move
consequential amendment. He wants to struk off the Schedule from the Constitu-
tion. Does he not ? Then where is the scope ? Rule it out of order.
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Mr. Chalrizan : You must give c*echt to his ingenuity, I give him full

marks. What he could not do directly, he wanted to do by stealth.
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Mr. Chairman : You have heard the arguments of the Law Minister and
Mr. Rafi Raza and the arguments of Haji Niamatullah Khan, honourable Sena-
tor. Now, the subject matter of the clause is the addition of words “‘or as
amended by any of the laws specified in that Schedule’”. This is the subject
matter of the clause. Now, you are moving an amendment which will do away
with that clause completely and you will be inserting a new one which will have
ultimately the result of amending not only the Cenatltmlon but will do away
completely with the Schedule. So, for that..

| % ‘:fj.% st WIS Kuﬂ1 ¢ gk deme ol g
If you want to say that the Senate is not competent to take .....

Mr. Chairman : I say that this amendment will go against the rules and will
be ultra vires of the Constitution. Now, you discuss clause (3). On that you
can make a speech in opposition to clause (3). He can speak, but he cannot
move this amendment because of the consequences which will follow. I upheld
those objections because of the consequences which are against the pr owsmm of -
the Constltutlon But he can oppose clause (3).

Mr. Abdul Hafeez Pirzada : Amemiment is ruled out.
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Mr. Chairman : The amendment is ruled out, but he has a right to oppose
clause (3}.
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Mr. Chairman : So far as the Bill is concerned, 1 do not think that this will
take more than half an hour. Discuss clause (3).

Mr. Abdul Hafeez | irzada : Yesterday, it was agreed that in the morning
session we will pass the Bill.
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My. Chairman : He is not moving the amendment. He is opposing the
clause.

M. Abdul Hafeez Pirzada : As itis 7.

Mr. Chairman : Yes, as it is. Amendment is not allowed to be moved. As
it is. That is understood That is quite clear.
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Mr. Abdul Hafeez Pirzada : This has been Protected.”
Mr. Shahzad Gul : They are already Protected.
Mr. Abdul Hafeez Pirzada : We are only protecting the amendments.
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not to be altered repealed or amended without the previous sanction of the
President,
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Mpy. Abdul Hafees Pirzada : He is speaking on his amendment. Schedule
I is part of the Constitution. He cannot. refer to Schedule I. He will only
speak sgainst the inclusion of the amending Bill. '
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Mr. Chairman : You always surrender to him. Now, the question is :

<«That clause 3 forms part of the Bill.”’

Those who are in favour may rise in their seats.

(Senators rose in their seafs).
(After a pause).

Mr. (Zlu_iirman: Plc‘ase'resume your seafs. Sﬁnce there are 25 V;Otes in
favour of this clause which is more than the majority of the total number of
Members of the Senate, therefore, this clause 3 is adopted and it forms part of
the Bill. Now, we move on to clause 4.

Khawaja Mohammad Safdar : It is almost 2.10 p.m.

Mr. Chairman : Yesterday, it was told to me ..

Khawaja Mohammad Safdar : Sir, we may meet again at 5 p.m, today,

Mr. Chairman : I am informed that this will be passed in the morning
sitting, ‘

Khawaja Mchammad Safdar : Never.
Mr. Chairman : I have fixed the Finance Committee meeting at 5 today,

Mr. Abdul Hafeez Pirzada : The Chairman and the Senators have to g0 in
the Finance Committee meeting at 5 p'm, _

Mr. Chairman : I have fixed Finance Committec meeting, and tomorrow I

am flying to Mianwali, day-after-tomorrow I have a function to preside over and
| have to come on the 28th.

Mr. Mohammad Hashim Ghilzai : From 6.00 o’clock we can go on.

Mr. Abdul Hafeez Pirzada : Sir, we have discussed the matter as much as
they desired. We did not stop them.

Mr. Chairman @ I think, let us continue.

Khawaja Mohammad Safdar : No, Sir.

Mr. Chairman : Well

o ! , what is the sense of the House ? Shall we continue
or adjourn 9 %S =
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Mr. Abdul Hafeez Pirzada : There is no amendment to clause 4.
Mr. Chairman : No amendment. So, I put the question.

Kbawaja Mohammad Safdar : No, Sir, there is opposition.

& Mr. Chairman : So, you are welcome. It is not your’s. It is of Shahzad

Mr. Shahzad Gul : It concerns both. Anybody can oppose it.

Mr. Chairman : They cannot oppose it. This is deletion. But they can
oppose the clause. -
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‘“‘Amendment of Article 17 of the Constitution.—In the Cons-
titution, in Article 17, for clause (2), the following shall be
substituted, namely :— '

“(2) Every citizen, not being in the service of Pakistan,
shall have the right to form or be a member of a political
party, subject to any reasonable restriction imposed by law in
the interest of the sovereignty or integrity of Pakistan, and
such law shall provide that where the Federal Government
declares that any political party has been formed or is opera-
ting in & manner prejudicial to the sovereignty or integrity of
Pakistan, the Federal Government shall, within fifteen days of
such declaration, refer the matter to the Supreme Court whose
decision on such reference shall be final.

~ (3) Every political party shall account for the source of
its funds in accordance with law.”’.



TEE CONSTITUTION (FIRST AMENDMENT) BILL, 1974

ov—t e Bl 35 e G G3by ) I o ol DIy ) ska

B P JEk 8 aEeS (S5 ssas 5 el
vl e i.,_:! a \;ﬁ:"‘)! -ﬁ:" LQS o o j..S Lg,_z_‘__JSI 3 94 5 e ci.:_..
ol ey s by ST T b S
““17. (i) Every citizen shall have the right to form associations or
unions subject to any reasonaole restriction imposed by
law in the interest of morality or public order and
(ii) every citizen not teing in the “service of Pakistan shall
have the right to form or be a member of a political party.

Fvery political party shall account for the source of its
fund in accordance with the law’’.
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Mr. Chairman : Than National Assembly and Senate will also be within this
purview of this definition of association.
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Mr. Chairman : We will come within that definition, the Senate.

Khawaja Mchammad Safdar : No, Sir.
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Political party works against the interest, against the sovereignty and integrity
of the country.
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Mr. Chairman : You want the political parties to go to the extent of work-
ing against the integrity and sovereignty of the country ?
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Mr. Chairman : So I put the clause. No speech ? :
My, Abdu! Hafecz Pirzada : Wha’t is the necessity of making a speech 7
Mr. Chairman : 1t is my duty to ask you. |

Mr. Abdul Hafeez Pirzada : Who wants to speak ? But they should remem-
~ ber that when we came to power, we lifted the ban on National Awami Party.
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Mr. Chairman : You want to speak 7 Mr. Pirzada made only a brief
speach, consisting of only two and a half words, not even three. I did not call
upon you to get up and have the floor. After all, you are a lawyer, you
know it.
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You always have the floor but with permission of the Chair. He has the
right to reply.
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Mr Abdul Hafeez Pirzada : Sir, 1 have already spoken, how can he speak
now ?  Then in that case we will sit.

Mr. Chairman : I won’t allow more than 2 minutes.
Mr. Abdul Hafeez Pirzada : Sir, let them speak as much as they like.

Mr. Chairman : 1 can only give you two minutes.
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| literally said two minutes.
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Mr. Abdul Hafecz Pirzada : They are prophets, they know about the
future,
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L

Mr. Chairman : The question is :
““That clause 4 form part of the Bill.”

Those who are in favour may kindly rise in their seats.

(Members rose in their seats)

; Mr. Chairman : There are 24 votes in fayour of this clause. So the clause
nas been adopted by a majority of the membership of the Senate and stands
part of the Bill. - - :
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Mr. Shahzed Gul : Sir, I beg to move :

Clause V

““That clause 5 of the Bill be substituted by the following,
namely :—

‘5. Amendment of Article 61 of the Constitution.—In the Constitution, ia
Article 61, between the figure, *“(3)’” and the word ““of’’ occurring in the second
line, the words, commas, brackets and figure”’, except the proviso to clause (2)7,

be inserted.
- g Ghte I 0o &osenate [Yly Gls 4 00

Mr. Abdul Hafeez Pirzada : I think this amendment is inadmissible in view
of your ruling on amendment No. 5, already given by you. He cannot move it.

Mpr. Chafrman : You can oppose the clause, but cannot move the amend-
I_I;lg;lt on the same ground given in my earlier ruling. This is also inadmis-
sible. : .
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Myr. Abdul Hafeez Pirzada : He has not sought deletion of the clause ?
Suppose there is no amendment ?

Khawaja Mohammad Safdar ; There is no amendment. But J oppose it.
Mr. Abdul Hafeez Pirzada : You have to claim the right.

Khawaja Mohammad Safdar : Everyone of the gentlemen can speak against
any clause.

Mr. Chairman : He cannot move this amendment because of my earlier
ruling.

Mr. Shahzad Gul : But I can oppose thc clause. -

Mr. Abdul Hafeez Pirzada : Sir, if there is no amendment, the Chair puts
the clause straightaway. '

(Interruptions)
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Mr. Shabhzad Gul : And il the clause is opposed ?

Mr. Abdul IHafeez Pirzada : All right, I do not want to enter into controv-
crsy o Lthey want to create new precedents, let them create. We will tire them
out.  They cannot Ure ug out. We can keep on sitting right round the clock,
we will not be tired, but the practice is that if a Member wants (0 speak on a
clause, he must move an amendment for deletion of the clause which entitles
him (o get up and speak.

Myr. Chairman : There 1s no amendment.

Mr. Abdul Hafeez I'irzada : But Khawaja Sahib has moved an amendment,
which 1s tin order,  Let him move that amendment and speak on it,

Mpr. ( hairman : Khawaja Sahib you can move your amendment.
Khawaja Mohammad Safdar : Sir, this is a wrong precedent.

Mr. Abdul Hafeez Pirzada : I don’t want o speak on this aspect. Sir, |
don’t want to cnter into any controversy. They want to speak on the clause,
they can speak. | am not raising the point because if I raise it I will seek a
decision from the Chair.

Mr. Chairman : If necessary I will give the ruling.

hhawaja Mohammad Safdar : Amendment to the clause is there,

how can
thev speak on the main clause ?

Mr. Abdul Hafeez Pirzada : No. 7 is in the name of Mr. Shahzad Gul and
that has been ruled out,

-
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Mr. Chairman : Do not give me a surmon on this. I will request I don’t
require surmon, '
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Khawaja Mohammad Safdar : 1 beg to move :
‘“That in clause 5 of the Bill, in the proposed amendment to
Article 61, for the word ““ninety’’ the words ““one hundred and
ten®’ be substituted.””

Mr. Chairman : Motion moved :
‘“I'hat in clause 5 of the Bill, in the proposed amendment to
Article 61, for the word ¢‘ninety’’ the words “‘one hundred and
ten*” be substituted **

Mr. Abdul Hafeez Pirzada : Opposed. 3
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My, Chairman : This is ninety days for the Senate. Previously. it was 130.
MNow you want to raise it to 110.

Khawaja Mohammad Safdar : Yes sir.
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Mr. Chairman : Ti’ie question is :
““That in clause S of the Bill, in the proposed amendment to
Article 61, for the word “ninety” the words “one hundred
and ten’’ be substituted.””
Those in favour of it may say ““Ayes”, those against it may say ‘Noes’.
(The motion was negativ:d)

Mr. Chairman : I thaink the ‘“Noes’’ have it, the ““Noes’’ have it, and the
amendment is rejected. Now, T put the clause 5. The question is :

““That clause 5 may form part of the Bill.”
Those who are in favour may kindly rise in their seats.
(Members rose in their seats)
Mr. Chairman : There are 24 votes in favour.
(Interruptions)

Khawaja Mohammad Safdar : I was repeatedly requesting for a break but
no body agreed to it,

Mr, Chairman : Let me announce it again. There are 24 votes in favour of
clause 5. So cluase 5 has been adpoted, by a majority of the total membership
of the Senate. Therefore clause 5 stands part of the Bill,
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Wr. Chairman : What is the sense of the House ?
Khawaja Mohammad Snfdar : Tomorrow.

wir. Abdul Hafeez Pirzada : We can break for a quarter of an hour.

Mr. Chairman : [ would request the honourable Members to be present at
3-15 and any one failing will do it at his own risk. The House is adjourned
till 3-15 p.m. _ _

(The Senate then adjourned till quarter past three in the afternoon)
The House reassembled after break, Mr. Chairman (Mr.
Habibullah Khan) in the Chair.

VMr. Chairman : Did we dispose of Clause 5.

Senators : Yes

Mr. Chairman : Now we take up Clause 6, Khawaja Mohammad Safdar,
you move your amendment No. 6. ;

Khawaja Mohammad Safdar : Sir, I beg to move :

«“That in clause ¢ of the Bill between the words ‘‘shall”’ and
«the’* occurring in the third line, the words ¢‘subject to any
iaw made in this behalf by the Parliament” be inserted.

Mr Chairman : The amendment before the House is—

«“That in elause 6 of the Bill between the words ‘‘shall’” and
«che’’ occurring in the third line, the words -‘subject to any
jaw made in this behalf by the Parliament’’ be inserted.

Yes.

Mr. Abdul Hafeez Pirzada : Sir, I oppose it.
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«and shall be entitled to such salary, allowances and privileges
as the President may determine’’.
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Article 250 rcads as follows :

259, (1) Within two years from the commencing day, provisions shall be
made by law [or determining the salaries, allowances and privileges of the
President, the Speaker and Deputy Speaker and a member of the National
Assembly or a Provincial Assembly, the Chairman and Deputy Chairman and a
member of "the Senate, the Prime Minister, a Federal Minister, a Minister of
State, a Governor, a Chief Minister, a Provincial Minister and the Chief Elec-
tion Commissioner.
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Myr. Chairman ; Yes.

Mr. Abdul Hafeez Pirzada : This is absolutely incorrect to suggest that
under the Constitution Parliament has the power to determine the salary of a
Governor. Article 250 of the Coastitution says: ‘shall...by law’. The law
means the law made by the appropriate Legislature. As the residuary powers
are to go to the Provinces, the position is that the Provincial Legislatures would
be competent to determine salaries of the Governor. This is an anomaly.
Whereas the salary of a Governor is a charged expenditure upon the Provincial
Consolidated Fund, it would be a contradiction. The Legislature or Parliament
never never had this power. It is not said by ‘Act of Parliament’ ; it has been
said ‘by law’ ; that is why it has been considered necessary. Point No. 2 is this
that the Governor does not enjoy any executive powers. He does not discharge
any executive functions as happened under the Interim Constitution. He acts
as constitutional head in the Proviace and representative or agent of the
President. [herefore, the Presidznt should have power to do this. That is

why we have proposed it.
Mr. Chairman : Now the question is :

«That in clause 6 of the Bill between the words ‘shall’ and
‘be’, occurring in the ’ghird line, the words ‘subject to any law
made in this behalf by the Parliament’ be inserted.”’

Now, these in favour of it may say ‘“Ayes’’ those against it may say
“Noes”’ '

(The motion was negatived)

My. Chairman : I think the ““Noes’’ have it, the <“Noes’> have it and the
amendment is rejected. Now I put the clause to the vote of the House.

The question is :
“That Clause 6 stand part of the Bill.”’
Those in favour may kindly rise in their seats. Count.
(Members rose in their seats)  f

Mr. Chairman : Yes, votes cast in favour of Clause 6 are 24, therefore
clause 6 1s adopted by majority of membership of the Senate.

Khawaja Mohammad Safdar : By majority of total méﬂmbership,_

Mr. Chairman : Yes, total membership of Senate.

—— —_ —r i T
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Now, we move on to clause 7, Yes, Khawaja Sahib,—from seventy to
ninety,

Khawaja Mohammad Safdar : 1 beg to move :

““That in clause 7 of the Bill, in the proposed paragraph (g)
the word ‘seventy’ be substituted by the word ‘ninety’,

Mr, Chairman : Amendment moved ; ®

“That in clause 7 of the Bill, in the proposed paragraph (g)
the word ‘seventy’ be substituted by the word ‘ninety’.

Not opposed ?

Mr. Abdul Hafeez Pirzada : Opposed, Sir.
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Mr. Chairman : Yes, Mr. Raﬁ_Raza.

Mr. M. Rafi Raza : Sir I fail to uoderstand why the honourable Member,
Khaw:ja Sahib, shculd get so excited about this very simple matter. 1 would
point out fo him that n almost all federal constitutions, in fact, all federal
constitutions, with the exception of the Indian Constitution, no provision is
made for the numbcr of days during which the Provincial Assembly shall sit.
In other countrics no such provision is made. Here, the honourable Member
would have us believe that this is a limitation on the powers of the Assembly.
In fact, on the contrary for the first time there is a minimum period prescribed,
cven for the Provincial Assemblics.

As for the other remarks about the legislative business, this is, as the Law
Minister pointed but, the miniroum period. There are four different provinces
here.  The business between four provinces could be considerably varied.. We
have small provinces which may not have much business. We have large
provinces which bave considerable amount of legislative business considerable
legislative business in respect of revenue and other matters. There are other
provinces which may not have that large business, Therefore, all that this
Bill seeks to do is to prescribe the minimum period. This is a mandatory

“provision that it should be for 70 days and I fail to understand how this in
any way derogates from the provisions of provincial autonomy. Thank you.

Mr. Abdul Hafeez Pirzada : Sir, | want to put the record straight. My
friend has repeated this thing so often that he would want us to believe that
keep on repeating falsechood and false statements so often until it becomes
the truth.

Khawaja Muhammad Safdar : Falsehood is an unparliamentary word. You
may not impute it to me but it is unparliamentary.

Mr. Chairman : You make the amendment and substitute it by ‘incorrect’,

Mr. Abdul Hafe¢z Pirzada : Incorrect, untruth let us say. 1 dispute what
he has said (hat the provincial legislatures are co-equals of parliament. In
a federation, parliament is supreme, parliament is sovereign ; provincial
legislatures are not supréme wueiiher sove cign., Let usnot mgke. a mistake.
The provincial executive authority and the provincial legislature is sabservient
to federal legislative authority and ths federal executive authority because the
_ sovercign is the whole nation not the units constituting the federation.

Point No. 2, is this that it is absolutely necessary_'for the National
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session because eventually the sovereignty of the nation of the republic vests
in parliament. Therefore, that authority must be there. This is not true of
the provaicial legislature. 1 also dispute what he has said that here the
provinces have surrendered some of their sovereigaty ia favour of the fudira-
tion. We have come from the unitary form of government to a federal form
of government. It is not the case where four independent states decided to
form a confederation first and then_the federation. It is the other way round
and the power vests in the federation, and the federation has been surren ‘e ing,
the federation has chosen by a unanimous agrecment 0 retain som: of ths
subjects and hand over the rest to the provinces.

Mry. Chairman : The question before the House is :

““That in Clause 7 of the Bill, in the proposed paragraph (g)
the word ‘‘seventy’” be substituted by the word “‘ninety”’.

Those in favour of it may say *Ayes”, these against it may say
““Noes’’.

(The motion was negatived)
Mp. Chairman : I think the *“Noes’® have if, the *“Noes’” have it and the

amendment is rejected. Now, I put Clause 7 to the House. Those wno are in
fayour of the motion may kindly rise in their places.

Khawaja Muhammad Safdar : It shonuld have been said that the motion
before the House is that Clause 7 forms part of the Bill.

Mer. Chairman : The question before the House is @
““That Clause 7 stands part of the Bill.”” "
(PAUSE)

Myr. Chairman : There are 24 votes cast in favour of this motion. So,
this is carried by the majority of the total membership of the House, and
Clause 7 forms part of the Bill.

Mr. Chairman : Next, we take Clause 8.
Khawaja Muhammad Safdar : Sir, I beg to move :

“*That in Clause 8 of the Bill, the proposed Explanation be substituted by
the following, namely {— _

Explanation i—In computing the period during which a person
has been an advocate of a High Court or held the office of a
District Judge, there shall be included any period during
which he had held the office of a District Judge after he
became an advocate or, as the case may be, the period during
which he has been an advocate after having held the office
of a District Judge.”.

Mre. Chairman : Motion moved :

“That in Clause 8 of the Bill, the proposed Explanation be substituted by
the following, namg]y po— : |
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Explanation :—1In computing the period during which a person
has been an advocate of a High Court or held the office of a
District Judge, there shali be included any period during
which he had heid the office of a District Judge after he became
an advocate or, as the case may be, the p.riod during which
he has been an advocate after having held the office of a
District Judge.”,

Mr M. Rafi Raza : Opposed.
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Mr. Abdul Hafeez Pirzada : | re Hy give Lim credit for the temerity with
which he assumres certane facts, and he insinuaies that these facts are 1n my
mind, and that | ams doi- g this conly to help a yarticular person. This is
the limit of teierity. 1 do not want to say anything else. I just poiut out
-to hiow that between the District Judee 2nd the High Court Judge. there are
other judieral offices higher than that of the District Judge and below that of
(he Migh Court Judge. There ase vatious Tribunasls vnder the law that have
been set up and I just point out to you oune thing which yiu have yourself
appreciated in this amendment. the great injustice that has been done to the
advocate class in the past and also to the judicial class, There are three
qualilieations to qualify. Before I go to the qualification. I would request
hi:n to kindly 1ezd the first clause of the Article 193 which says that the
President makes appointmezat after consultation with the Caef Justice of
Pakistan, the Chief Justice of the High Court and after getting the view of
the Governor of the Province. Well, do »ou know what the practice is 7 The
practlice is that the names originate from the Chief Justice. W 11, Chief Justices
are not civil judges or magistrates of third class. Has it ever happened 7 1
give him an example. An outstanding brilliant advocate practices for nine
years, then he is offered the District Judge’s post or Chairman of a Tribunal,
like the Income Tax Tribunal, {Member on Income Tax Appeilate Tribunal.
Should he for the rest of his life io.e his opportunity to become a Judge of
the High Court because he will not qualify in any category. In the first
calegory you must have ten years practice or aggregate of ten years as an
advocate of the High Court. In the :econd caiegory. you must have 10 years
of civil service Mind you, Sir, the empnasis is on civil service out of which
‘three years should be service as District Judge. Kindly read vour Constitution,
before you raise any point. Condition N>. 3 is ten years of judicial serv ce.
Tnese are the three categories which qualify. Niw an advocate who has
put in nine years of practice in the High Court—outstanding advocate-—suppose
he goes and becomes District Judge should he complete ten years of civil
service b:fore he qualifies. - That means nineteen yea's. So, the poor man
should not have accepted th: post of District Judge and he should have
completed ten years. This is the difficulty which we have faced in respect of
some appointments in the Punjab and Sind and in so many vplaces and this is
only by way of abundant precantion. Already the Suprems Court has given
opinion in fovour of this amendment,

M. Chﬁirm_an : The question is :

“That in Clause 8 of the Bill, the prop-:}s'ed Eiplanaﬁm be substituted by
the following, namely :— “

*“Explanation. —In computing the period during which a
person has been an advocate of a High Court or held the
office of a District Judge, there shall be included any period
during which he had held the officz of a District Judge after
he became an advocate or, as the case may be, the period
during which he has been an advocate after having held the
coffice of a District Judge.”. | . .

T'hose in favour of it may say ““Ayes’’, those against it may say *Noes”.

(The motion was negatived)
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Mr. Chairman : I think the “Noes’” have it, the ““Noes’ have it, and the
amendment is rejected. Now, I put Clause 8 to vote.

The question is :
““That Clause 8 stand part of the Bill.”’
Those who are in favour of it may please rise in their seats.
(Senators ross in their seats.)
(After a pause)

~ Mr. Chairman :'Twentyfour votes have been cast in favour of Clause ¥
which means that it has been carried by a majority of the total numb.r
of members of the House. Therefore, clause ¥ forms part of the Bil].

Now, next is Clause 9.

Mr Abdul Hafeez Pirzada : Sir, only amendment No. 15 can be moved.
N¢ other amendment can be moved.

Mr. Chairman : 12 is deletiocn, no. 13 is deletion no.

Mr. Abduel Hafeez Pirzada : 13 is direct amendment of the Constitution.
1t has not referred to the Bill before the House.

Mr. Chairman : He cannot move it
Ma S ow g S oS 05t U5 P8 On g e B walss

‘who are or who is for the time being subject to any law
relating to any of those forces.’

- oy éi’u.\mg_ o B w o d}.’.cjy 93 ‘SJ&T Oy v 9 Y (S w
‘or as a person subject to such law.’ |
Mr. Chairman : You move your amendment No. 14. 15 is not deletion.

Mr. Abdul Hafeez Pirzada : 15 is not deletion.

Wir. Chairman : It is an amepdment of only a few words. All right
S. No. 13. ' '

Khawaja Muhammad Safdar : Sir, 1 beg to move :

“That in Clause 9 of the Bill, in the proposed Claﬁse (3), the
words “‘or as a {person subject to such law®’ occurring at the
end, be deleted.”

Mr. Chairman : Motion moved :

““That in Clause 9 of the Bill, in the proposed Clause (3), the
words ‘‘or as a person subjcct to such law”’ occurrmg at the
end, be deleted™.”’

Mr. Ahdul Hafeez Pirzada : Opposed.
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“An order shall not be made under Clause (1) on application
mide by or in relation to a *member of the Armed Forces
of Pakistan in respect of his terms and conditions of service,
in respect of any matter arising out of his service or in respect
of #ny action taken in relation to him as a member of the
Armed Forces of Pakistan,®?
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“‘or who is for the time being subject to any law relating to
any ol those Forces.

Or as a person subject to such law.”’
Mr. Abdul Hafeez Pirzada : Question.
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Mr. Abdul Hafeez Pirzada : *May I submit, there was no Martial Law
when the permanent Constitution Bill was passed.

Khawaja Mubammad Safdar : That Interim Constitation was in force.
~y 2 Op Ol 2 T ks Gpe 55 e - 5 onKe weS ot w e ol
6 LS L oS58 gy LS phod il Gyoe 0E T e o Jg 52
L Gend ol - 5l o5 il Sy Wi S5 K Sl 65, yla Y Jijle WS
S WS Jes T e e

T2 W S et ke

9 = lgd oy o Slaat (& &.;JTWS” é?r..ﬁl w55 w65t e et wal g
t_(J Ham u.w)- mS/ Q}g Sef W W - 4}_ _;.‘\U; ] 52__-‘“ é.ala dl:b N

S - o Bl LS r,L,.“; 55 el 5 equality before law e Cz‘_;ﬁ (S ) gy
sl ple ele I 056 5K sy e b ¢ gg OAa 0 B K iy



780 SENATE OF PAKISTAN [25TH ApRIL, 1974 -

[Khawaja Muhammad Safdar]
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Essay on Constitutional Law by R.F.V, Houston page 44 and I quote :

“The second aspect of the rule of law was summarised by Dicey as
follows :

It meaps equality before the law or the equal subjection of
all classes to the ordinary law of the land adminisiecred by the
ordinary law courts.”’.

That is all.
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Mr. Abdul IHafeez Pirzada : Prime Minister has not said it.

Khawaja Mohammad Safdar : This was in the Press Release.

Mpr. Abdul H afcez Pirzada : No.

Khawaja Mubhammad Safdar : Well, Government has said this.

Mr. Abduol Hafecz Pirzada : No, you are misquoting.

Nr. Chairman : 1t was not in the Press Release, it wés a pewspaper story.
g W e Ll e il il 3 SbRl s e dere valga
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Mr. Abdal Hafeez Pirzada : No, Question., :They are deliberately mis-
quoting. Retirement is no punishment.

35, Ol e ¢ & laf LS u““"“s 21; 5-5/ OF 1 ol o g dedes walgs
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Mr. Abdul Hafeez Pirzada ;: Itis a discretion of the Goverament to e-
employ a retired officer or not to re-employ.

Mr. Chairman : Yes. Retirement is not punishment. Only dismissal is 2
punishment,
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[*x % % % %k % % % % %k ok %k % %]
Mke. Abdul Hafeez Pirzada : How is this relevant to the amendment ?

Mr. Chairman : You don’t make that case or the result of that case the
subject-matter of discussion.
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One should avoid references to such sensitive things.

*Expunged as ordered by the Chairman.
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What will be its effect on the minds of the younger element in the Army ?
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Mr. Chairman : That will be a wrong inference.
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Mian Arif Iftikhar : Sir, point of order.
Mr. Chairman : [ have given my ruling on that.

Mian Arif Iftikhar : But this should be expunged from the record, with
vour permission, Sir,.

Mr. Chairman : Only that part of the speech in which he referred to the
effect of the amendment, in which he referred to them as second class and
having cffect on the younger element in the army, will be expunged. No
reporting in Press with regard to this portion.

Mr. Abdul Hafeez Pirzada : Sir, I object to this. This speech, if made
outside the Parliament, would amount to treason and sedition. I object to
this. This is being done deliberately.

Mr, Chairman : That will be, I don’t mean to say that you are inciting,
but for the younger eclements of the Army. I think you should avoid those
things. :

Mr, Abdul Hafeez Pirzada : You cannot talk treason like that, You have
no right.  You cannot abuse your privilege or right of speech in the Parliament.
You are doing it deliberately becanse you have never forgiven the people of
Pakistan for rejecting you, you must conspire against the people of Pakistan,
you must attack them in the back all the time.

L e p——————r PR

*Bxpunged as ordered by the Chairman.
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iy, Chairman : You see, Khawaja Sahib, in other words, it may be taken

ag & suggestion.

Khawsja Mubammad Safdar : This was not from my mind.

M. Chajrman : But this may have effect on the mind of the younger
element of the Army. '
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Mr. Chairman : Thank you very much.

Mr. Abdul Hafeez Pirgada : Sir, I would like to reply because i have yet to
come zcross a more frivolous argument before this House. Army and Armed
Forces and other sections of the Armed Forces have been dragged into it. Does
he not know what is the exis:ing Constitution, that as far as the Armed Forces
are concerned, they cannot ivoke writ jurisdiction 7 Dozs not he know that
this is the provision since the 12th day of April, 19737 Does not he koow that an
identic 1l provision existed in the 1972 Iaterim Constitution ? Does 1tot he know
that an identical provision existed in the 1962 Constitution ? Does not he
know that a similar provisiona exists in the Indian Constitution? Does not he
Lnow that in the Armed Forces there is no sight of writ or prerogative writ
invoking the writ in the High Courts 2 Can he quote a country ? Why does he
say that now we are reducing them to such and such a status ? He knows very
well that the additional cetegory of people that is being included has notbing to
do with the Armed Forces, that it is applicable to civilians and retired Army
officers alike. Why do you then say that now we are reducing them, now Wwe
are depriving them of the writ jurisdiction ? Are we depriving them from the
writ jurisdiction for the first time ? Why don’t you look at Article 8 of your
Constitution ? You don’t refer to Article 8. Do they have fundamental rights
in respect of their service matters ? They do not have fundamental rights, they
have never had fundamesntal rights in respect of their service matters. You will
be destroying your Armed Forces if you give them the fundamental rights to
challeng the declsions with regard to tbeir promotions and appointments and
transfers and retitements. May I read Article 82 It says:

<“The provisions of this Article shall not apply to—

(a) .. any law relating to members of the Armed Forces, or of
the police or of such other forces as are charged with the
maintenance of public order, for the purpose of ensuring the

proper discharge of their duties or the maintenanceof discipline
among them...”

This is Article 8 which has been repeated in the Interim Constitution. Where
do you give fundamental rights in respect of service matters to the Armzd Forces
or those agencies which enforce law 2 You never give them. And Article 199,
clause (3) is a-solutely clear. Why do you drag these extraneous matters ?

I will now come to your second objection that a category has been included.
What is that category that has been included ? Yes, we have included a cate-
gory. We have included a category of persons who are subject to Army laws,

¢
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who are subject to law< iclating to Armed Forces, and kindly hear who are
those persons.  The defiiition of the purson subject to the Arm,}? Act 1s given
o Sectron 20 sub section (1), paragraph {(a), (b) and (c) of the Army Act.
However, npivet from these peisons who are row made subject, since the
amendment of 1967 ouwards, to the Army Act, all persons, civilians, whether
they be retv ed Ariny oflicials or whoether they have had nothing what soever to
do with the Army, e persons who have been included in this category as
powted out by my [ 1ond. Persons nct otherwise subject 1o this Act who are
acensed of (1) seducing ov atemipting wo seduce any person subject 1o this Act
from Jus duty o allegroiee 1o Governmeat.””  And why not 2 A person goes
and seduces o member of the Avmed Foroes, subverts his loyaliy, shouid he ot
be cubject to this Act? How can you separste the two 7 A conspiracy takes
pluce between a civiliun and an Army officer to use the Aimy 10 over-throw the
Constitutionat Government, 4o you mean to sav that he sheuld pot be subjest
to Army Act? And what is the seend category that come: into this 7 Having
commitied 1a relation to any work of Defenca, a-senal navol, mlitary or Air
Foroe establishment, or station, ship or aircraft, or otherwise in relation 1o the'
nival, military oc Ar Force affairs of Pakistas an of=nce uader the Oficial
Secretg Act, 1923, Sunpose a persos, a member of th: Armed Forces cons-
pires along with the Cuwiliane and they go and steil sensitive designs or
sensttive matesial and commit vielatin s of the Officiz]l Secrets Act. do you
mean to say taat they should not be subject 1o Army Act ? These are the only
two categories who are beiny incluied. and how is the law discrimyati g against
anvone 7 It applies to all civilians. Tasre is n> discrimination of law  These
are the two categories, b cause you cannot separate con:piraiors, seduacers,
persons who go and seducc. How civ you separate those serving in the Army
from outsid rs 7 You will desiroy the very iostitutions of the Armed Forces.

Now, look at the third poiat that has b2ea raisad. [ would iike this to g3 0n
record that my friend said that we passed the Constitution by conseusus, and
now this is a different docum:nt. This i3 what he would love the world to
bolieve, because this is Whxt they have been attempting to do. This is what
they have been trying to do to get out of the Constitution. not respect the
Constitution.  Some of their admirers, some of their colleagues, disown the
Constitution, disrespectfully, outside their own couatry. And they refuse to
rocognise Parliament, and what is he talking about 2 By virtue of this Article,
I would like to ask him to take the trouble and go and see the votisg strepgth
on thiv very Artwele in the National Assembly. It was passed vnanimously
without  single vote abs-ainiog or giving againt this Arlicle. How does he s 17
Haa not the UGonstitution (Amendment) Bill bren pasted by the National
Asiembly unanimously 7 Was there a single nega'ive vore recorded there ?
How does he say that this is no longer the Constitution ? Have we left all
thae vital and important and seasitive fields of division of power between the
Fedoration and the Provinces 7 That has been Ioft in tact in spite of so many
pregiures that have come. Taat was the elusive is.ue which we have put in and
which hne not been there for the 1ast 70 years in the Sub-continent. Who has
kept that issue, And the issus of Federal stcuzture and Provincial strucrure.
There ure a few consequential amendments which one had to make. You have
to kave the country, Have you forgstien ? You were not with us, Khawaja
Sahib, when we made the Counstitution. You were not with us when the National
Assembly met for the first time early in April. 1972. You do not know what
jolta thin damouravy has gone through. You don’t know what sacrifices Peoples
Party, under {ts Chairman, has given to put the democracy on its rails in this
country, I3an't you know after how many years we have brought democratic
system in this sountry ? Don’t you know what have been the conscquences of
autoeratie and dictatorial and army rule in this country ? Don’t you Kaow how
we have lost more than half of our population and half of our country ? You
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seem to forget that. Dorn’t forget that you may not have any stake in this
Constitution, but Pakistan Peoples Party has the biggest stake in this Constitu-
tion. We shall protect it by our blood, by the grace of God, and the people of
Pakistan alongwith us will protect this Constitution.

Mr Chairman : Yes. Now, I put the question to the vote of the House.

The question is :

““That in clavse 9 of the Bill, in the proposed clause (3), the
words “‘or as a person subject to such law’ occurripg at the
end be deleted.”

Those who are in favour of it may say,‘“Ayes’’, those against it may say
e

““Noes .

(The motion was negatived)

Mr. Chairman : I think the ““Noes’” have it, the ““Noes”” have it, and the
amendment is rejected Now, clause 9.

The question 1s :
““That clause 9 form part of the Bill.”

Those who arte in favour may please rise in their seats.
(Members rose in their scats)

Mr. Chairman : Votes cast in favour of this clause are 25. So the clause
has been carried by a majority of the total membership of the House, and it
forms part of the Bill. Now, we take up clause 10, Amendment by Mr. Shahzad
Gul need not be moved, it is a negative amendment, only for deletion. You
want to speak ?

Mr. Shahzad Gul : Yes sir. I beg to move :

““That clause 10 of the Bill be deleted.
Mr. Chairman : For deletion you cannot move. You can speak on it.

Mr. Shahzad Gul : I wiil speak, sir, against the clause. Sir, clause 10 sceks
amendment to Article 200 of the Constitution. I will read the amendment :(—

“In the Constitution, in Article 200, after clause (2), the fol-
lowing new clause shall be added, namely : —

If at any time it is necessary for any reason to increase temporarily the
number ot Judges of a High Court, the Chief Justice of that High Court may
require a Judgc of any other High Court to attend sittings of the former High
Court for such period as may be necessary and, while so attending the sittings
of the High Court, the Judge shall have the same powers and jurisdiction as a
Judge of that High Court Provided that a Judge shall not be so required except
with his consent and the approval of the President, and afier consultation with

the Chief Justice of Pakistan and the Chief Justice of the High Court of which
he is a Judge.”’
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[Mr. Shahzad Gulj

sot ol UVl s -2 la LS delete o5 (ol ool @ 35200 052000 e

v 39ty on Olyed 5 Okl Gugy Judges jamy ooy v ol

433[.1:» e 09 _;5! U@J U @ﬁljfélﬁgyuiglw ji«a aﬁ.‘:@"jd"j

- S K J‘j 9t 533 Ol s u\gj; o e LS Wlgd b o yum w3 8
sl T el Sl Bl ol sl G55 WS 26 2 0Ly

.).

wope el ol K A 0 5 T o g ol L ovde Sl
-uKe S5 o B o dsieS ol BleS g B Y
Mpr. Chairman : I put the clause to the House.

The question is :
““That Clause 10 stands part of the Bill.”

Those who are in favour may please rise in their Seats.

(Members rose in their Seats)

Votes casting in favour of clause are 25. So, the Clause 10 is carried by
gajority of total membership of the Sepate. The clause stand: part of the
ill.

The motion was adopted.
~ Now, we move to Clause "11. There is no ameandment. So, T put the
question to the House.
The Question is : .
““That Clause 11 stands part of the Bill.”’

Those who are in favour may please rise in their Seats.

(Memb:1s rose in their Seats)

Votes cais'tingl in favour of this clause are 26. So, the clause is carried by
a m}gjority of the total membership of the Senate. The Clause 11 stands part
of the Bill.

Now, we move to Clause 12. Khawaja Sahib, you need not move the
amendment No. 17.  You only move 18.

Khawaja Muhammad Safdar : I beg to move !

“That in Clause 12 of thé Bill, in paragraph (b) the proposed addition to
Clause (2) of Article 212 be substituted by the following namely :

‘‘and all proceedings in respect of any such matter which may
be pending before such other court immediatly before the
establishment of the Administrative Court or Tribunal, shall
stand transferred to the respective Administrative Court or
Tribunal on such establishment.”’

Mr. Chairmap : Motion moved :
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“That in Clause 12 of the Bill, in paragraph (b) the proposed additien to
Clause (2) of Article 212 be substituted by the following vamely :

“ind nll proceedings in respect of any such matter which may
be pending before such other court immediately before the
entublishment of the Administrative Court or Tribunal, shall
stund transferred to the respective Administrative Court or
Piibunpal on such establishment.”

Mr. Abdul Hafec¢z Pirzada : Opposed.
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Mr. Abdul Hafeez Pirzada : The object of providing administrative courts
and tribunals in the Constitution was to provide pleading and cheap justice
in respect of service matters, and simultancously to reduce the pressuré On
superior courts and civil courts in the country ; that is precisely why exclusive
jurisdiction was conferred by the Constitution on administrative courts and
tribunals to the exclusion of superior courts including the supreme court and
the high courts. - Point No. 2 is this that the scope of proceedings before the
high court or the supreme court or before the civil courts would be different
from the scope of the proceedings before the administrative courts and
tribunals. That is why proceedings cannot be transferred ; that the scope
of proceedings or pleading of writ jurisdiction is very very limited and narrow,
where the scope of pleading before the tribunal would also include question
of facts which can be gone into. Therefore, it will be in the interest of the
agrieved party if they were given an opportunity of presenting a fresh pleading
and fresh case. The third point is that the law had already been given a
period of limitation or passing from the abatement of the proceedings to
go and apply within a period of 90 days, and these tribunals are going to
be set up all over the country ; on the contrary expenditure to be incurred
will be less for the people.

-Mr. Chairman : The ameadment moved by Khaw:ja Safdar :

““That in Clause 12 of the Bill, in paragraph (b) the proposed addition
to Clause (2) of Article (2) of Article 212 be substituted by the following,
namely :

<sand all proceedings in respect of any such matter which may
be pending b:fore such other court immediately before the
establishment of the Administrative Court or Tribunal shall
stand transferred to the respective Administrative Court or

9y 92

Tribunal on such establishment™.
Those who are in favour may say ‘Ayes’’, those against may say “‘Noes”.

(The néotion was negatived)

Mr. Chairman : I think the ‘“Noes have it, the ‘“Noes” have it and the
amenament is rejected. '

The question before the House is :
“That Clause 12 stand part of the Bill.”
Those who are in favour may kindly rise in their places.

(Members rose)

_ Mr. Chairman : 25 votes have been cast in favour of this clause which
is a majority of the total membership of the Senate. Therefore, Clause 12
is carried and forms part of the Bill. :

Clause 13 no amendmen).
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Phe question before the House is -
““That Clause 13 stand part of the Bill.”
Those who are in favour may kindly rise in their places.
(Members rose)

Mr. Chairman : 26 votes have been cast in favour of this Clause. So,
the olause is carricd by the majority of the total membership of the Senate.
Therefore, Clause 13 stands part of the Bill,

Next Clause 14.

Khawaja Muhammad Safdar : This amendment is not ia ‘respect to Clause
14, this is in respect to Clause 16. There is no amendment to Clause 14.

Mr. Chairman : The question before the House is :
“That Clause 14 stand part of the Bill.*”
Those who are in favour may kindly rise in their places.
{Members rose)

Mr. Chairman : 25 votes cast in favour of Clause 14. So, the clause is
carried by the majority of total membership of the House. So, Clause 14
forms part of the Bill.

Now, we take up Clause 15. There is no amendment to this clause.
The question before the House is :
““T'hat Clause 15 stand part of the Bi]l.”
Those who are in favour of it may kindly rise in their placeé:
(Members rcse) |

Mr. Chairman : 25 votes have been cast in favour c;f clause 15. It has
been carried by a majority of the total membership of the House. Therefore,
Clause 15 forms part of the Bill. |

Now, Clause 16.

Khawaja Muhammad Safdar : Should I move both of them ?
Mr. Abdul Hafeez Pirzada : One is enough.

Khawaja Mubammad Safdar : Sir, I beg to move :

“That Clause 16 of the Bill be substituted by the following, namely ;—

16, Amendment of Article 272 of the Constitution.—In the
‘Constitution, in Article 272, in the marginal heading before
the word “First” the words “Constitution of”’ be added™.” |

Mr. Glislrman : The amendment moved is : |
“That Clause 16 of the Bill be substituted by the following, namely :—
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[Mr, Chairman]

““16. Amendment of Article 272 of the Constitution. —In the
Constitution, in Article 272, in the marg!nal heading before
the word ‘“First’’ the words ““Constitution of’’ be added”’,

~ Mr. Chairman : Is it not an error of printing ? I think it is not an error
of printing.

Mr. Abdul Hafeez Pirzada : What has happened that in the marginal
heading of Article 272, the marginal heading has been given as ““First Senate’’.
Now, there is no such thing like the first National Assembly which is capable
of dissolution. Senate is a continuous body, it does not dissolve. That is
why this balf splitting. How it will read.

Mr. Abdul Hafeez Pirzada : In the National Assembly we have created
it by saying ““first Constitution of Senate’’ ; the initial constitution of Senate
and what Khawaja Sahib wants is ‘“Constitution of the First Senate™.

First Senate is not a misnomer. There ore, 1 0ppose this ameadme 1it.
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Mr. Chairman : If this clause lS adopted thcn we would read hke this
“The constitution of First Senate.’ :
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Mr. Abdul Hafeez Pirzada : The way National Assembly has passed it the
marginul heading will read as “First Constitution of the Sznate. This is what
I coffeel, becuuse Senate is a permanent body. It has come into being.
Subsequently, membership is going to increase. National Assembly will be
lirst Natiowal Assembly, second National Assembly hird National Assembly,
becauke every time National Assembly completes its teaure or is dissolved on
the advice of the Prime Minister, a new National Assembly comes into being.
There is no conunuity for National Assembly where: s the Senate is a perpetual
body and 1t remains with the same continuously. '
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Mr. Chairman : But according to the rule of interpretation this marginal
heading will be interpreted in the light of the Article as amended.
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w Uﬂb _).S"&..B.t.x.e : Q}-o__jt:?__- L?;ka.
Now, the question before the House is :

“That Clause 16 of the Bill be substituted by the following
namely :(—

“16. Amendment of Article 272 of the §Constitution.—In the Constitution,

in Article 272, in the marginal heading before the word “First’’ the words
““Constitution of’’ be added.”

Those in favour of it may say ‘“Ayes”’, those against it may say “‘Noes”’
(The amendment was negatived)

Mr. Chairman : [ think the ‘“Noes’’ have it, the ‘‘Noes’® have it and the
amendment is negatived.

Now, I put clause 16 to the vote of the House.
Now the question before the House is :

<“That clause 16 stands part of the Bill.”’
Those who are in favour may kindly rise in their places.

(Members rose)

My. Chairman : 25 votes have been cast in favour of this clause 16.
So, it has been carried by majority of the total membership of the House.
Now we take up clause 17. No amendment.

The question before the House is :
““That clause 17 stands pait of the Bill”’,

Those who are in favour may kindly rise in their seats.
‘ " (Members rose)

Mpr. Chairman : 25 votes have bcen cast in favour of clause 17,

So, it has
been carried by majority of the total membership of the House.

Therefore, clause 17 form part of the Bill.

Now, we come to title, preamble and clause 1.

There is one amendment to it.

Now, the question before the House is @
““That title, preamle and clause 1 form_ part of the Bill”’.,
Those who are in favaur may kindly rise in their seats.
(Members rose)

Mr. Chairman : 25 votes have been cast in favour of title, preamble and
clause 1. So, they have been carried by majority of the total membership of
the House.

Now, title, prcambie and clause 1 are adopted.
Mr. Abdui Hafeez Pirzada : Sir, I beg to move :
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“That the Bill ‘o amend the Constitution of the Islamic Repub
lic of Pakistan [The Constitution {First Amendment Bill,
1974], be passed.

Mr. Canirman : Tie motion befure the House is
“*“That the Bill to amend the Constitution of the Islamic Rezub

lic of Pzkistan [The Constitution (First Amendment) Bilj,
19741, be passed.

Khawaja Mohammad Safdar : Opposed.
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Mr. Chalrman @ Thank you. You want to speak ? ,

Mr. Abdul Hafeez Pirzada : No.

Mr. Chairman : All right. I will put the question.

Fhe question before the House is :

““T'hat the Bill to amend the Constitution of the Islamic Re-
public of Pakistan [The Constitution (First Amendment) Bill,
1974, be passed.’’

There shall be division on this motion. Let the Division bell be rung for
two minutes.

This is the last inconvenience to which you are being put.
(The Division Bell then started ringing)

Mr. Chairman : Now, please resume your seat. The question before the
House is :

““That the Bill to amend the Constitution of the Islamic Re-
public of Pakistan [ The Constitution (First Amendment) Bill,
1974], be passed.”

““Ayes” to my right and “Noes’’ to my left, divide please.
(Then the Members divided)
Mr. Chairman : Now, Gentlemen, I announce the result of the voting.—
HAes®, aesaen 28
PN e 2

So, the motion is carried by a majority of the total number of Members of
the Senate. The Bill is passed.

Ion’ble Members of the House, there has been no business left for us. The
Howne stands adjourned sine die.

(Then the Senate of Pakistan adjourned sine die)



