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SENATE DEBATES

SENATE OF PAKISTAN

Wednesday, the 25th August 1976

The Senate of Pakistan met in the Senate Chamber (State Bank Building),
Islamabad, at ten of the clock in the morning,
Khan} in the Chair.

Mr. Chairman (Mr. Hebibulluh

(Recitation from thie Holy Quran)

LEAVE OF ABSENCE

IS

-
Mr. Chairman : Gentlemen, there is a lcave application by telegram
Senator Siddiqui.

f:om
It reads: g
“ Serious flood situation.

Grant leave for the session.
Should the leave be granted ?

(The leave was granted)

Mr. Chairman: Leave is granted.

Now, we takc up legislative business.

THE DEFENCE OF PAKISTAN (THIRD AMENDMENT) BILL, 1976

Mr. Chairman : At the concluding stage of the discussion
not in the Chair, but I think, the discussion will be re

yesterday, T wag
csumed today ?

Ma'ik Mehammad Akhtar (Minister for Law and Parliamentary Affairg) ¢
Yes, Sir. It is to be continued in the first reading.
and Mr, Masud Ahmad Khan have to speak.

Mr. Shahzady Gufv“aﬂd

Mr. Chairman : Was the first reading not over ?

. Malik Mohammad Akhfar: No, Sir

(79)
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_ Mr, Chairman: [ would like to know the name of gentlemen who would
like to speak. :

(Pause)

Mr. Chairman : Mr. Shahzad Gul, Mr. Masud Ahmad Khan. That at all.
Two persons. All right. Yes, Mr. Shahzad Gul.
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“Clause 13, sub-clause (1): A person sentenced by a Special Tribunal f
after the 14th day of August, 1974 shall have a right of appeal to the High
Court within a period of 30 days from the commencement of the Defence of

Pakistan (Second Amendment) Ordinance, 1976.”
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Mr. Chairman: What are you objecting to?
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Mr., Chairman : Second Defence of Pakistan Ordinance ?

Mr. Shahzad Gul: Yes, Sir.
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It says:

« The Defence of Pakistan (Second Amendment) Ordinance, 1976 and
the Defence of Pakistan (Third Amendment) Ordinance, 1976 are

hereby repealed.”
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Malik Mohammad Akhtar: I will explain that, Sir,

speech. That is not a legal objection.
a speech. 1 will reply to it.

a in my winding up
That is an objection raised during
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Malik Mohammad Akhtar : On a paint of order, Sir. I have got great
respect rather love for my honourable brother, but these very words he has
repeated for the fifth time. I am noting it. He cannot repeat his own argu-

ments in the same breath. He can say and pass on. Repetation of arguments
will not help us, but will waste our time. '
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“ Except as may be Provided in this Ordinance or in any rule made there-
under or in any order made under any such rule by the Central Government

?~ ot the Provincial Government or by an officer not below the rank of Collector

empowered under sub-section (4) or sub-section (5) of §ection 3 to m}ake‘:suph
order, the ordinary criminal and civil Courts shall continue to exercise juris-
diction ", ‘ .
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Mr, Chairman : You have to reply to these legal objections.

Malik Mohammad Akhtar: Yes, Sir, I will reply.
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 #falik Mohammad Akhtar: Sir, the rules are very clear, and I rais d this
objection even yesterday, and the honourable Leader of the Oppt tcn did
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osi
agree that the matters which are sub judice shall not be discuss Pd He is dis-
cussing the cases as if the cases were ‘not on sound grounds.
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[Mr. Shahzad Gul]
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CASES MAY PREJUDICE THEIR MERITS
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POINT OF ORDER RE: COMMENTS ON THE CHAGRES OF
SUB JUDICE CASES MAY PREJUDICE THEIR MERITS
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Again the merits of cases are being discussed.

U o & U & o & ouny ‘Lf’ U S = o 4
-u‘:‘”d‘c{.;f"b’cf&l}‘a)

wf'l S b 7'9[ L UL‘ uer i =l d"(‘fj %A’L" Cyse :y?c",i.‘r?,. VL"
- W = =~ b s ui':r‘ U2 &fa e Al

S e S e s g Sy e B Ll

ot !d!"f?ﬁid'g'%uﬁ(?ﬁé’/éwf&?frid:uf’}vg.u,«ue
o ol o G S I B S g S oo Ked 5 P
S s S ol U

w(lﬂlwuﬁ»fwuﬁ;«‘r‘ib";«faw Ly Sz o Jf s oW
géi}"u““&;ﬂEW&?P&/MB}?AJ"’(VJUF%’/W-cﬁb‘”‘vw/
-u»fcwcﬂéﬁbvufﬂasusﬁ&«uz«‘_ﬁbyuw

U{dezéu’?’c”gxw/;u?fﬁﬁfauﬁ;wﬂ%ghe

g’u"“' Bl IBT o ,JOJ’WJ&L{WJ'.:J uygi’kjuqﬁbﬁ,”,yawwh
L of o om & o) o S e g g g O I e
wwxﬁmiuéacz@/w@t&fvﬁjwﬂw,,: o o

‘é—f,ﬂ"“:.saﬁﬂ’,cﬂf(f.

U‘l’s"la'da:a"wuc’du":}’iﬂ,ubru by <l d’)’)zj”w"*’

-a'wdgﬁwawiwﬁ,\z-awﬁ}uma,jﬁﬁeé

¥




£ty Y L& , . o .
=P e e W) LS gy - UL Ci}i’/ U o S oo {.b’ U oudis Ui
. 4 . - I 4 . -
IO R g RS RV s uﬂsf O =P e (v U}J’I j:f Us? ¥ o«

o pﬁ.;”a’

86 L SENATE OF PAKISTAN [25TH Aucust, 1974

L e g Loy o WP P dta-:i yord U&:’/ A U)JL,&; 77 DA ‘u.'./i%?

= S S S o G P E e S B S e e g e s

0o/ AU P 2 e e B B A e B S S
= o AR L b oo JolS oy 0 2 e S

- =? | fflg.{ 12'7} Sk :d@)ﬂ Ly.?}/y’ preg 3(}3 L‘ﬂy‘

j}? Jtv/;‘ L/”}} ,.5, th@ £2&uﬁ3" dJi} JL}}J‘ ,g’/ c?) d) dtiﬁ C; u”?’ : U:.&/f.tg ‘:_,ng

7

S

A BT N T PR P N SR P R S g

%

¢ . b ws 2 B i - %
o uf‘:,,,; Jiﬂ@.; Uli J Ln? /.f ,,{ {Jﬁg = ).?/ 3)%:}?1 e | uﬂfm] =z o }{ S

(%% &) @

- kel o Lg@“:’/ o

U S P g S s Jle o e Sy wl 5B Uy

U U POV e ST e - Sher T Lol Uy p e g LGe

- e S e Sl B ) T o g b Dl e g
< S o Ul g S0 e »ik 2 SRy e ) Ny UL

w R Ry /’/ 24N 3

= Ul g =4 W 5 = e b S Ui P e o (F e S
J ,L:.a; 0 sl g fIA) Y d{ UB & (w2 SRel Ay - 2 LU

‘51)?..' =7 u;?‘;i o o = e..f(dcdj ublj:-;)‘ al Y ub A7 pymes Ui"‘/‘;‘i“f h_‘_‘,ug
U A Z U e R S e Sl Doy e

A ¥ -2 FlU d‘,tﬁjf ‘j{ U 22wy e U Ul v o= W gy S

u"w y’t‘” L"ﬂi’ ‘U)‘” w‘*? g U ‘u.*:‘”' czﬂ‘.’ e h-,:,/‘d ¥ o~ ,:igj,ag i a/‘-t:
"Vc:‘” oy b dﬁ.‘.f f’/u:'” E IR AV =

The point of order raised by Mr. Masud Ahmad Khan is upheld, and
I wouid request the hon’ble Member, Senator Shahzad Gul not to comment on
the charges for which some of the political leaders have been arrested, because
that will prejudice the merits of the case. You cannot offer comments at this
stage. ' ‘
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‘ Mr. Chairman : Was no ruling given by the Presiding Officer at that time
n my absence ?

Malik Mohammad Akhtar :

Two objections were taken, and they were
relevant to a certain extent.
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Malik Mohammad Akhtar They are to be answered. Let us see.

Mr. Chairman : Yes, proceed.
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“ Special Court means a Court set up under clause 4 7.

- T Y SR
“ Certain offences triable by the High Court—An offence specified in the
Schedule committed by any person whether before or after the commencement
of this Order shall be tried by Special Court in accordance with the provision
of this Order where the Central Government by Notification in the official
Gazette specify such person or direct. No Court other than the Special Court
I shall try offences which shall be tried by the Special Court under clause 1.”.
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Mr. Chairman : It is quite clear.
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Mr. Chairman: He is going too far. He is inviting the Opposition to
contradict him.

Malik Mohammad Akhtar: I do not think we can end like this.
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Power of directions to the industries, 491, clause 3 of the Rabey corpus.
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“ Nothing in this section shall apply to a person detained under the Bengal = A
State Prisoners Regulation, 1880, Bombay Regulation, . . . . . or the State Prisoner ’

Act,........ or the Security of Pakistan Act, 1952 or any other law providing
for preventive detention.”.
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He may read the o-riginai Ordinance,

There is also right of appeal in i
original Ordinance 30 of 1971.
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Mr. Chairman : You will wiad up.

Malik Mohammad Akhtar (Minister for Law and Parliamentary Affairs) ©
Yes, Sir. 1 am grateful to the Members from both sides of the House that
they participated in the dcbate, and it has been quiie lively, dignified and.
constitutional debate, and we have tricd to be relevant. It is true that we
should have only discussed section 10 and section 30 in which relevant
amending Ordinance is. But, somehow, some reference has been made, and
the Government has been maligned, but I will not go into the details of what-
ever was alleged. I would only refer and rebut to the minimum possible:
extent, and 1 would try to wind up my speech in cight or ten minutes.

Sir, the first objection raised was that we arc responsible for bringing
forward these laws whereas, although it will be a small repetition, your honour
stopped me, and I did stop, but it was subsequently taken by the Opposition,
and with your permission, 1 would say that Article 280 was inserted in the
Constitution by unanimous decision, and that Article also envisages that all the
laws made under the proclamation issued on the 23rd of November 1971,
shall be decmed to have been validly made and this is one of those laws, and
as such. Sir. the commencing date of Constituticn was 14th of August, 1973,
and all the 10 political parties, who have party to the Accord of October, 1972,
signed the Constitution as well as this provision.

Now, Sir, thereafter what happened about continuance of Emergency and
Emergency Laws was, I will explain in two minutes. 'The proclamation was
placed in September, 1973 before the House, and it was approved, and by a
second resolution the Emergency was extended for six months. Again, in
February, 1974, it was extended for another six months, and before those six
months could expire. there was a third amendment of the Constitution, and
amendment of the Constitution has got procedure. Tt was amended. The
third amendment was inserted by two-third maiority of the National Assembly
and over all maiority of the membership of this House. As such, Sir, the
Emergency as well as the laws includine the Emergency Laws including the
present Law, have been upheld. validated and conformed from time to time
up-till now. And then. Sir, there is a provision, to move a resolntion under
Article 232 sub-clause 7. to disapprove the Emercency. and nobodv has come
fyeward.  As such, Sit. T consider that whatever the Gevernment is doing it not
‘only constitutional, but it also has the sanction of the Parlrament.
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‘Then, Sir, a mention was made that we are violating the fundamental
rights. The Government is proud, rather I feel privileged to announce over
here that the fundamental rights, which were suspended in 1973 after coming
into force of the Constitution, were restored and made justiciable in 1974.
So, fundamental rights do exist in the country. Could you name a single
country where there is emergency and fundamental rights are being continued ?

This was, Sir, by way of general remarks which were made and I have
answered them.

Now, coming to the particular Articles of the Consfitution which were
referred to by honourable Senator Khawaja Mohammad Safdar after which
I will also deal with two points raised by Mr. Shahzad Gul, in the concluding
part of my speech. He has said that under Article 10 when a. person is
arrested, for there are two parts of Article |—one deals with detention and the
other wiih arrest—he has got to be produced belfore a magistrate within twenty-
four heurs, and that by excluding the jurisdiction of magistrates or other courts,
we are violating that part of the Constintution. Well, Sir, the fact is that the
persons who are accused of offences under Defence of Pakistan Rules are
cxclusively triable by Special Tribunals and are to be brought before the
Tribunal. Sir, the Tribunal consists of three members one of whom has
necessarily to be a District Magistrate or Additional District Magistrate, and
naturally he is a person who comes within the definition of Magistrate. Then,
Sir, when the accused is produced before that Court, he is naturally remanded
as is normally done. Even in today’s paper I have seen a news to this effect.

ok

Then, Sir, Khawaja Safdar has said that under Article 212 we could not
constitute the Special Tribunals. Sir, my briefing is and I consider it is correct
that under items 1 and 2 of the Concurrent Legislative List Criminal Law and
Criminal Procedure fall within the competence of the Federal as well as provin-
cial governments, and under those orders we are constituting these Tribunals.

Then, Sir, Mr. Masud Ahmad Khan has given a very good speech. He
has referred to Aricle 280, and I have also referred to the fact that this law
is being validated.  Then, Sir, reference was made to Article 12, and it was
said that those amending Articles or even the Defence of Pakis'an Ordivarce
by recent amendments would entail or ensue <fome sort of retrospe
punishmen's. That is not correct, because refusing the right of appeal is =n
punishment.  Recently in a different cace we had the judgement of the Lab
High Couri on this issue. So, these were the various cbjections. 1 may again
repeat that in respect of fundamental rights we are not violating them, rather
we are continuing them. Then, there is no such thing provided as retrospec-
tive punishment, Then, violation was alleged in respect of Article 12 and Article
10. That too is not correct. it is being validated and complied with.

Then finally, Sir, it was said that Article 212 does not centemplate such
tribunals. My answer is that as T just referred under item 1 and 2 of Con-
current Legislative List, we are competent to frame such law and to set up
such Special Tribunals. ‘

Now, Sir, Mr. Shahzad Gul has raited two points which I consider he
would not have raised if he had thoroughly gone through the Bills. Sir, it 18
o fact that in Clause 4 of the Bill it is mentioned :

“ The Defence of Pakistan (Second Amendment) Ordinance, 1976
(XXM of 1976), and the Defence of Pakistan (Third Amer&?«
ment) Ordinance, 1976 (XXIX of 1976), are hereby repealed.”
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His grievance is why the two Ordinances have not come in the form of
Bills before this House. The explanation is very simple, and he can have my
file after I conclude my speech. The position is that first an Qrdinance was
made and then a subsequent Ordinance was made. An amending clause was
only substituted by the subsequent Ordinance.  Naturally wunder Article 89
when the Ordinances are placed before the National Assembly, they are con-
veried into Bills. So, two Bills went before the relevant Standing Committee,
but because a certain provision was deleted through one Bill and in the second
Bill a provision was substituted, the Standing Committee converted it into one

Bill. Then, Sir, the Constitution is very clear on the point that this House -

is competent to consider a Bill which is transmitted to this House by the
National Assembly. As the National Assembly has transmitted the present Bill
so that objection does not hold good. This point was also raised at an ecarlier
stage when we consolidated the two Ordinances iatc one Bill, but it was not
pressed. We have been deing that repeatedly.

The other objection was that section 13 is providing by its amendment
exclusive jurisdiction while section 14 talks about the jurisdiction of ordinary
courts. The matter is very simple. If you look into section 13A it only bars
such cases which are under trial before the Special Tribunal that no court
mav interfere with those matters. Section 14, on the other hand, deals with
those matters which in some form are being tried are triable or in which some
orders are made by different courts. So, Sections 13 and 14 have got no con-

nection with eaech other. )

. . . G e 1 oy
Sir. these are my simple submissions, and we can deal with the rest of
the points when the third reading stage comes.
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My, Chairman : Do you want 15 exercise yourself assumed right of reply ?
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Mr. Chairman: 1 will put the question now. The question before the
House is :
“ That the Bill further to amend the Defence of Pakistan Ordinance,
1971 [Tne Defence of Pakistan (Third Amendment) Bill, 19761, as
passed by the National Assembly, be taken into consideration. ”
. © (The motion was afé’opz‘e;r?) .
Mr. Chairman: The motion is carried.
Now, we take up clause by clause consideration of the Bill. I think, .
there is no amendment moved to Clause 2. So, I put the question,
The question before the House is : )
“ That Clause 2 forms part of the Biil ”.
. (The motion was adopted)
Mr. Chairman : Clause 2 forms part of the Bill. =
% 3. There are no doubt some amendments to Ciauce 3. Khawaja Mohammad
Safdar and Maulana Shah Ahmad Ncorani have to jointly move scme amend-
ments to Clause 3. Yes, Maulana Sahib.
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Mir, inmm“ : That in Clansz 3 of the Biil, the prcp;se% new  sub-
| seciion {2) of section 13, 1
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Maulana Shak Ahmad Noerani: Sir, sub-section (2) of section 13 reads :
“ (2)Chapter XXIX of the Code shall apply to the suspension, remis-

sion and commutation of senterices passed by a Special Tribunal,
so, however, that the powers exercisable by the Provincial

Government under that Chapter shall be exercised by the Federal

Government 7,
-cﬁgf#u“‘vu*ﬁt“ﬂd{g!

Malik Mohammad Akhtar: No reply is necessary, because he has not
made a statement,
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Malik Mohammad Akhtar : This is not a clause. It cannot be put to the
House.
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Mr. Chairman : Thank you. B : : .

Malik Mohanunad Akhtar ¢ Sir, even now under Article. 45 the power
vests with the President, and I do not consider there is much departure,

Mir, Chairman : All right. The question before the House is.
(Pause)
Mr, Chairman: No, no, I am SOITY, there are more amendments.
Malik Mohammad Akhtar : Aﬂ should be moved.
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Maulana Shah Ahmad Noorani Siddigi: I beg to move :

“That in Clause 3, in the proposed new section I3A, in sub-section
(1), between the words ‘Court’, and “shall’ occurring in the fifth and
sixth lines the words ‘except the High Court’ be inserted.”

Mr. Chairman : The amendment moved is :

“That in Clause 3, in the proposed new section 13A, in sub-section
(1), between the words “Court’, and “shall’ occurring in the fifth and
sixth lines the words ‘except the High Court’ be inserted. ”

Malik Mohammad Akhtar : Opposed.
Mr, Chairman : Next.
Maulana Shah Ahmad Noorani Siddigi: I beg to move :

“That in Clause 3 of the Bill, in the proposed new section 13A, in
sub-section (1) the words ‘a case exclusively triable by a Special
Tribunal is registered at a police station, occurring in the eleventh
and twelfth lines be substitu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>