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SENATE DEBATES
SENATE OF PAKISTAN

Tuesday, September 7, 1976

The Senate of Pakistan met in the Senate Chamber (State Bank Building),

Islamabad, at half past nine of the clock in the ,morning, Mr. Chairman
(Mr. Habibullah Khan) in the Chair.

(Recitation from the Holy Qur’an)

Mr. Chairman: Now, we take up questions.
DEFERRED STARRED QUESTIONS AND ANSWERS
(Originally set down for answer on 4th September, 1976)

Khawaja Mohammad Safdar (Leader of the Opposition) : Question No. 36.
Mr. Chairman : Yes.

TAKEN-OVER MILLS

36. *Khawaja Mohammad Safdar: Will the Minister for Agrarian |
Management be pleased to state the number of flour mills, husking mills and
cotton ginning mills separately taken over in each province ?

Syed Qaim Ali Shah Jillani (Read by Ch. Mumtaz ‘Ahmad,  Minister of
State for Agrarian Management) : The number of flour mills, husking mills and
cotton ginning mills taken over in each province is as follows :—

Flour Mills ¢

Punjab w . ‘e - 61
Sind - .. o . x - 35
N.W.F.P. .. 5 - ‘e 17
- Baluchistan i .. .. .. 11
Total .. 124
Rice Husking Mills ¢
Punjab s » 5 . 781
Sind ;B . & .o ‘s 713
N.W.F.P. s .. . .. 3
& Baluchistan - . . .. 14
Total .. 1,511
..  Cotton Ginning Mills : '
~ Punjab .. .. o .. 486
Sind T . g w .. 160
Total .. 646

(417)
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Mr, Chairman : Next.

Khawaja Mohammad Safdar : Question No. 37.

Mr. Chairman: This will come up for reply on Cabinet day. That is
what is written on my agenda. This wiil come up on the day for the Cabinet
day. So, you move on to 30 by Mian Ihsanul Hag.

(Originally set down for answer on 26th August, 1976)

PunJAB QUOTA IN NATIONALISED BANKS AND FINANCIAL INSTITUTIONS

20. *Mian Thsanul Haq: Will the Minister for Finance, Planning and
Development be pleased to state :

(a) whether Government has decided to give 50 per cent leprescﬁtati(m to e
the persons domiciled in the Punjab at pfcs1denf1a1 and executive levels in the |
nationalised banks and other financial institutions ;

(b) whether it is a fact that the nationalised commercial banks and other
financial institutions have not constructed suitable buildings to accommodate
their Regional and Zonal Offices at Lahore ; and

{c) if reply to (a) and (b) above be in the affirmative, the reasons therefor 7

Rana Mohammad Hanif Khan (Read . by Mr. Hafeezullah Cheema.
Minister for Railways): (a) No. In making these appointments, the profes-
sional qualifications, experience and sultabﬂlty of the persons concerned are
taken into consideration.

-

(b) No.

{c) Does not arise.

Mr. Chairman : Yes.

Khawaja Mohammad Safdar: No. 3 Sir.

- (Originally set down for answer on 10th August, 1976)
INQUIRY ‘AGAINST VICE-CHANCELLOR OF QUAID-I-AzAM UNIVERSITY

5. *Khawaja Mohammad Safdar: Will the Minister for Educatloﬁ and oy "
Provincial Coordination be pleased to state :

(a) whether it is a fact that an Inquiry Committee headed by Mr. Justice
Mohammad Siddig, a retired Judge of the High Court, Lahore, was appointed
to inquire into and report on a number of allegations of corruption, embezzle-
ment and misappropriation of University funds against the Ex-Vice-Chancellor
of the Quaid-i-Azam University, Islamabad ;

(b) whether it is a fact that the Inquiry Commitee has submitted its report
to the Government ;

(c) whether the Government is prepared to lay the said report on the
Table of the House ; if not, the reasons therefor ; and s

(d) the action so far taken by the Government against the University il ~
officials found guilty by the Inquiry Committee ? . 3
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Mr. Abdul Hafeez Pirzada (Read by Malik Mohammad J affar, Minister of
State for Science and Technology, Cultural Affairs and Provincial Coordina-
tion)

(a) Yes. | v
(b) Yes.

(c) Since the University is an autonomous organization and the report, in
accordance with the rules, is under examination of the Authorities of the Uni-
versity, reply can only be given after the examination is over.

(d) The matter .is under consideration of the University, authorities.
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(b) Whether it is a fact that the Inquiry Committee has submitted its
report to the Government ? ‘
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1 am sorry, Sir, the report actually goes to the Chancellor. Since the

question was not specifically raised, I have not got the actual date with me at |

present, but it was only recently. If the honourable Member wants the exact
date, T will get that, and inform you.

Mr. Chairman : Next question by Mr. Afzal Khan Khoso.
(Originally set down for answer on 18th August 1976)

SinD QuoTA IN OVERSEAS OF NATIONAL BANK

18. *Mr. Afzal Khan Khose: Will the Minister for Finance, Planning
and Development be pleased to state :

(a) the total number of overseas branches of National Bank of Pakistan

. and their total strength ;

(b) the number of persons employed in the officers grades in the overseas
branches of the Bank;

(c) the total number of persons from urban and rural areas of Sind em-
ployed in the grades mentioned in (b) above ; and

(d) the steps the Government intends to take for ensuring strict observance
of the provincial quota and in particular the quota fixed for rural and urban
areas of Sind? I ; |
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Rana Mohammad Hanif Khan (Read by Mr. Hafeezullah Cheéma, Minister
for Railways) :

(@) The information is as under :—

(?) Number of Overseas branches (including) 3 representive offices ) .. 20

@i7) Total Strength (home based) .. e oo . i 58

b) .. - i . . - = - 55
(¢) {Urban Sind . o 5 . . - i .o 24
L Rural Sind .. .. . v s o .. .. 3

(d) The provincial quotas are Japplicable to inital recruitmeut and not to
postings abroad.

Mr. Chairman: Next question Mr. Kamran Khan.
(Originally set down for answer on 1st September, 1976)
PROVINCE-WISE QUOTA OF OFFICER IN PIA.

32. *Myr. Kamran Khan (Put by Khawaja Mohammad Safdar) : Will the
Minister of State for Defence and Foreign Affairs be pleased to state :

(a) the number of Assistant Supervisors, Supervisors, Managers and Senior
Executives from each province employed in the P.I.A.; and

(b) the number of persons from each province posted in the P.I.A. offices
abroad ? -

Mr. Aziz Ahmed (Read by Mr. Hafeezullah Cheema, Minister for Rail-
ways) . (a) Province-wise existing strength of various categories is as under :—

Asstt. (Con- Supervisors Senior Exe-
forming to Managers cutives
the cate- Ir, St.

zory of Asstt.
Supervisors.) |

farit .. .. 42 81 70 o211 S5

Punjab - i 226 283 220 834 22
Sind Urban] .. 81 367 358 904 18
Sind Rural .. . 23 2 27 . s _
NWFP. .. .e 33 46 18 83 2
Baluchistan wa 6 8 4 22 2
N. Areas & Tribal Areas 11 1 —_— 2 —
Azad Kashmir 4 5 3 5 —
Total .. 426 313 700 2,115§ o

(b) the number of persons posted in P.IA. offices abroad from each
Province is as under :— ,

Punjab .. .. .. .. .. . .. ' 153
Sind (Urban) . . .. .. 5 “ 210
Sind (Rural) o - - . ol o Nil.
NW.EP. .. s v s a .. .. 15
Baluchistan » o, - 2 S, - 7
N. Areas & Tribal Areas S .. . .. .. —

Azzd Kashmis ol e 2es .o . - . 1
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Mr. Chairman : Yes, Mr. Afzal Khan Khoso, question No. 33.
BOEING SERVICE VIA MULTAN

33. *Mr. Afzal Khan Khoso : Will the Minister of State for Defence and
Foreign Affairs be pleased to state:

(a) whether it is a fact that the P.ILA. intends to start a Boeing service on
Karachi-Islamabad route via Multan ; and

(b) if the answer to (a) above be in the affirmative, whether Govemment
intends to include Jacobabad in the above route ?

Mr. Aziz Ahmed (Read by Mr. Hafeezullah Cheema, Minister for Rail-
ways) : (a) P.ILA. intends to operate Boeing Service on Karachi-Multan route
by the end of this year. However, there is no plan yet to operate Boemg service
on Multan-Islamabad route.

7 (b) At present there is no immediate plan to start Boeing Service to
Jacobabad.

POINT RE : DELAY IN PLACING PROMISED REPLY ON THE TABLE
OF THE HOUSE

Qazi Faizul Haq : Sir, my question No. 110 was fixed for 26th April, 1976,
and it was replied that the information is being collected and w111 be placed
on the Table of the House’.

Mr. Chairman : But this is not the proper forum for raising this objection.
You can come to my Chamber. This is not the business of the House. This
relates to my Secretariat. Did you complain about the delay ?

Qazi Faizul Haque : Yes, Sir.

Mr. Chairman : Well, then you can come to my Chamber. This is a
question for Chamber. That is a proper forum and not the House. You
cannot involve the House in the discussion of such a nature. You can come,
you are welcome to my Chamber any time. Whatever explanation you want
from my Secretariat, they will give it to you.

LEAVE QF ABSENCE
 Mr. Chairman: Now, there are one or two leave applications. One is by
Mir Nabi Baksh Zehri : e

“I booked my seat for today morning flight to attend the Session.
Suddenly attacked by influenza and high fever. Unable to attend
the session. Kindly grant leave for these days.”. 5

Mir Nabi Baksh Zehri.
Should the leave be granted ? . ‘
(The leave was granted)

Mr. Chairman: All right. Leave is granted. The other one is by
Senator Ghulam Mohammad Mehr :

“ Still engaged in flood activities. Kindly treat this period as leave.”

This is by Senator Ghulam Mohammad Mehr. Should the leave be

granted ? |
(The leave was granted)

e s
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Mr. Chairman : The leave is granted. Then this is by.....
(Pause)
Mr. Chairman : I cannot decipher his name.
Mr. Tahir Mohammad Khan: Mir Hazoor Bakhsh Doomi.
Al i D Sl bl e ke Cle ce AT e A B
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Should the leave be granted ?
Mr. Tahir Mohammad Khan : [ am sorry Sir. I think, it is from Mir
Hazoor Baksh, and Mir Hazoor Baksh is sitting in the Senate.
Mr. Chairman : Well. I told you that I could not decipher this. He has
written just like this. This is with regard to

R B I i e

Even if he is present, he is asking for leave from 16th August—retrospective
period. Should the leave be granted for the period which has already passed ?

(The leave was granted) .
Mr., Chairman : All right, the leave is granted.

Now, there is another gentleman. He will be well-advised to write his
name legibly.

Mr. Tahir Mohammad Khan: This is also from the same gentleman.
'Mr. Chairman: All right, the leave is granted.

Now we take up Ad;ournment Motions. There is only one adjournment
motion by Khawaja Sahib.

ADJOURNMENT MOTION RE: THE WAGE BOARD AWARD IN
RESPECT OF THE WORKING JOURNALISTS AND OTHER
EMPLOYEES OF DAILY ‘TAMIR’.

Khawaja Mohammiad Safdar: Sir I beg leave of the House to move a
motion for the adjournment of the business of the Senate to discuss a definite
matter of recent and urgent public importance, namely, the failure of the
Federal Government to enforce the Wage Board award in respect of the work-
ing 30urnahsts and other employees of the Daily “ Tamir”, Rawalpindi. The
award was given sometime back by the Wage Board appomted by the Federal
Government, but the management of the Daily “ Tamir” has not implemented
it, which has resulted in a strike by the workers employed in the Daily
“ Tamir This has caused w1de—spread dissatisfaction amongst the workers
in general and especially amongst the employees in the Daily “ Tamir”

Mahk Mohammad Akhtar (Minister for Law and Parliamentary Aﬁalrs) :
Opposed, Sir, but it may be taken up tomorrow when the Information Minister
is here.
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Mr. Chairman : Why not today ? We can do that.

<
.
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Malik Mohammad Akhtar: I can give some assurance, if he likes.
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My. Chairman : So, that is the thing. Now, the cat is out of the bag.
Yes, all right, do you agree?

Malik Mohammad Akhtar: Yes, Sir.
M., Chairman : We will take up this adjournment motion tomorrow, but
if he is not present then ?

Malik Mohammad Akhtar : Then we will take up.

Mr. Chairman: You also come prepared, and give notice to the Minister
concerned also. We will take it up tomorrow. Now, Khawaja Sahib is un-
casy, because he says I do not take my stand technicaily. He is more
¢oncerned with the substance. -

Well, now gentlemen, I will read a message.

MESSAGE FROM THE NATIONAL ASSEMBLY RE: ADOPTION OF
THE CONSTITUTION (FIFTH AMENDMENT) BILL, 1976

Mir. Chairman: I read out the message from the National Assembly
Secretariat, addressed to the Senate Secretariat. ’

It reads:

“Sir, in pursuance of the Rule 109 of the Rules of Procedure and
Conduct of Business in the National Assembly, I have the honour
to inform the Senate Secretariat that the National Assembly passed
the Constitution 5th Amendment Bill, 1976, on the 5th September,
1976. A copy of the Rill is transmitted herewith. Kindly
acknowledge receipt.”

/. S0, now we take up legislative business. Malik Mohammad Akhtar.

' THE CONSTITUTION (FIFTH AMENDMENT) BILL, 1976

Malik Mohammad Akhtar: Sir, before 1 move the motion, I would like
to get confirmed by the honourable Leader of the Opposition that we have
lecided to finalize the Bill by tomorrow afternoon, and today we will be sitting
{ill 200 p:m. If your honour agrees, this is an understanding between the
Maeinbers on either side, and formal voting would start sometime today or
LOmOrtow.

Mr. Chairman : Do you want the House to continue with the first reading
of the Bill today, and it will go over to tomorrow.
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Malik Mohammad Akhtar : Tomorrow, just if something is. left.

.Mrs Chairman : If something is left. But what about the second and third
readings ?

Malik Mohammad Akhtar: They will be finalized tomorrow.

Mr. Chairman : Are you not taking up second reading ?

Malik Mohammad Akhtar : Not today, Sir.

Mr. Chairman : For today are we only concerned with the first reading ?
Malik Mohammad Akhtar: Yes, Sir.

Mr. Chairman : All right.

Malik Mohammad Akhtar: Sir, I beg to move

.....

Mr. Chairman : One minute. What about your this amendment Khawaja
Sahib, in view of this accord? Would you press or would you withdraw ?

Khawaja Mohammad Safdar : Which one, Sir?
Mr. Chairman : Referring to the Standing Committee concerned.

Khawaja Mohammad Safdar : Sir, I will only move, and will not make
any speech. IR £

Mr. Chairman: Why do you move ?
Khawaja Mohammad Safdar : Sir, it will come on the record.

Mr. Chairman: If you move your amendment, then I will ask the
permission of the House.

Khawaja Mohammad Safdar: They will certainly permit me.
Mr. Chairman: So, you will move your motion.

Malik Mohammad“Akhtar: He will withdraw his amendment, Sir.
. U! S W Ly, o § 2 tf/ U #lu5ss 1 e e alp

Malik Mohammad Akhtar: Sir, I beg to move:

“ That the Bill further to amend the Constitution of the Islamic Republic
of Pakistan [The Constitution (Fifth Amendment) Bill, 1976], as
passed by the National Assembly, be taken into consideration.”

Mr. Chairman : The motion moved is :

“That the Bill further to amend the Constitution of the Islamic Republic
of Pakistan [The Constitution (Fifth Amendment) Bi.ll, 19'76], as
passed by the National Assembly, be taken into consideration.”

Khawaja Mohammad Safdar: Opposed, Sir.
Mr. Chairman : Opposed? s I
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Klrawaja Mohammad Safdar : Sir, 1 beg to move:

“ That the Bill be referred to the Standing Committee concerned ~.
Mr. Chairman : The Amendment moved by Khawaja Safdar is:

“ That‘ the Bill be referred to the Standing Committee concerned .
Malik Mohammad Akhtar: It is opposed, Sir.
Khawaja Mohammad Safdar: I do not want to make any speech.
Mr. Chairman : All right.
The question before the House is:

“ That the Bill be referred to the Standing Committee concerned .

(The motion was negatived)

Myr. Chairman : The Amendment is lost. Yes, Malik Mohammad Akhtar.

Malik Mohammad Akhtar (Minister for Law and Parliamentary Affairs) :
Sir, 1 have the proud privilege of moving the Constitution (Fifth Amendment)
Bill whereby the sovereignty of Parliament has been expressly provided, and
certain provisions, due to which possibility of misinterpretation or confusion
was there, are being removed.

Sir, the amendment of the Constitution is nothing extraordinary, as
I consider that the conflicting and divergent views that one there, are com-
promised at the time of framing of the Constitution, and then at a later stage
when the document itself is put to the working or is brought in operation,
certain amendments become necessary, and this is why Article 238 and 239 of
the Constitution lays down that the Constitution can be amended by two fhird
majority in the lower House and by total membership of this House.

Mr. Chairman : Not total.

/' Malik Mohammad Akhtar: Majority of such Members as form the
majority of the Members constituting the House when the Bill is put.

: ~ Khawaja Mohammad Safdar : Absolute majority.

. Malik Mohammad Akhtar : Whatsoever it is. Sir, if we do not provide
these provisions in the Constitution itself. then at a certain stage no course is
left, and 1 consider that all the written Constitutions, and here I would refer
to the Constitutions of U.S.A., Australia, Sri Lanka, France, Japan, contain
sucl provisions,

_ §ir, according to Dicey the capacity to make or unmake the law is an
essential characteristic of a sovereign Parliament, and he has further gone to
remark, Sir, that the only incapacity which a sovereign Parliament has, is that
it-cannot bind itself or its successors. Then, a Jurist also says that a Consti-
tution without some means of change is without the means of its conservation.

Sir, Parliament in Pakistan is supreme, and at any time it can amend the
Constitution. Now, Sir, coming straightaway to the Articles cgntamed in the
Bill, T would refer to the principles. For instance, Sir, Article 101 of the
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Constitution provided that the President could appoint a person as a Governor,
and that gentleman had to be of the age of thirty-five years, and he should be
Gualified to be the Member of the National Assembly. Sir, one small restric-
Gion has been imposed, and that is that a person, who is to be appointed as a
Governor, shall not be permanent resident of the same province where it is
sought to appoint him as Governor, and that provision would come into force
after the general elections for the obvious reason that we do not want to make
administrative inconveniences. Secondly, the eclections as provided in the
Constitution are due on the 14th of August, 1977, unless the Prime Minister
decides to hold the elections earlier.

An honourable Member : Even later

o

Malik Mohammad Akhtar: And even later as the honourable Member
has said. The Parliament has the power, but we are sure that the elections
will be held within the stipulated time laid down in the Constitution, unless the
Prime Minister decides otherwise. Now, Sir, my words ‘unless the Prime
Mmister decides otherwise’ may be noted. He can hold the elections even
now. That provision can be invoked, and constitutionally we will invoke that
provision.

Khawaja Mohammad Safdar: Quite right.

Malik Mehammad Akhtar: If Khawaja Sahib had read the carlier docu-
ment—ithe Basic Principles Committee Report, when we were ope, and East
Pakistan was with us, such provisions were recommended in the interim BPC
Report and in the final BPC report. I consider in order to ‘avoid the provincial
prejudices and particularly the pressure on the Government, there is no harm
it we adopt these provisions.

Then, Sir, a very useful amendment at the instance of one of the Members
of the Opposition in the National Assembly was, after the consent of the worthy
Prime Minister, adopted by making certain amendments through an oral
amendment by the Education Minister, Mr. Pirzada, and the point had some
weight that during the emergency under Article 232 or 234 when the entire
constitutional machinery was not working, and the Governor was acting as
Agent to the President, then at that time these provisions would stand
suspended.  Sir, I would further add that while these provisions relating to the
Governor are there, the Governor has at the same time to appoint his Advisers,
and the Advisers could be Members of the Parliament. Any of the Members
of Parliament sitting over here could under an emergency be appointed as
Adviser to Governor in a particular province. So, Sir, I consider that there
was not much of opposition on this issue while we discussed it in the National
Assembly. Rather a small amendment from the Opposition, as I have
mentioned, was even adopted, “

Then, Sir, Article 175 of the Constitution provides, rather _provided, or
even now provides, as it is today, that the judiciary and executive shall be
separated progressively within a period of three years. Sir, this could not be
achieved, as enormous expenditure was involved. I would repeat that at the
higher level the Supreme Court, the High Courts are independent. Similarly
the Courts of the District and Sessions Judges are independent. So, it relates
caly to the magistrates. Some new judges are to be appointed at the first tier.
It would involve an expenditure of roundabout fifty crores, and so we received
resclutions from the various Provincial Assemblies, and accordingly it was

~4f
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proposed to extend the period for another three years. Here again a com-
promise was arrived at, because the constitutional provisions are such that
ihere should be some sort of consensus and compromise. The worthy Prime
Minister was pleased to accept the suggestion, and it was announced in the
House that this period of extension would be reduced to two years. ‘lhen,
Sir, 1 need not go into the buildings, the stationery, the Public Prosecutors ané
all such things which we have to provide. I assure the House in this respect.
We had meetings. I attended one such meeting as a Minister of State. The
Finance Ministers of the provinces were there, in those meetings, aid in certain
cases probably the Judges were also cailed, and the matter was thoroughly
debated.  Sir, I would like to make it clear that in Punjab we put this process
into operation, and it has proved successful, but we will have to wait for some
time. 1 would iike to make it abundantly clear that the Government is wedded
to the ideca of separation of judiciary from the executive. This is what was
contained in our Election Manifesto of 1970, and we are honour-bound to
honour all the pledges. If these financial difficulties had not been there, we
would have done it, and we assure the House that it will be done in due course.

Now, Sir, the next Article which I would like to deal after Article 175 is
Article 179, and I may be allowed to take up Article 179 along with Article
195. Sir, the present position is that a ‘Judge’ under Article 260 of the
Constitution of a certain Court includes the Chief Justice, and by a ‘Judge’
| mean to say the Chief Justice of Pakistan as well as the Chief Justices of High
Courts. We have fixed tenure for them, and that is four years for the Chief
Justice of a High Court and five years for the Chief Justice of Pakistan. Now,
Sir, the present position is that a Judge, as I have said the definition of the
word ¢ Judge’ includes the Chief Justice in either classification of Courts, would
retite ‘at the age of 65 years in the case of Supreme Court and at the age of
62 years in the case of a High Court, and a younger Judge, after having
attained the age, could continue for an indefinite period, and that was just
inconsistent with the principles contained in the Constitution. Sir, your own
period is fixed ; the tenure of the Speaker is fixed ; the tenure of the Prime
Minister of Pakistan is fixed ; the tenure of the President of Pakistan is fixed,
and don't consider why this matter should have been left so open. By this
amendment, Sir, we will' make the Office of Chief Justices more attractive. It
will improye the efficiency, working and integrity of the Courts, and more

aportunities for the promotion would always be there.

8o, I don’t consider that this matter is controversial in any way, and
1 would also say that even after having provided the tenure for the Chief
Justices, -our judiciary is still the most privileged judiciary in the world. Sir,
they retire at the age of 62 or 65 in 2 High Court or Supreme Court, as the
case may be. Of course, under Article 209, there is a - Supreme Judicial
Council to sece the behaviour or misconduct, if allegations come forward.
That Supreme Judicial Council comprises of the Chief Justice of Pakistan, two
seniormost Judges of the Supreme Court and two Chief Justices of High
Courté. ‘and even those are the persons with the highest seniority in their rank.

Now, Sir, this is the position. By fixing tenure of the Judges we have not
done anything which may be declared to be wrong. While dealing with these
two Articles, T will deal with two more in the same breath, and then I will give
a small comparative statement of the Constitutions to show that our  judiciary
is more independent. These are Articles 180 and 196. They relate to the
appointment of Acting Chief Justices in case of Supreme Court as well as of
High Courts. Supposing a Chief Justice goes abroad or is unable to perform
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bis duties, then what course is to be adopted ? Sir, may I add here that a
person, who had the Office of Chief Justice and completed his tenure, is given
an option to revert or to be in the same Court as next senior to the Chief Justice
or he can go and retire as if he had attained his full age—he could retire having
that pension. This will be, in the case of Chief Justice of Supreme Court as
if he had attained 65 years of age, and in the case of Chief Justice of a High
Court, as if he had attained the age of 62 years. He will get full pension.
Then he comes on the Bench of the concerned Court as senior-most Judge.
Then there is another small rider. Supposing a vacancy occurs and the need
arises to appoint Acting Chief Justice. Against this vacancy the gentleman
who enjoyed the full tenure would not be qualified to be appointed as Acting
Chief Justice either in Supreme Court or in the concerned High Court, and the
President can appoint any of the Judges of the concerned Court to act as
Acting Chief Justice of Supreme Court or of a High Court. Sir, some objec-
tion may be taken to this. In this connection I would straightaway remind
the honourable Members that Article 177 provides that the Chief Justice of
Pakistan shall be appointed by the President, and each of the other Judges
shall be appointed by the President after consultation with the Chief Justice.
Similar is Article 193. I don’t remember it by memory, but I can quote it
when the amendments come. I have seen it. Even there the powers are with
the President after consultation with the concerned Chief Justice. Therefore,
I consider that there will be nothing wrong by these amendments. We have
made it more practicable and more rational. :

Now, Sir, with your permission, I would like to say that there are three
types of conditions which are prevalent in other countries. Firstly, the Judges
are kept for long terms, and they can continue on the basis of good behaviour.
In this case the tenure is more than in our country, but the impeachment is
there. Their conduct is debated in the various Courts.  Secondly, some
countries like ours have a tenure. Then, Sir, the third type of judges in the
modern Constitutions are such who are appointed by the Parliament. Sir, my
main point and my main principle of moving this Bill is that we want to estab-
lish the sovereignty of the Parliament.

Now, Sir, I will give just one or two lines as reference. In Yemen the
Judges are elected by Majlis-e-Shoora ; in Thailand, the Judges are chosen by
Cabinet, NA and Judicial Commission ; in the USSR the Judges are elected by
Supreme Soviet for five years; in Albania the Judges are elected for years.
Again the tenure is there. In France Judges have nine years term. From
them three Judges are appointed by President, three more by National Assembly
anc three more by Senate. The sovereignty is there, the control is there,
accountability to the Parliament is there.

Germany : Elected Judges—Liable to recall.

Bulgaria : National Assembly is to see that judgments are
consistent with Constitution.

Poland : Judges elected for five years.

Romania : Elected Judges—responsible to Parliament—term

co-extensive with legislature.

Hungary : Chief Justice elected by Parliament for four years
term and other Judges appointed by Presidential
Council.
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Then, Sir, Bolivia, Brazil, Costa Rica, Cuba, Ecuador Hondurus and
many other countries have either elected Judges, or Judges appointed by
Parliament or on fixed term or liable to be impeached.  Then, Sir, let us
come to our neighbour, Afghanistan. There and in other countries the tenure
of the judges and other terms are as follows :

Afghanistan : Review every ten years.
Bangladesh : Judges are removable by 2|3rd vote of Legislature.
Korea : Appointment by President with approval of Parlia-

ment—term of Chief Justice six years and othet
Judges 10 years.

Emirates : President appoints with approval of Council.

Mangolia : Elected Supreme Court for three years and
accountable to Parliament.

Syria : Four years term.

Turkey : " Of fifteen judges 10 appointed by Legislature.

Regarding Turkey there was some dispute, and there may be some
changes about these appointments, but I consider I am correct, and the book
is very much with me.

Previously in England the Judges appointed * were mnot  sub-
jected to retirement on attaining any particular age, but then after the enact-
ment of the Judicial Pension Act, 1960, all the Judges of the superior courts
in Fngland, including Lords of Appeal, are liable to retire at the age of 75
compulsorily.

In Canada Judges of the superior courts are subject to gompalsory
retirement at the age of 75, and are tiable to be removed upon a joint address
of both Houses of Parliament.

Japanese Constitution empowers Emperor 10 appoint Chief Justice of the
Supreme Court as designated by the Cabinet. Other judges are appomt?d
b'_? the Cabinet. The appointments are §ub]ect to periodical review of the
pf:eﬁglé‘ Judges of the Supreme Court retire at the age of 70.

In Sri Lanka, the Governor-General  appoints  the Chief Just:ice ang
yulsne judges. Every judge of Supreme Court holds office durzngddgee !
behaviour and is mot removable unless by the .Govemor—General on an a reﬁi
of the Senate and the House of Representatives. The age of re‘ﬂrezﬁiﬁt i%.
judges of the Supreme Court is 62 years, but extension for not more taan
months can be granted by @overn0r~Geﬁera1,

1n Switzerland the Judges of the Federal Tribunfd a,ren eliézt@igwa?; fﬁf
Federal Legislature for six years, but a Judge soO elected can get himsell 1o
elected consecutively for indefinite pericd.

W

In Burma, the Chief J ustice of the Usf}ion and oihei .iud;gei ?E ‘E‘n
Sﬂprémé Ccur€ and High Court are apgmn:te_d by thc President with i
aﬁgsfbxf; 1 of both Chambers of Parliament in joint sitting.

i have de i lauses.
Gir, so far I have dealt with five clause

(€
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Then, Sir, next we come to Arti
) » DEXt tcle 187. We hav Ie it subiect t
clause (2) of Articie 175. Article 187 says : © BRES U isubject to

(13
(1)0-;?; il;pregne Court shall have power to issue such directions,
i O B 0"‘Cf€e Tt IAls ) hd s
et ccrees  as may be necessary for doing complete

~ Sir, we have not been able to define this wording “ compleie jusiice ”
The powers were unlimited. The v ] sed lik p thing.  Prime
The £ powers could be used like anything. Prime
Minister, 1? he wants to take an action against some person could not do
0. I don’t know who brought this provision, and why it was incorporated ?
1 was alsc a member of the Constitution Committee. Now, Sir, by the present
amendment we have only defined it. Then, we had certain such instances
which I need not quote, because I think it will not be worthy of this Sénaté
tc make any subjudice matters debatable here. Sir, we are mz{king 1t subject
to clause (2) of Article 175, and clause (2) of Article 175 says :-—

“(2) Ne Court shall have any jurisdiction save as is or mayv be
conferred on it by the Constitution or by or under any law.”

. Sir, we are making it abundantly clear that they can go with the juris-
diction provided to them under the Constitution. We are only demarcating
the three Organs of State, Judiciary, Executive and the Parliament which is

supreme.

Then, Article 192 relates to the constitution of a separate High Court.
I need not refer and read the constitutional provisions. After disintegration
of One Unit it came to this that by a Presidential Order there was appointed one
High Court for the Province of Sind and newly created province of Baluchis-
tan, and on the Commencing Day we continued the position. However, we
provided in clause (2) of Article 192 that this arrangement shall be continued
but nothing shall in clause (1) create any disability on the Province of
Baluchistan to make its own High Court. Sir, they want their own High
Court, and I consider our friends from Baluchistan would be proud of this
amendment by which this august House is giving this separate High Court for
Baluchistan. Therefore, the amendment is not controversial, and I consider
that as such it should be passed unanimously as in case of the provision

regarding Governors. ,

I think, I have dealt with Clause 9. Now I come to the famous Article

195 debated during the Fourth Amendment for which Khawaja Sahib is going

to throw us in the sea, amidst the storm. What has happened ? Sir. let us
iled the writ jurisdic-

decide it once for all that the Government never curtai it Jun
tion, and I throw a challenge to any of the jurists in the countr” 7~ come
forward and let us know how we have curtailed the powers.

I have many files, but it is so easy to g0

3

1 come to Article 199. : |
L concerned Article and wonet to

extempore. 1 was only referring to the

read it Sir, but. ..
Mr. Chairman: No, no.- You can read it.

Malik Mohammad Alkhtar: Look at our face:
m g Sl 9 g Sl
b b Gz 7 e SF = S o»

j i judge i i charitable
Now, Khawaja Sahib, you be the judge, and don’t come with un ’
criticism on us. : The worthy Chairman would be pleased to 'know that
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Article 199 contains certain provisions, and Clause (1) says:

“ (1) Subject to the Constitution, a High Court may, if it is satisfied
that no other adequate remedy is provided by law,—

(a) on the application of any aggrieved party, make an order—

(1) directing a person performing, within the territorial jurisdic-
tion of the Court, functions in connection with the affairs of
the Federation, a Province or a local authority to refrains of
from doing anything he is not permitted by law to do, or
to do anything he is required by law to do; or”

Sir, the writ of mandamus is very much there. The Article further reads

“ (i) declaring that any act, done or proceeding taken within the ter-
ritorial jurisdiction of the Court by a person performing
function, in connection with the affairs of the Federation, a

e
rovince or a local authority has been done or taken without

lawful authority and is of no legal effect; or”

The writ of quo warranto has not been touched.
Mr. Chairman : 199(1)(a)(i) is not tampered with.
Malik Mohammad Akhtar: Yes, Sir.
Mr. Chairman : Then (ii) is not tampered with.
Malik Mehammad Akhtar: Yes, Sir.
1§1r. Chairman : Now, we come to (b).
. Malik Mohammad Akhtar: Yes, Sir. It reads:
ks “(b) on the application of any person, make an order—

(1) directing that a person in custody within the territorial juris-
diction of the Court be brought before it so that the Court
may, satisfy itself that is not being held in custody without
fawful authority or in an unlawful manner : or”

(ii) requiring a person within the territorial jurisdiction of the
Court hoiding or purporting to hold public office to show
under what authority of law he claims to hold that office. ”

~ Now, Sir, for directing a person in custody within the territorial jurisdic-
tlon to be summoned, Sir, the habeas corpus, the writ, is very much there.
How have we curtailed the powers? Why create hue and cry on the 4th
amendment. Then (c¢) contains procedural matters. ;

Sir, another point is that if you will read Clause (2) of Article 199—* Sub-
jest;t to the Constitution, the right to move a High Court for the enforcem_ent of
any of the Fundamental Rights conferred by Chapter 1 of Part II shall not
be abridged "—You will find that we have not touched the powers of the High

Court.  Where have the fundamental rights been violated ? Anybody can go
to any Court.

T T e
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Khawaja Mohammad Safdar: Question 280 is being amended.
Malik Mohammad Akhtar : I will come to that, and I will tell you.

) Now, what amendment have we proposed ? Sir, if you will kindly look
into the Bill, we are providing that “ A High Court shall not make under this
Article—(a) an order prohibiting the making, or suspending the operation, of
an order for the detention of any person under any law providing for pre‘:’elk
tive detention.”

I may deal with (b) also:

“(b) an order for the release on bail of any person datained under
any law providing for preventive detention ™.

Then, Sir, (c) :

“(c) an order for the release on bail, or an order suspending the
operation of an order for the custody, of any person against whom
a report or complaint has been made before any Court or Tribunal,
or against whom a case has been registered at any police station,
in respect of an offence, or who has been convicted by any Court
or Tribunal.”

Now, Sir, we have added only one word ‘suspension of order’. These
provisions to (a) and (b) were incorporated while Fourth Amendment to the
Constitution was approved. Now, Sir, how could the courts know when there
is preventive detention? It is no business of the courts fo interfere. Under
Article 199, we claim and we would request them to release only when they
are within their jurisdiction. Sir, the remedy is very much there and that is
under Article 10, and the writ jurisdiction is only where there is no remedy.

Article 10 makes it clear that when a person is arrested then within three

months he has to be brought before the appropriate Review Board and the
appropriate Review Board, in case order is made under Federal law, shall be
constituted by the Chief Justice of Pakistan. If the order is made under a

Provincial law, then the Board shall be ‘constituted by the concerned Chief .

Justice of that High Court. After three months the appropriate Board would
give opportunity of being heard in person, review his case and if it comes (o
the conclusion that there is sufficient case for detention, then he need not .‘ﬂa‘va
any grievance. In the case of the Federal law, the Beard1 shall b? appointed
by the Chief Justice of Pakistan consisting of Chairman, and two other persons,
cach of whom is or has been a Judge of the Supreme Court or High Cez,rt;1 The
remedy is there. How can the judges of the High Court contest or challenge
the validity of such an order.

Then, Sir, in case of a person de;tained under ?mvir{ciai ]aﬁ&:, the Board
appointed by the Chief Justice of the High Court shall consist of Chairman and
two other persons, each of whom is or has been a Judge of the High C@urﬁ
So, Sir, the remedy is there. The accusation is incorrect. One has to satisty

the Judges in the Review Board.

Then, Sir, under (¢}, (d) and (e), I need not read what we have provide%
Supposing a person commits murder, and he ha@s caused aga@f:herw Gﬁenc‘vi
Well. let the law proceed on. Let him go for bail. Iﬁith.c baﬂe is r.e;ectedj ieﬁ
him go for appeal.  Let him go for any order which is of interim nature
hefors the next higher court which is competent.
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 Unfortunately, with the utmost respect for the judiciary, Article 199 was
being invoked. I do not comment. But I consider that when a case has been
registered in a Police Station, it should have its normal cour~e and tried before
a Magistratc in a normal way. We have only provided th

* Thcn, Sir, in (b) and (c) we have made these conditions retrospective.
This is a matter of record. This is a matter, what I should say, of Consti-
tution. You can understand it better. Do justice to us.  What has the
Government done by amending 1997

Now, Sir, I will tell you what are the consequences of a wrong interpre-
tation of a provigif}n Certain leaders of the country have gone to “the extent
Lo say. that if f‘ou s assume the powers o give their own interpre tation to the
ptm;sxcms of the Constitution by importing certain laws or give such inte rpre-
tation to those laws which the framers of the Constitution Cﬁia’ not have in
mind, then the courts are exercising their powers to amend the Constituiion.
And then they become arbitrarily the third House of Panmmmt and a Super
end the

House. If the Gsvgrhmmt executive, the Prime Minister wants to am
Constitution, the requisite majority must b@ there, but here if the courts want
to amend the 6 nstitution, then just with one stroke of pen they would amend

it. Sir, this conflict did arise.

Now, I give an example of Mr. Roosovelt, a President of the United
States. L,;f‘i}f some similar circumstances, he made an address on the 9th
March 1937 and criticised the role pia% by the Judiciary. He said t
was no ju%zﬂ ation for the courts to assume the powef and to doubt the
wisdom of the Congress or approve or disapprove policies written in laws.
He, therefore, said that it was not right for the Courts to read in the Constitu-
tion words and implications which were not there, and which were never
intended to be there. He said, “We want Supreme -Court with two Judges
under the Constitution and not over the Constitution. ” imifaﬂv Pandit
Jawahar Lal Nehru in his speech on December 10, 1948, when provisions
relating to judiciary and the Cons titution Bill were bving debﬁmd, in respect

of th functions of the judiciary said :

“ Within limits no ?uage and no Supreme Court can make itself a
third chamber.”

No Supreme Court anu no Judiciary can stand in judgemen! over £
sm&mgn will of Parliamen peaenbmg “the will of entire commu u:y. T
Constitution is a creature Of Parliament.  We respect Judicia i S zp‘fe ne
Court and High Court in the Land. They should see to it that
é@n@ t‘néﬁ may be against the Constitution. No courts, no %Vs:c-i & o
the nature of third House, as & kind of third House, ©
anortant that with these limitations, the Judiciary
's‘L this is all what I had to say about Article 199.

ers YV are co*npetez
¢ to remind my brothers friends that thes
NQW d Dage Je Y endment of Lhn Constitution.

awaia Safdar can bring a Bill for the ‘amen
}Is’iiggf;:; ]alc no rigid rules. uet any other Member of the Par%;i;mfni Tgiﬁm%?l
Assembly or the Senate say that such and such provision m} ‘;a;v; e
can do that by majority Wi 1. 1 agree that during t‘n%e nas;; i:n_a;;g {h B ot
have for the first time m‘zdg 1* clear to the homourable Judges }f,L il
. on, and there were instances that need nol e

o the written Constit : eacd ok e
t‘gfﬂm :’S New, in such cases W“ had to face certain situations which were no
‘? A‘L Ak FIE . S YEAEL [ A W Y

happy
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. @;z’,nogw, I come to Article 200. It is again the tenure of the judges
. = el St . . 1ol . = . - ¢
m’@ du.w with the Acting C.nm'}’usnces. Article 200 says, Sir, that the
(/iz:;m;ctﬂu, i.;uugi the present situation, can transfer a judge irom one High

ourt to another. I e h 5 spcitioms RigC fhe Serdlme o T
- O another. But there are three conditions, Sir—the judge should give

b e

io comsent, second the Chief Justices of both the High Couris are to be con-
13 ConsSens, et ~hiel Ju 7 : g : is are to be con
sulted, third, Sir, the Chief Justice of Pakistan has to be consulted—and, Sir
. n? ok 3 NFAS 3

4

conditions made the ftranster almost, imvpossible. We have done away

L. o
by

‘Ehe first two conditions, but the consultation of the Pr

R s ey e

,..
B

- &
% h
L @]
L]

g WO O ) i sident with the

ustice of Pakistan, is very much there. But again, Sir, I would like to
}’E ?"i’ {ioh ot ‘7‘ riga hoara 1 T ':.('1 '-v‘ § V 3 ‘

i gah the goa’y‘gs that may arise here, and that is why we have provided

cipianation.  Although under Article 260 it has been provided that

1 ~dsr o A Fagaf St £ - S 1 . o

mcludes the Chief Justice of the concerned couri, ver there we have

1 an explanation, probably an explanation or : udge would

not iaclude the Chief Justice of any of i '

5]

¢
¢

e T wonld cav we ar Fedaration T Ot . 7
, 5ir, 1 would say we are a Federation. The Governors, it has been
M P o e i cAIRes while 1 S e £
: , Would be irom anotpner province whaile the judges cc g0 irom onc
are + 37 her conirT renilant A7 ~ R/ Py 1
urt to another court. Excellent! Why not? What have they got

19
to stay at their own seats, and if that may be argued that the provisions will

bo misused, 1 say no, they shall never be misused, otherwise we could have

made the Chief Justices also transferable. But we are not providing that.
Let the Federation work, let there be more unity in the country. Such occa-
sions may arise when certain High Court is overworked with the cases and
the other is deficient of the work, and so, I consider again that this is another
excellent provision, and it is an improvement. We should accept the improve-
ment. .

Now, Sir, what a fine provision was there, and we had actually the
difficulties—I would like the worthy Chairman to look into Clause 2 of Article
206. That clause provides that a person could not be promoted from his
own bench of a High Court to the Supreme Court without his consent. Sir,
Supreme Court is the highest organ in respect of judiciary and Supreme Court
certainly and posifively needs, the best talents, the most experienced of the
judges, and there arose the occasions when certain honourable judges declined
to be promoted. Well, Sir, if everybody says that he is not going to be trans-
ferred or promoted to Supreme Court, is that a demotion? Please tell me.
We are in a modern age. What is going to happen? Why do vou want to
make idles of judiciary 7 Let them work with integrity and in good faith and
pleasure, and they need not decline the promotions.

Sir, after all that is not a big army that is to be recruited in Supreme
Court.  Ten, twenty or thirty judges will not be there. It will be only, a
small team and there may be vacancies, there may be retirements. Why
do you not let them come forward, those who are senior-most ?
So, Sir, naturally in order to wundo such declination, we have
provided that in such cases a judge shall stand retired, but he would be entitled
to receive a pension calculated on the basis of the services rendered by him.

I consider that this is a beneficial provision.

Now, T will take the honourable Members and the worthy Chairman to
Acticle 204 which deals with contempt, 'and, Sir, only a part of it, rather
clause 2, the powsr of contempt of the Supreme Court and High Court, are
defined in Article 204. Clause 2 reads :

“ A Court shall have power to punish any person who

(2) abuses, interferes with or obstructs the process of ths Court
in any way or disobeys any order of the Courts; or
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(b) scandalizes the Court or otherwise doss anything which tends
to bring the Court or a Judge in relation to his office into
hatred, ridicule or contempt ; or

(c) does anything which tends to prejudice the determination of
a matter pending before the Court ;

and then there is explanation under which fair comments made in good faith
would not be covered.

Now, Sir, the position is that there is a law, and that is Contempt of
Court Act, 1926, which is subsequently to be invoged in such cases. Al
we are providing, Sir, is a very simple amendment, and that simple amendment

is that we are providing in clause 2, instead of all that which I
have said, “ A Court shall have the power to punish a person for con-

tempt of court in accordance with the Law.”  That Law is to be framed.
You can bring cven more stingent provisions' in that Law. You can libera-

lise that Law. You can leave yourself at the mercy of the judges. After
all, Sir, who deals with the judges? It id the lawyers community, and I
would like to make it clear that it is the lawyers community in whose welfare
the Government is most interested. The students, the lawyers, the labourers,
they were our first hand fighters during the 1968-69 campaign and in 1970
clections.  We must give them some protection. The other day we had a big
tesolution—a drafted Bill on contempt matters, but we will draw a line so that
the dignity of the Courts is kept and, at the same fime, no person is unneces-
sarily victimised.  The law would come, and the definition of the contempt
would be in that law. We can put it in practice, and we can amend the law
from time to time. I would humbly submit with due redpect to the Judiciary
that the present provisions of the Constitution to which I have referred, parti-
culary a Judge sitting as a Judge in his own cause or case, are not acceptable
to the modern world, and they have got to change with the change ofl time,
and they should feel happy about these amendments. I assure, and I cate-
gorically state that due assurances will be given to the Judges as well as to
the lawyers who fall victim to it. We had a big incident, an unfortunate
incident which occurred probably in Lahore—our Punjab High Court wherein
certain persons were convicted. I read in the papers that they are going to
approach us so that their sentences are just commuted. Sir, I cpasider that
again this provision of Article 204 is a beneficial provision, and this should
be adopted in any case. ;

, Now, Sir, I come to the famous provisions of Article 280. Again, §Sir,
I will have to resort to Article 28, and I would only say :

S 53s8] w2 ! e 24 o

8iry this provision was incorporated in the Constitution signed by the leaders
of the ten political parties, and the provision, if T am allowed to refer, because
some of my friends may like to refresh their memory, reads :

“280. The Proclamation of Emergency issued on the twenty-third
day of November, one thousand nine hundred and seventy-one,

shall be deemed to be a Proclamation of FEmergency issued
under Article 232...”

Now, Sir, the emergency was in the country when this provision was
adopted, and it was continued as if the Proclamation of Emergency had been
issued under Acticle 232, which is the relevant Article relating to the emer-
gency. Sir, I need not go into the details about emergency, but I would
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remind you that that means you agreed—all the ten political Parliamentary
Party leaders agreed to the insertion of these provisions. Then, Sir, the second
part of this provision is relevant for my purpose and that is, Sir:

“..and any law, rule or order made or purporting to have been
made in pursuance of that Proclamation shail be deemed to
have been validly made.”

Now, Sir, all the conflict is about one law and a rule called ihe Defence
of Pakistan Ordinance, 1971 and Defence of Pakistan Rules, 1971. Sir,
emergency continued, laws and rules framed thereunder continued all right.
Then, within a month a proclamation had to be laid before the House__duly
iaid. Commencing day was 14th of August, and it was laid on the 5th of
September.  Then, two resolutions were passed in the Joint Sitting  of the
Parliament—Ifirst resolution to approve the emergency, the second resolution
to continue it for six months. As provided in the Constitution it could be
exiended for a period of six months. Then, subsequently in February, 1974
another resolution came, and we have gone with bringing the resolutions from
time to time. We brought our Constitution in conformity with other Consti-
tutions and, by the third amendment we did away with this period of six
months.,

Now, Sir, another thing. The emergency and the Defence of Pakistan
Ordinance have your sanction—sanction of the joint sitting. It was also
upheld by the Supreme Court. I need not go into the bitter utterances what
the Supreme Court said about a certain party, nor T will discuss the persons
or parties over here, but I will only, with apology, say that they said that the
efforts to disintegrate and break the country are still in process. That ver-
dict we had on 28th of October. It was probably 1975. The Court confirmed
our action, the Parliament confirmed our action. Now what have we done ?
We have provided for an appeal. Was there a provision of appeal in United
India when Defence of India Rules were framed in 1939? Was there any
provision of appeal in 1965 ? During the war we had to resort to emergency.
Was it provided in 1971 ? The answer is no. India had also indentical law.
Of course, India allowed appeal in the case of five years ~sentence. Our
rules in 1965 and 1971 were that appeal dould be made if the conviction wals
for a period of ten years or more or transportation for life or death, but now
we have made each and every sentence appealable—even a sntence il the
rising of the court is appealable, even one rupee as fine has been made
appealable, '

Now, Sir, what could we do instead of making the provision which we are
now making that no such law, as I have referred, shall be called in question
in any Court on the ground of inconsistency with any of the rights conferred
by Chapter T of Part Second. Sir, we have added that. There were three
courses open. The first course was that without amending the law we could
have resorted to a Presidential Proclamation under Article 233, and probably
it is clause 2, and that makes the powers of the President during emergency
abundantly clear. I will, with your permission, only refer to that Sir. This
is clause 2 of Article 233. It reads : ~

“233. (2) : While a Proclamation of Emergency is in force, the Presi-
dent may, by order, declare that the right to move any court for
the enforcement of such of the Fundamental Rights conferred by
Chapter 1 of Part II as may be specified in the Order, and any
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proceeding in any court which is' for the enforcement, or involves
the determination of any question as to the infringement, of any

« of the Rights so specified, shall remain suspended for the period
during which the Proclamation is in force...”

What could stop the President from making just a notification suspending
the entire chapter of fundamental rights. Mind that, we have not gone to
that extent. We should not have come forward with any shch amendment.
We could do it through a notification. But as we are a democratic country,
we believe that all power is drawn from the people, and that the jsource of:
power are people, and, therefore, we have dome to you for this small amend-
ment,

If you see clause 18 we have added something to Part I of the First

Schedule. We have made certain laws that are exempted laws and that are

; immune from the operation of Article 8, clauses (1) and (2). We would

. have made DPO inserted over there. We have not done that. We have

5 come straightaway and explained the position to you, and made a request that

this may be adopted. Sir, in the Schedule we have included certain laws.

They are Flour Milling, Rice Husking and Cotton Ginning Laws. They have

been exempted from the operation of fundamental rights. Then comes the

Land Reforms (Pat Feeder Canal) (Amendment) Ordinance. Why should

we not exempt the Land Reforms (Pat Feeder Canal) (Amendment) Ordi-

| nance ? Do you want that at a subsequent stage the people, who have

been conferred the proprietary rights in those arcas, may be denied of those

| rights ? T consider that these amendments are just ratipnal, and they have
been brought with a good intention, and should be adopted.

. Sir, now, I will give just one or two small references. The Australian
Constitution like American Constitution specifically provides for the protection
of emergency laws. Paras 2-4 of Article 48 of the German Constitution
of 1919 provides :

“If public safety and order in the German Commonwealth is materially

disturbed or endangered, the National President may take neces-

sary measures to restore public safety and order, and if necessary
: to intervene by force of arms...”

1 - We are not assuming that power,

“ . ...To this end he may temporarily suspend in whole or in part
the fundamental rights” .

Then, Sir, there are other provisions in the German Constitution and
these are : President is competent to decide that such a situation has/ arisen
and he could assume powers himself ; emergency covers both internal and
external disturbances ; and President can establish even court martial, suspend
individual liberties and can rule by Ordinances indefinitely.

Then, Sir, the provision for declaration of emergency was provided in
“Article 106 of the earlier Constitution of the Second French Republic.

1 : Then, Sir, Article 16 of 1958 Constitution of the Fifth Federal Republic
‘: srovides these provisions. Section 102, claust (1) (3) of Government of
ndia Act, 1935 made such provisions and 'so on and so forth.

4 I have got about 50 books and I can quote, but I think I should con-
:, clude now, as I have consumed over one hour. Sir, the matter is very simple.
| As far as the Governors’ appointment is concerned it should be welcomed,
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Sir, we have come to two years instead of three years’ extension for separa-
tion of judiciary form the executive and that should also not be controversial.
Then comes the establishment of a High Court in Baluchistan and that should
also be welcomed. Then, there i¢ the tenure of the Chief Justice, and I don’t
find any voice could be raised against it, and if at all it is raised, I need not
say anything more. After that comes the similar provision in the case of
Aﬁtsm Chief Justices, but the power of appomtment is with the President.

Then, we have speuﬁud the jurisdiction of the Supreme Courts. I have also
dealt with Article 199 at length.

Sir, there have been two omissions and I may be apologised. The first ig
amendment to Article 212.  The Constitution provides that there will be
Services Thibunals to be constituted under Article 212 with certain jurisdiction.
The Tribunals were, as a matter of fact, constituted, but by that time certain
service matters had been decided by the High Courts and appeals were in the
Supreme Court. That were abated and naturally we would like to provide
for either party that those appeald would be heard yet. As far as the Govern-
ment is concerned, it is in the public interest to do it, because lakhs of rupees
are involved. Then, Sir, there was an omission in previous amendment of
Article 260. Article 260 empowers a large category of persons not to be in-
cluded in service of Pakistan, and in the Fourth Amendment or some other
amendment, we excluded the Attorney-General from the definition of Service
of Paklstan. Sir, Service of Paklstan means :

““Service of Pakistan ” means any service, post of -office in connection
with the affairs of the Federation or of a Province, and includes
an All-Pakistan Service, service in the Armed Forced and any
other service declared to be a service of Pakistan by or under Act
of Parliament or of a Provincial Assembly, but does not include
service as Speaker, Deputy Speaker, Chairman, Deputy Chairman,
Prime Minister, Federal Minister, Minister of State, Chief Minis-
ter, Provincial Minister or Member of a House or a Provincial
Assembly. ”

Sir, this amendment was inserted by probably - Constitution First or
Second Amendment, or I don’t know whether it is the Fourth
Amendment. Sir, the matter is simple. When Attorney-Generat
and Advocate-General have got a right to come and participate,
then why should they not by made subsequently - eligible to be
qualified to contest elections. After all, they are not in the Service
of Pakistan, and then while they sit and participate in both
Houses of Parliament and in the Provincial Assemblies, T consider
we should be more liberal. The qualifications for a person to be
elected to Nationa] Assembly, Senate or a Provincial ~Assembly
are only being liberalised. Now, Sir, for Heavens sake tell me
what wrong have we done ?

Khawaja Mohammad Safdar: We will certainly tell you.

Malik Mchammad Akhtar : Where is the monster, Khawa]a Sahib, wh@rer
is it?

Khawaia Mohammad Safdar: This is a monster.

Mr. Chairman: Yes, Malik Sahib.
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ﬂ “‘wzmk ﬁﬁ@%‘ig;ﬁnmaﬁ Aki‘iiaf: E, ~wi}i be concluding in two or three minutes.
Sir, I will be failing in my duty if I do mot concede before the nation and
before this House that this is the minimum which the Government could do.
What have we done?  Where? Why are you stabbing your own
sovercignty 7 You are elected. A person is elected to the National
Assembly by the votes of a population of one lac and fifty thousand. Here n
the Senate, the second House which is the cream of the intelligentia of the
country over here they are eclecied by the elected representaiiv@s with vast
responsibility. Why are you after your supermacy?  Why arc you  alter
your own sovereignty 7 You have never moved a resolution for the disapproval
of emergency, and even a Court recently during the past fortnight gave a
judgment that emergency was in order. Why should you be after the Defence
of Pakistan Rules Ordinance at all? This Sovereign House has only exercised
its power io amend the Constitution. The amendments, some ©f t?’gem;am clearly
uncontroversial.  If they are made controversial, this is their option. Our
fricnd Khawaja Sahib and the hon’ble Member, Barrister Sahib, will say as if
carthquake has come.  What have we done 7 They will anticipate what we are
going to do.  How can we help them, if they doubt our good intentions ?
Some amendmenis are totally uncontroversial, Sir, and T would request them

¥

in good spirit to accept them whole-heartedly.

There is a question of interpretation of Article 119. Nothing wrong.
Then, Sir, finally, as far as judiciary is concerned, we believe in its separation.
By providing the tenure we have just given more opportunities of appointments,
and created a sense of good competition.  Then, Sir, by transfer we are
implementing the federalism itself. Even declination to ge to Supreme Court
iq unfair. Contempt of court laws could be framed. You ‘can frame it, and 1
am sure, you will frame such a law to end abuse of law. Thank you very much,
Sir. I have taken one hour and fifteen minutes. :

( Applause)

Mr. Chairman : Thank you, Malik Akhtar Sahib. Thanks are also due
to the House for their exemplary patience and tolerance. Thanks to everybody.
He has been listened with rapt attention. There was pin-drop silence when
he was making speech. There was no disturbance, no interruption. Every- .
body was, you see, attention personified. There was no disturbance. He
himself is conscious of that. No interruption and no unreasiness was shown by
any Member. Everybody listened to him with interest. Thank you, Malik

Sahib. .
. Now, who will set the ball rolling from that side?

Mr, Tahir Mehammad Khan: I will only speak for two minutes.
J‘M’kr. Chairman : Just now ? |

‘»Mf.\ Tahir Mohammad Khan : Yes, Sir, just now.

Mﬂ Chairman : All right. T give the floor to the Deputy Chairman.

' My, Tahir Mohammad Khan: Sir, I will not maké a long speech, because
you prevent me from making speeches. : ‘
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Mr. Chairman : No, no, you yourself imposed this time limit on you.
You if.

You say that you will speak only for iwo minutes, but just
2y you may take the Chair from me. It is upto you.
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“ Provided that, after the holding of the first general clection to the
National Assembly, a person shall not be appointed to be the
Governor of the Province of which he is a permanent resident.”

<

NVl iV W 24 & ! after the holding of the general election.

P 8 (2-A)

“(2A) Nothing contained in the proviso to clause (2) shall apply during
the period that an Order under paragraph (¢) of clause (2) of
Article 232 or a Proclamation under Article 234 is in force.”
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Malik Mohammad Akhfar: On a point of Order rather on a personal
explanation, Sir. I have been told that some remarks have been made pertain-
ing to me in respect of some persoms.....

Mr. Shehzad Gul: You said that certain persons were convicted in
Lahore and they approached us.

Mislik Michammad Akhtar: No, no. Take out the tag. Kindly those
remarks may be expunged or it may be clarified. T am on a personal ex-
planation. 1 have referred no instance in my speech in respect of any of the
accused persons or any of the judges, and that is my pefsenai ‘explanation.
Nobody has ever apﬁmached me.

My, Shahzad Gul: This is on record.

Malilz Mchammad Akhiar: Dig

1 T say that Khawaia Sahib?

4 i The correc t po osition is this that
ontext Gf cpﬁam peor sle who were convicted
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Malik Mohammad Akhtar: Yes. ves. The Bar Council has sent us a
recommendation that three convicted persons who were sentenced under Con-
tempt Law.
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That s correct. That I admit.
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Mr. Deputy Chairman: Senator Zahurul Hag.

Malik Mohammad Akhtar : Sir. with your permission I would like to
make it clear.
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Mr. Deputy Chairman : Yes, Barrister Zahurul Hagq.

- Mr. M. Zabural Haq: Mr. Chairman Sir, to begin with, I must make my
position clear. 1 am grateful for the remarks of my friend, Mr. Aslam Khan
but 1 do not claim to be expert in the Constitution. 1 am just 2 humble student
Qt Law. Then Sir, I appreciate, and I congratufate the honourable Minister
for Law, who has spoken so sweetly on such an amendment in the Constitution
which goes to the fundamentals. Indeed, he has now come to conform his
practice to the tradition of the Senate.

My, Chairman, Sir, this fifth amendmen: is a very serious amendment, and
I request all my friends here to be more patient in its discussion, and
should  not be  emotional or  personal in the replies. This  amendment
has brought in lime-light certain very fundamentals, particularly, during
the discussion in the National Assembly. One is, the assertion of the
sovercignty of the Parliament, and the second is—that it is unprecedented
in the history of this couniry—that the bulk of this amendment is directed against
the Superior Judiciary, leaving aside the amendment in the Schedule and the
amendment with regard to the appointment of a Governar. These are the
striking features of this amendment. Now, by and large all the Members in
the National Assembly and today the honourable Minis‘er, as detailed in their
speeches, have repeated the burden of the song, that it is the sovereignty of the
Parliament which is asserted in this Bill, and we should not stab ourselves by
speaking against this Bill. Now, this concept of the sovereignty of the Parlia-
ment is not acceptable to the people of Pakistan-and to the Parliament of
Pakistan. The sovereignty of Parliament is a concept which was brought about
in 18th century separation of Judiciary, Executive and Parliament etc. We
would not go by that tradition. We have got to proceed on a different think-
ing. The sovereign in this country—in t.hls. Islamic Repubhc of Pakistan 1s
Allah, and that T say not of my own. T invite the attention of the House to
the very Preamble of this Constitution Whl’ch says : VXhereas sovereignty
over the entire  Universe belongs to Almighty Allah...”. We are not a
State by creation of cthonie groups or anything of the sort. We are a. State
created for an ideology or by an ideology and that is Pakistan, and that is that
the Muslims of this sub-continent should eather in Pakistan and should I'.Ye
and order their lives in accordance with the Quran and Sunnah. Therefore,
there is a check on this Parliament. This is not like the House of Commons.

Malik Mohammad Akhtar : Please also read the second line which says:
“to be exercised by the people of Pakistan.”

(Interruptions)

Mr. M. Zahural Haq: Quite right. 1 appreciate 1’r The_rcfore, t_%:cre is
a check on the Parliament of this country. This Parliament is not like the
House of Commons that short of converting a man into woman 1t can f‘(;
everything. This Parliament has got to remain within the four corners o
Quran and Sunnah. Therefore, the slogan that the Parliament is sovereign
is I think a qualified statement and is not a correct statement, and this Parlia-
ment is definitely subordinate to the rule of Allah, Quran and Sunnah.
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Mr. M. Zahurui Haq: That was in reply to the assertion that the Parlia-
ment 1s sovereign.

‘ Nov_J, Sir, as  a matter of fact, this asserticn that the Parliament
is sovereign has been unnecessarily generated by the grievances of the executive
who happened to be in majority in the Parliament out of certain decision—of
which we are not aware—by the superior courts. A question has been asked
directly, and 1 can repeat the same question that why has the honourable
Minister not quoted instances where the judiciary—the Supreme Court or the
High Court trespassed its jurisdiction and converted itself into a legislature.
Can they cite a single example. 1 can refer to one case where the Judge of
High Court has given a judgement and has stated that where a law is silent on

< > specific provision of Islamic principles, then the judges are entitled to read into

“ the Islamic principles, because that is their faith and that is the oath they have
taken under the Constitution. But they have not converted themselves
into  the legislature. And how ungrateful they are. Legitimacy was given
to this regime by the Supreme Court of Pakistan when they declared Yahya
Khan as a usurper, and the Chief Justice of the Lahore High Court recently
held that the emergency is perfectly valid and is continuing according to law.
How ungrateful they are! Because the courts have granted bail.. ..

Malik Mohammad Akhtar: 1 am sorry to interrupt. The language being
used is offensive. He should not use the word ‘ungrateful’. If they have
«one it and they have declared you as traitors, they have done it judicially.

“ " Mr. M. Zahuwrui Haq: They have not declared me a traitor.
Malikx Mohammad Akhtar: I mean to say former NAP, not you. If they
did it, then they have done their function, and there is no conflict between the
judiciary and the executive. We have respect for them, and they are perform-
ing their duties quite satisfactorily. We have not quoted any instance, but as
yet we want to avoid this over-lapping.
7" Mr. Masud Ahmad Khan: Sir, 1 would also like to add.
. Mr. Deputy Chairman : Then everybody would like to speak. He is mak-
ng a speech, and you have every right to say anything you want in rebuttal
- v fing your speech. I think, the peint of personal cxplanation during the
peech, is un-traditional. o
| | . (Interruptions)
 Mr. Masud Ahmad Khan: Sir, we are not beggars. We are Members o
the Parliament.
o Mr. Deputy Chairman: Nobody said that. 0y
'Mr. Masud Ahmad Khan: We did not seek favour from the courts. _If
ﬂife'y have given us favours, then these decisions were no‘}‘_& i_n acc',ordz_mce \x{l,tl,
law. They should be grateful to the courts who went outside the ambit outside
tht' normal norms. Why should we be grateful to the courts.
“‘ ” é $ £
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Mr. Deputy Chairman: Yes, you can continue your specch.

Mr. M. Zahurul Haq: Thank you, Sir.

Mr. Shahzad Gul: New rules of cvidence were created. . ..

(Interruptions)

TS AR e U e o sl i s e g¥ &
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Mr. M. Zahurul Haq : Now, Sir, since the Members are sensitive to these
observations, I will not go into them. I will quote another instance. Invariably
the Supreme Court of Pakistan has come to the rescue of this country and saved
this country in one decision or in another decision ; whether it was a dispute
between Tamizuddin Khan and the Governor-General, or whether it was a dis-
pute between Ayub Khan and others. Everywhere the judiciary has come and
come to the rescue of this country, and it is for the first time in the year 1976
that the regime in power has thought it fit to bring about an amendment which
is directly against high judiciary. I am at pains to say that in the National
Assembly the debate had taken such an ugly turn that they were directly viola-
ting Article 68 of the Constitution. :

Malik Mohammad Akhtar: I am sorry, I regret, my friend is quite a
balanced speaker.

Mr. Deputy Chairman : But let it be a point of order, Mr. Malik Akhtar.

POINT OF ORDER RE : ASPERSIONS ON ANY OF THE HOUSE OF
LEGISLATURE AMOUNT TO BREACH OF PRIVILEGE

Malik Mohammad Akhtar: My point of order is, Sir, that one House is
not justified according to the parliamentary practices to cast aspersions on any
of the Houses whether it is National Assembly or a Provincial Assembly. This
is breach of privilege,

Mr. Deputy Chairman : Do you want my ruling on the point. He 1has
not cast any aspersion, it is not aspersion. He said that some of the Members
there tried to drag the judiciary and some of the Menibers are trying to drag
judiciary here as well. It is individual acts not aspersion on the body.

THE CONSTITUTION (FIFTH AMENDMENT) BILL, 1976

Mr. M. Zahurul Haq: Mr. Chairman, Sir, honourable }M_in'ister was a
little hasty otherwise I was about to say that I congratulate the Minister for Law
for his today’s speech, that it was so well-worded and so guarded that the pro-
visions of Article 68 of the Constitution were protected, and when Mr. Aslam
Khan was about to transgress it, he corrected him. I was saying that f)(irlly,
There is a direct provision in the Constitution that the conduct of the J; ge;
of the High Court and Supreme Court shall not be discussed in politics. wzﬂ
commenting over the proposition, that how sad it is that the 3u<ih<}:11'c11ryf lslfowe
demned right now, slaughtered right now in the parhament_fcér_ w ath au‘éom—
do not know. Nobody tells us what is the fault that the judiciary has
mitted.
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Now, Sir, 1 submit before
before a country is accepted in

459

Iucomc to clausewise discussion of the case t
in 1e 1nternational community as rel
‘ Rty accer 1 nun a sovereign free
L‘(');ll[}gy}l I‘JOIILU.Cdl scientists say that two factors must contiynue tooetheclr?lg(l)lng ‘i
ca c L ¢ nation buﬂdlng_, the othey is called the State building - gnd it.is morlé
:;ggg;tjftﬁx?c tgc d%veloptlgg hcountrles like ours that the natio;,buildino should
¢ Side Dy side with the state building. The state buildi s i
but consolidation of the law and order situation. i vement of 1he admitas
) l er situation, improvement of the admini
tion, that the state should be strong enou , ; sion, Tntorsal
' h nough to oppose external ageression, Inter
dl‘slUfb_fn}ccs_ ete., ete. But the nation building is a concgpt whigcuh gives 2’1 feelﬁfgfﬂ
of pgxﬂlmpgt‘lon, oxf_ one-ness, of own-ness to the individuals of the country, and
certain political scientists have remarked that one of the reasons of the dovzfnfaﬁ

of ?Ay‘ub regime was over-emphasis on state building. les asis i
hmldmg. I believe, and it is my opinion at the momen%,’ thatS trecltlrlllcjigdosil'Sthoena11;122:111(()11~1
ments in the Constitution  starting from the 4th to the 5th is state building
consolidation of the Government, more powers to the Government, so that it
should be entrenched in power with impunity, but the nation buildi’ng progress
has been left to Maulana Kausar Niazi. Nothing is happening. The judici--
ary—independent judiciary in a country is a very important factor, is the only
hope and consolation of a citizen who can belong to the nation and say well if
the executive is doing me a wrong I can go to the judiciary and get a redress.
So, that one important organ in the nation building process has also been
affected by this amendment. 1 would not go to the proposition as Mr. Shahzad
Gul has said and Mr.  Aslam Khan has replied whether they will hold the
f:;I'ect;ions or whether they would not hold the elections. The honourable
Minister was pleased to inform us that the Prime Ministef, can extend the period
also. Most probably it will be done so.

hat

But I submit that if we have to cut short that unhappy tradition that the man

-goes and the Constitution goes that new man ‘comes and new Constitution comes,

then we have got to brood over the amendments of this document which is the

only sacred document, which is the only link between Opposition and Treasury
Benches and between the executive and the judiciary. This document should

ot be trampled with in a manner as it is proposed in the 5th Amendment.

_This should be respected. Let us develop a tradition. Let the Treason Clause, as
~one of my friends said, remain operative through an agency. Why should it
eﬂll.apsc with an individual. It is very unfortunate that since 1947 we have

: f;ﬁ through seven constitutions, as many as seven constitutions, starting

om the Government of India Act, 1935, 1956 Constitution, one Martial Law.
1962 Constitution, another Martial Law, Interim Constitution and 1973 Consti-
tgtia;n It is shameful for 60 million people tfo be changing their Constitutions

thin 27 years like that. So, it is all with the hope and with the earnestness,

. for having love of the soil that this Constitution should not be trampled with
like that and in that context I say thaj judiciary was the one organ whick
. maintained its integrity right from 1947 till today gave a correct verdict and
came to the rescue of the Government on the .doctorine of Solus populi Suprema
est lex always and that judiciary has been demolished into ordinary Govern-

ment Civil Service which can be shuttlecocked between Quetta and Lahore

- within a period of 12 months.

Now. T come to clause by clause discussion of this Bill. With regard to
the amendment of Article 101 T have to sav that T am not really very much
concerned with it but T don’t see the justification as to why this particular pro-
vision should be made in the Constitution. After all, the Governor is always
a representative of the Federal Government or of the President or of the Prime
Minister. Why the appointment should be incorporated in the Constitution
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that he should not be a permanent resident of that Province. 1t is the execuy-
tive. After all, there are conventions, these are practices and these are not
to be incorporated in the Constitution. But the other intriguing aspect of
the case is why it should be delayed till the next general elections. If the
power with regard to the Judges can become operative right now, if the power
with regard (o the preventive detention can become operative retrospectively
why this should be delayed till the general elections 'y For what purpose ?
Should we keep these Governors with the hope that after the general elections,
don’t worry, from Peshawar you will be transferred to Lahore. That is my
only criticism on this. '

Now, 1 go, Sir, particularly to Article 175. T would avoid to be repeti-
tive. 1 remember very well that the Prime Minister in the beginning of his
campaign used to go to Peshawar. Once he addressed the Peshawar Bar, and
this was one of his demands that in case he comes to power he will fulfil
that—to separate the judiciary from the executive. I can’t appreciate a bet-
ter time than the one which has already passed. This was the period when
the Prime Minister was the most powerful. This was the period when the
Prime Minister was inducted into this country as Chief Martial Law Adminis-
trator. Then the National Assembly accepted him as a Prime Minister, a
Constitution was framed and yet he did not fulfil the promise which he had
made out at the time when he was in power. The honourable Minister has
referred to an astronomical figure that this much expendifure is involved. The
honourable Minister since having come into the Office is out of practice, there-
fore, he might have been committing errors on the figures. But I tell you,
Sir, as my friend said, what the difference is. The magistrates are alrcady
functioning. They should be directly under the District and Session Judges
and the High Courts, and that is all. The Courts are there ; the peons are
there ; the typewriters are there; the clients are there ; the PSIs will also
come under the supervision of the High Courts, and that is all. No expen-
diture is involved, and 1 do not know how this astronomical figure of 50 crores
has been quoted. But the tragedy is that what is good for the gander is not
good for the goose. When a man says something when he is not in power
that is different and when he comes in power that is different, just because the
magistrates are directly under the executive, under ‘the Deputy Commissioner,
District Magistrate or under the Commissioner, etc. etc. Therefore, under
the Preventive Laws, under that Chapter of the Criminal Procedure (ode
where this unfortunate Section 144 is there, thev are usine all sorts of powers
on a telephone call. They refuse a bail even on a telephone call. For this
purpose the separation of judiciary and executive is not attractive to the re-
gime in power, and for that matter, I will not make a distinction between this
regime, but I will say all the regimes in the past, everyone who has come in
power he says oh, oh, judiciary and executive, it should not be separated for
the time being just because the executive’s “misdeeds” cannot be implemente
if the magistrates are under the High Court control. Recently 2 Judge of the
High Court has struck down 144 Order because of certain reasons, and I need
not dilate on that. But the magistrates, the district magistrates and all these
people are issuing 144 Orders, because there is an apprehension of breach of
peace”. If in Chowk Yadgar there is a meeting of the PPP and that is to be
addressed by Nasrullah Khan, it is all right. Rut if in Jinnah Park there is
a meeting proposed to be held by NDP, there is Section 144. You will see,
in October there will be freedom for evervbody, but not for the political op-
ponents. The magistrates will be used, and they will not allow the opponents
to address the meetings. This is the reason that executive is not being se-
- parated from judiciary. That is the reason that after three years they have

e s . R - i e — s S
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got another two years. I should be taken on record right on the floor of the:
House to say that it will not be implemented. It will not be implemented.
Judiciary will never be separated from the executive in this country, so lopg
as the political mind is of the type as it is going on.

Coming, Sir, to the Articles with regard to the Judges of the Supreme
Court and the High Court, 1 submit that the Members of the Treasury Ben-
ches should realise. . ...

Mr. Deputy Chairmanr : Let me announce one thing. Mr. Kamal Azfar
will be speaking after vou. Let him prepare himself.

Mr. M. Zahursl Hag: Has he desired to speak ?
My, Deputy Chairman: He was showing his hand.

My, M. Zahurul Fag: All right. Now, I submit, Sir, that alrcady talent
is not attracted towards these Offices. The salary of a High Court Judge is
Ks. 4.000 per month plus a rent free house plus a free car in which he will
sk his own petrol. He has got this fixed salary. This salary is at the mo-
ment not attractive to the talent at all, and those who do accept these jobs
render a very valuable saciifice. They think that pow it will be a service
{o the nation. Thercfore, if these scats are occupied by certain individuals on
this conviction and in this faith, they also desire that they should be indepen-
fent ; théy should abide by their oath; they should implement the Constitu-
ion ; they should distinguish between the right and the wrong; they should
protect the citizens from the State if the State is wrong; and they should give
protection to the State if the citizens arc wrong. Now, such a sacred job which
they accept in 1976 for Rs. 4,000 per month minus the income tax when they
‘are. left with 2,300 rupees, such like thing does not behove, does not fit in
jith. that dignity. Then, by traditions, right from the British period, these peo-
ple have got a tradition and everybody is convinced that these are the people
who will not yield to the political pressure by a Government. They will ‘not

yleld to any bureaucratic pressure.

[At this stage Mr. Chairman took over from Mr. Deputy Chairman]

' 'Mr. M. Zahural Haq : They will be independent, -and that is why that when-
évér there is some sort of a political controversy or any COntroversy, invariably
the demand from the people is that judges of the High Court should be appoint-
ed for inquiry or judges of the Supreme Court should be appointed for inquiry.
This valuable confidence of the nation in the judges of the High Courts and the
Supbeme Court js being sacrificed through Article 179 and the corresponding
iele for the High Court Judges. From now onwards when this Bill is passed

ofe will gradually lose that confidence which they have. It is a history,
and Mr. Chairman has been an ex-judge of the High Court, be will appreciate
that whencver there is some dispute between one sect and another sect, between
Qadianis and Shias. between Shias and Sunnis, between Sunnis and Sunnis and
between one political party and another political party, the High Court and
Supreme Court judges come in and conduct the inquiry. This was _because
this confidence was developed as a result  of a long tradition. This confi~
dence was developed as a result of unimpeachable status of the judges com-
mensurate with the traditions. They were not answerable to the executive, they
were not answerable to the Parliament, but they were answerable to their oath
afid their conscience. We do not expect from judges to be answerable to the
Parliament like quotation of my learned friend from that side. A judge takes
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an oath and that oath, if he is a man of conscience, is his guide for all his time.
But unfortunately, by giving them tenure, by turning them into ‘Senior Most’
judges for the reason that they have trespassed into the jurisdiction of the
legislature, you are demolishing that tradition. Mind it, Sir, it takes years and
years and sometimes centuries to build up a tradition, and it takes seconds to
destroy the tradition. By this amendment they have destroyed the tradition.
I wish the Law Minister would be good enough to tell the Prime Minister to
withdraw this Bill, and not to demolish this tradition. By destroying this tra-
dition you will survive, but the nation will not survive, and how far you will
survive, that will also become known. Just as somcbody said in the National
Assembly the other day that when Defence of Pakistan” Rules were made by
Field Marshal Mohammad Ayub Khan he never knew that Gohar Ayub will
be one day under detention. So, I submit that these amendments with regard
to the tenure of the judges of the High Court, Chief Justices of the High Courts
and Supreme Court are extremely damaging, and should be thought over again.
I am not trying to be emotional. I am just trying to be realistic. What will
happen to that judge who suddenly comes and sits as Senior-most J udge ? Why ?
Why should his tenure be fixed as four years ? He is not a Commander-in-Chief
of the Air Force or Navy that it should be a tenure post. Somebody has very
rightly said “ why then Secretaries’ tenure should not be fixed ? Central Gov-
ernment’s Secretary is the highest post. He is associated with the policy. Why
not he should be for four years ? He should be given fulfledged pensionas if he
is retiring at the age of 58 ? But the scape-goat is made of the Judges, because
they have been doing justice. Because they have been listening to the griveance
of an aggrieved person by granting him bail. )

£

Coming now, Sir, to the 8th Clause with regard to the Sind and Baluchistan
High Court, I for myself welcome it, and T hope that it will come soon into

existence, and justice will be easily and readily available to the poor people
of Baluchistan. ‘

I skipped over Clause 7. Clause 7 brings about an amendment in Article
187, and the wording that has been followed is :

“ Subject to Clause (2) of Article 175, the ”.

When the hon’able Minister was talking about Article 175, he said ke
did not know who introduced this Article in this Constitution, because this

gave a very unlimited power to the Supreme Court. Therefore, I take this
opportunity of reading Article 187 : ‘

“187.—(1) The Supreme Court shall have power to issue such directions,
orders or decrees as may be necessary for doing complete justice
in any case or matter pending before it, including an order for. the

purpose of securing the attendance of any person or the discovery
or production of any document.”

Exception has been taken to this Article, and it is proposed that it will
be read now as: '

“ Subject to Clause (2) of Article 175, the Supreme Court shall....”
Clause (2) of Article 175 says: ' ‘

“{2) No court shall have any jurisdiction save as is or may be con-
ferred on it by the Constitution or by or under any law.
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Now, Malik Akhtar is an experienced parliamentarian. He has been a
collcague of Khawaja .Mohammad Safdar, and he took a very noval excep-
tion to the provision of Article 187. But I looked it up hurriedly and found
exactly verbatim, the same wording in the Interim Constitution in Article 189
and the same Article, word for word is in the 1962 Constitution. I did not
dig it beyond that, ’

Khawaja Mohammad Safdar: It is cven in 1956 Constitution.

- Mr. M. Zahurul Haq: So, taking exception to this Article of the Consti
tution which must have gone through his observation a number of time,
believe, at that time he was not serious. But somehow he had to propose the
amendment.  What is the necessity of this? Can a Supreme Court unde:
Article 187 issue an order which will not be supported by the Constitution
or law. Under inherent powers too, the High Court and Supreme Court cannot
issue an order which is not supported by an Article, law or at best by the
principles of natural justice, which is unwritten law. But what a lack of con-
fidence you are displaying in the Supreme Court. Can an cxample be cited
where under Article 187 the Supreme Court has exercised its authority which is
beyond its jurisdiction. Why ? It is very regretful that the apex of the judi-
ciary, the Supreme Court of Pakistan is expected to be issuing orders subjec!
to the Constitution and the law. They are the very creature of the Consti-
tution and the law. How can they go beyond the Constitution and the law ?
Always the Supreme Court and the High Court said that they interpret thc
daw, and we lay people here on the floor of the House say that they mis-inter-
pret the law. The law has given them, the tradition has given them, the his-
tory has given them the authority to interpret the law. - We are to make law
aind they are to interpret the law. This new provision is going to result in a
confusion. If they interpret a law which is not in consonance with the wishes
of the legislature, the legislature can pass a law and annul that interpretation.
But the legislature should not display a lack of confidence and say that the
Parliament is sovereign and these judges are misinterpreting the law. It is a
£ontempt of court to say that they are misinterpreting the law. It is a viola-
n of Article 68 by condemning the judiciary of Pakistan that they are misin-
preting the law. There is only one proposition, undisputed proposition, and
s that the highest judicial institution, the Supreme Court and the High
are -the only authority who can interpret the law. Nobody else. If

tely unnecessary. It is surplusage of words and it is neither warranted
the 3anguage of Article 187 nor it is warranted by any factual position. It
is just an apprehension of somebody in his mind for no reason.

,fk,k(f';:Qming how to Article 195, I adopt the same submissions which I made
“in respect of Article 179 with regard to the Judges of the Supreme Court.

" Now, straightaway I come to clause 11 referred to by my learned friend
‘a8 the famous law. I would call it notorious law.

Now, Sir, Article 199 was amended by the fourth amendment and sub-
‘clause 3(a) was added, and the fourth amendment was, I think, on 25th Novem
‘ber, 1975. Within a span of a couple of months—December and another
eight months, my learned friend has thought it fit to bring about another amend-
‘ment in: 3 replacing 3(a) and the fourth amendment by 3(a) and fifth amend-
ment of 3(a), 3(b) and 3(c). , , . -
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Now, Sir, there is a provision in the fundamental rights that certain thi
have to be done in a certain manner. For exIZfI? ;?e} 1‘:% hzis . Culjt‘alg'f h{ﬂngs
under preventive law, he should be niuni D e i
1 ve , he shou communicated the grounds of his detention.
In the orlgma_l constitution when we were very pious and the constitution Was:
:mar_umousz 15 days period was given, that within 15 days the grounds of de-
z‘efl‘tl()n sh_oulgi .be communicated. Then, through inefficiency of the law and
order maintaining agency, an amendment was brought and, 1 think, it was
increased to about one month. Most of the habeats corpus i)etitiémc i w?ﬂaichA
1 was a Counsel succeeded on the sole ground that within one dmonth E’Ljihc'
dstammg _autlflonty had not supplied the grounds of detention as required upder"
the Constitution. The Court was not permitted to go into the merits zﬁi all
ane th}g fact was not controverted by the respondent Government th‘er; the;
writ petition was accepied. Is that the fault of the Conslitution or the faul’i
of the High Court Judge who released a man? If you get incompeient
geopi«; in a law and order maintaining agency who do not fno-w what is a
Constitution, then this will happen. I once asked a Deputy Commissicner
in a habeas corpus case, ‘do you know when the Constitution was framed?
He said ‘a0’. He was incharge of a District. If you have such incompetent people,
why do you condemn the judges? Is it not fair that the Judge should teleasé-
that man on the ground that you have not given the gro;{lnds of detention
within 15 days or onc month ? If you are busy in floods, you must do this
also. but you say, ‘no’. And if I tell them that I have not been served the
grounds. of detention and the High Court asks the District Magistrate, Pesha~-
war, whether grounds of detention have been served or not, then, he replies,
“No, Sir’, We were not served, and iff I am granted interim bail till the Deputy
Commisbioner appears through the Advodqate Generalf i§ it injustice ? Is
it for this purpose that you are amending Article 199 ? And T tell you that in
not a single preventive detention case the High Court granted bail unless thére
was overwhelmingly strong case in favour of the detenue. I think, out of as
many as 500 petitions, 300 were dismissed and 200 have been accepted.

Then, they said that bail should not be granted. They have not read
210 of the Defence of Pakistan Rules. They have issued a Notification that
Special Tribunal shall not grant bail and then they have brought about section
13 (a) in the DP Ordinance that bail shall not be granted by any Court except
¢he Special Tribunal. They are now curtailing that power in 199, oh God!
where am 1 to go? Special Tribunal, under rule 201, cannot grant me bail
Jnder section 498, the High Court cannot grant me Dbail Under 199, I
-annot challenge my detention, and no interim relief can be given. What are
you up to? Heavens will not fall if you releasc a man on bail. P:.fter all
he is still in custody. He is obliged to appear In Court on a particu:ar day.
You have got so many laws. You can detain him In his_house. You can
gag him. You can confine his movement 1n the Tehs_ﬂ;,(Dlstnct‘ or in aI
Province. But you are sensitive to bail. You are sensitive to bail and bail
cannot be granted by the Special Tribunal, bail cannot be granted by the H&g‘x
Court with extraordinary jurisdiction. Ba.il appeal cannot. be ‘heard %(); the
Supreme  Court. Therefore. my friend, if you are setting tbxs1 .ame‘x}t mgng
and as it should be for all times to come, then remember this, 1t ¢c&
boomerang . ,

~ Now. Sir, I come
adding this proviso W
repetation I would say
dent unfil now. was that
ield Marshal Ayub Khan,

o Article 220. Again this Art y
hitgh A{las far reai:hin_ogg consequences.  Af the cost of
that one of the reasons that the judiciary was indepen-
¢ the executive had very little to do Unfqrtunag,@iy,
introduced the system  of recruiting High Court

icle was amended by
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Judges through an intervie i '
: view which was not a correc i
, . ) e et o rect practice. It he
igglsﬁadtm?wf Ordinarily a Judge was elevated to a g«ench onlytifh aﬁe b;;(e s
thi nﬁ?ﬁ‘n; gnd ’thenA-the Judges were not vulnerable to imaginations and tﬁs
g inii}h tf}th,e;r terlrllptva‘tlons _of the executive. The Prime Minister Wa:
good enough to give them a rent free house, a mew car i o] hoy S
. X kB s .'\i 2 car i Whl B 4 3
}}fl@-i!,rf@*wﬁ péttol, but certainly this amendment by which thecilﬁg;hexc’c’?si
‘ ;:c géhwim? tt;e transfegfed without his consent and without consultation Wlilgh
he Chief Justice anywhere in West Pakistan for i £ ;
mfmthé or 12 months........ or e per10d of less - thif 12

Mr, Masud Ahmad Khan: It is not West Pakistan.
Mt. M. Zahurul Haq: Beg your pardon ?

Mr, Masud Ahmad Khan: Pakistan and no West Pakistan.

Mr. M. Zahurul Haq: I am sorry. Thank you for the corre i )
for your lo;ialt‘y being displayed. Therefoge, I submit, Sif Ct':lolg,{ ifT}tlﬁa:sI;
8 are to be fransferred by the orders of the Executive like this then
“‘they would definitely be not interpreting the law with as .mucﬁ
dence as they would have. After all the Judges should be handled by
f Iusticess; H}gh Court Chief Justice, Supreme Court Chief Justice
the Supreme Judicial Council. Why should the Executive go on inter-
P‘m argument has been raised at one place that Baluchistan is a very
yince and probably' the Judges would be transferred there. This
done otherwise there was no necessity for amending the Constitution.
11 submit, Sir, that clauses 9, 11 and 12 are all directed towards
ining the independence of the judiciary which is contrary to the in-
{ the citizens of Pakistan. Then, Sir, they have not felt contended
wat, They have also come out with an amendment. The law of con-
as it is in Article 204 was there in the Interim Constitution, it was
n the 1956 Constitution, it was there in the 1962 Constitution. I would

of go beyond that.

-already said, there was a distinction under the Act between: the
t of Court of a Subordinate Court and the Contempt of Court of
y Court and the Supreme Court. This distinctjon =~ was given for
_purpose so that ¢he confidence of the people should not be under-
\ ‘the Courts and its prestige and dignity should be ‘maintained. :And

ption to the general principle of natural justice that a man should
udge in his own case. This is the only exception that in a contempt
Judge in that wery contempt case. It is not the saving

of his own person or his own status and prestige.

gnity of the Court, institution, so that the confidence of
‘ Now, in the same theme, in the same
f which is blowing against the judges of the High Court and the
Supreme Court, 204 has also been amended. Now  they will go' . to the

¢ Court Act 1926 and all  this precedence, this case
course of time, will be of no significance and

is saving the di

‘it
sle should not be undermined.

la ich has developed in the
they will be at par with all the other judges. On top of it they are also going
wn contempt

to iay that they should not sit as judges of contempt where there o
is involved forgeting that it is not their contempt, it is contempt of the court.
And then,, Sir, all these Articles the amendment of 199, 204, 206, are amend-
‘ments which are for the first time in the history of this country, never before
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~such like. amendments had been brought. Neither in the 1956 Constitution

- mnor in. the 1962 Constitution, nor in the Interim Constitution, and even thg
.Martial Law -regime did not disturb it. Even the Laws Continuance inforce

~-Order 1958 said that the country will be governed as nearly as may - be

~-according to be Constitution and the High Court shall have the power to

- issue Writ of -Mandamus, Certiorary, Quo-Warranto and Habeas Corpus. = A
regime of Martial Law in 1958. Similarly the Provisional Constitution Order
in 1969 also gave continuity but here is Article 199 which is nothing but
incorporation of the Habeas Corpus, Quo-Warranto, Certiorary, Mandamus
trimmed. Contempt of Court with regard to judges has been tempered with.
They have been made like Commander-in-Chief tenure office. After the tenure
they will go home. So, Sir, I submit that this is violence with the judiciary
for no rhyme or reasomn.

I straightaway then come, Sir, to Clause 16.. It is with regard to the
definition of Advecate-General and Attorney-General. Now, Sir, an Advocate-
~(eneral has been excluded by this definition, but in fact an Advocate-General
. isithe servant of the province through a contract.  There is a contract. for
= fixed period; which: can be extended, which can be finished. He gets remunera-
-+tion for -a case:etc. He attends the Provincial Assembly as an Adviser, but
. to exelude him from the category of public servant, the purpose is that he
¢:.should: be in a position to contest. elections. Now, Sir, Advocate.General who
- is performing public- duty, and is responsible to the | Court to perform the
- -obligations; to discharge the duties entrusted to him by the Government and
“to-appear ‘before the Court, if you also give him the right to contest elections,
~-then she has got long arms. There is a chain of State Councils on one side
- from various districts. Chain of State Councils from this. side and everybody
<iill be coming. I think; Advocate-General can. have as many State Councils
" as he likes, and he ‘dan pick: up from his area as many as possible. He is to

recommend to the Government that acquited in a murder case is wrong and

an appeal should be filed. He can move the High Court for enhancement of the
J.sentence on behalf of the Government. Now, if you give these powers to 2
“'man, and- then: also make him competent to compete _the elections, what would
ivbe the position if an ordinary lawyer is in his competition and he is going. to
- ‘eontest’ with him the seat{? : One is_ Advocate-Generrl and the other .. his
~iiéolleague; a slawyer.” Naturally,: therefore, 1 submit Sir, that the. introduction
“ op ' Advocate-General .in this «clause, just as in the carlier clause they introduc2d
“+Attorney-Genéral, is notcorrect. . It will be a misuse: of the power.- It.Wﬂl
" be a-complete abuse: of the posifion which a person occupying the position

of Advocate-General will be-having at.the time of elections, and it 'will be unfair
. and the elections will not be fair also.

ThenSlr, I come to-clause 17. -In olause 17, they amend Article280and
“~they add:: What do-they-add? : They say:

% and shall .not be called in question in any court onthe ground of
ty0ds . inconsistency with any of the rights conferred by-Chapter 1 of Part

Now, Sit, this amendment in Atticle’ 280, T:call. upon my friend to give me
reply if he so wishes, justification for this 280 when, I specifically invite-hie
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kind attention to Article 233, sub-Article (2), particularly 233, sub-Articke
(2) says:

“ While~a Proclamation of Emergency is iniorce, the President may, by’
Order, declare that the right to move any court for the enforce-
ment of such of the Fundamental Rights conferred by Chapter I
of Part 1I as may be specified in the Order, and any proceeding in
any court which is for the enforcement, or involves the ‘determi-:
nation of any question as to the infringement, of any of the Rights“
so specified, shall remain suspended for the period during: which+
the Proclamation is inforce, and any such Order may be made in
respect of the whole or any part of Pakistan .

Unfettered power is existing in Article 233, sub-clause (2), yet they are bring- .
ing an amendment in Article 280. What for? I will give the reasons what
| for.  But apparently there is no legitimate rcason of why the President should
not issue an order under Article 233(2), which he had issued previously and

.’ which was rescinded.
Malik  Mobkammad Akhtar : About the fundamental rights ?
Mr. M. Zahurol Haq: Yes, Yes.
, Malik: ‘Mohamimad ‘Akktar: This is not true.
{4 Mr. M. Zahurul Haq : This is what you are doing in Article 280. Now, what
js happened, Sir, is that under Article 233(3) an order was issued by ‘the President
i and that order was rescinded, and when it was rescinded, Mr. Rafi \Raza made
a speech in the joint session that they had given the fundamental rights. The
reply of one of the leaders of the Opposition at that time was that in any: case
& Article 233 still gave unfettered power to the legislature and to .the executive

or to the State to enact any law or do any act in violation of Articles 15, 16,
17, 18, 19 and 24, six articles, but in any case it was trumpeted on the tele~
vision screens and the 'radio that the fundamental rights had been restored.
Although ‘for-all practical purposes the effective fundamental rights 15, 16, 17,
18,19 and 24 are still dead so long as the emergency continues. But on top -
of it, coming to the proposition of today, Article 233, sub-Article (2) gives™
very clear power to the President. I do not see the logic.-of adding:this pro-
vision to Article 280, but the only explanation I can think of is that by addition
of thisito Article 280, it appears that Article 280 which 'is an -Asticle’of the
Constitution, which is temporary in its nature, is likely to remain ‘on the statute -
book for all times to come and, therefore, instead of bothering the President
to issue an order from time to time under Article 233(2), why not:have abuilt
in provision in the Constitution. And if one:rcads Article 280, it is in the
nature of a very temporary provision. The Proclamation of Emergency issued
on'the 23rd day of November, 1971, shall be deemed to be a Proclamation of
Emergency issued under Article 232, and for this purpose clause 7 and ‘8 thereof -
to ‘hiive: been issued on the commencing day and any law, rule or order made: -
or ‘prohibition, made in pursuance of that proclamation shall“be ‘deemed ' to -
havé Been' validly made. Now, this Article had to disappear if once'a joint '
sitting was to be convened and say that the emergencyis not ' required.: 8 |
request gentlemen, to have one day a joint :session and say that emergency is .
not required. This Article 280 will not be necessary, but it is the minority
which speaks truth: They will never. So, this amendment to Article 280 ‘has
beef dorie with the purpose that it should remain:a built in permanent provision::
: of theoConstitution. We shall .get acquainted: with® emergency or tradition will<!
¢ A algeidevelop in emergency, we will have an emergency, or under emergency vall
laws will ‘be immune from attack on the basis of fundamental rights, andat =
this- junctare 1 would also -submit that Article 199 has got nothing' to do with ©

R T —
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the emergency.  Article 199 gives extraordinary jurisdiction to the High Court—
the: writ jurisdiction as it is popularly known. It has got nothing to do with
cmergency, but they have amended by Article 3(a), 3(b), 3(c) Article 199.
Whether emergency remains or does not remain the powers of the High Court
would be curtailed. . So, although I do not expect it, but even if the emergency
is lifted, and they detain a person under the West Pakistan Maintenance of
Public Order Ordinance which is a preventive law, well he cannot go to the
High Court under Article 199, because Article 3(a), 3(b), 3(c) will continue.
So, if my friend Shahzad Gul says that the character of the Constitution, the
Preamble of the Constitution, the fundamentals of the Constitution have been
altered by this amendment, I think, he is not very off the mark. He is very
much to the point that with the very character, the fundamentals, the Preamble
violence has been played in the fifth year of the regime in power at the tail
end if at all there are going to be elections next year.

Then, Sir, T need not comment upon the amendment to the Schedule.
With these submissions, Sir, I submit that this amendment, which is altering
the character, the fundamentals of the Constitution, should not be pressed, and
no matter it has been passed by the National Assembly, this House, and I request
in all humility, in the interest of the people of Pakistan should reject it straight-
away. Thank you, Sir.

Mr. Chairman : Thank you. Now, there are only six minutes more to go.
~ Malik Mohammad Akhtar : Sir, 1 am sorry to request you. . ..
Mr. Chairman: You told me that we should adjourn af 2.00 p.m.

Mz‘ilik_Mohammad Akhtar : We took up the consideration of the Bill at about
10.30 a.m.—an hour late, and then, Sir, it appears that although the same argu-
ments are being repeated and will be repeated, because I do not find any new
argument yet it was agreed, the honourable Leader of the House would bear me
out, that it was decided that Khawaja Mohammad Safdar will complete his speech
today. - e . . ,
,,Klghwaj‘_a-\ Mohammad Safdar: No, no.
. Malik Mohammad ‘Akhtar: 1 came and told you that Khawaja Sahib. is
' going'to complete his speech. . ‘

* Mr. Chairman : No, no.
(Interruptions)

.. Mr. Chairman : Listen please, listen. The decision,” accord, agreement
whatever it was, it was announced in the House that we should continue dis-
cussion and debate over the first reading, and it may be inconclusive, I used
the word inconclusive, and if anybody is left—one, two or three, we will do
it in the morning and after the first reading is over we will take up the second
and third reading and pass the Bill tomorrow without fail.

~ Khawaja Mohammad Safdar : That is quite right.

- ‘Mr. Chairman : The understanding was that the Bill has to be disposed of
tomorfow without fail. We are not going to take second and third reading
today, and so far as the first reading is concerned, if it is not concluded today,
we will continue it tomorrow, but on the condition that the second and third
reading will be also completed tomorrow, and the Bill will be disposed of. I
do not know whether there are any gentlemen on this side of the House......
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Mr. Kamal Azfar: Sir, I had. ...

Mr. Chairman : Do not interrupt me. Mr. Kamal Azfar, do not interrupt
me. I am not a speaker from the bench there. If I am not correct, you tell
me, but this was the understanding, this was the decision. There is hardly
anybody left on the Opposition side except Khawaja Mohammad Safdar. I
do not know how many speakers are going to participate in the debate from
the other side.

*Juﬁ/;&ﬁwuc‘d»"u:-’/&d!gk?:/NM»-?I?

My, Chairman : But I do not know the point of difference.

Mr. Kamal Azfar: Sir, I had offered to speak. 1 think, there was some
misunderstanding when the Chairman mentioned that there was nobody on
this side. 1 had already stood up once. :

Mr., Chairman: I was not here. Would you like to speak, Mr. Kamal
Azfar 7
Mr. Kamal Azfar: Yes, Sir.

Mr. Chairman: All right. Then, Haji Sahib you would like to speak,
Mr, Sher Mohammad, you must also speak, and Qazi Sahib, you would also
like to speak. Then, Miss Asifa Farooqi and Mr. Khoso. All right. Why
Mr, Nargis Kiani is silent. Why is Mr. Nargis Kiani not speaking ?

- U U o g U8 Ul A ok

Mr. Chairman: Now, you see there are so many speakers. You cannot
finish it today. There are about seven speakers on this side.

(Interruptions)
Mr. Chairman: Listen to me. What do you want me to do.?
Do you want me to continue ? o
Malik Mohammad Akhtar : Yes, Sir. '

“'"Mr, Chairman : On the condition that all the speakers will have to speak
today, R T
Malik Mohammad Akhtar: We can continue for another two hours. |

Mr, Chairman : There is no question of two hours or three hours. Do not
do it like that. Either we adjourn and meet tomorrow morning, or we continue
till the whole thing is over. There is no half-way House. Either we adjourn
as agreed to in the morning. Now it is 2.00 p.m. We adjourn and we take
it up tomorrow morning. ' ’

Malik Mohammad Akhtar : Then, Sir, first reading will not be completed
even by tomorrow,

.« Mr. Chairman : First reading cannot be completed even in one week if
everybody wants to speak. What do you say? It is not my fault. You say
there “is hardly anything which is not repeated, and the same thing will be re-
peated. After all you have to control your people. If you have done full
justice to the subject before the House, and there is nothing left then why
everybody should speak? RN
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Malik: Mohammad Akktar : They all withdraw. -
(Interruptions)
Khawaja Mohammad Safdar: And I will take at the most one hour.

Mr. Chairman: I understand, but his condition is that we all withdraw,
provided you speak today, but if you speak tomorrow, then: everybody ‘would
speak. -

Y P N Y R R R et
S AN TS 1R =y

Malik Mohammad Akhtar: Then, Sir, the only alternative is that since
nobody is going to speak from this side, the name of the honourable Leader of
the Opposition may be called. If he does not want. to make a speech, then we
can-go to the second reading. That is what is permissible under the rules. -

Mr. Chairman:-This is imposing a certain: thing on the Chair.

Malik. Mohammad ~Akhtar : -No, Sir, that is just as the rules are. He
cannot have the choice of making a speech at his own convenience.

Mr. Chairman-s The rules have been subordinated to the agreement between
the two sides.

Malik Mohammad Akhtar: But, Sir, now our people have. withdrawn.
Naturally he should come forward with his speech. -

Mr. Chairman : Listen please, listen. I know what the rules are. You
know everybody knows them, but in the'morning youstold- me that the decision
was that.we will-do only first reading upto 2.00 p.m., .and-if it is not.-completed
by 2 p.m., then we will go over to tomorrow, but tomorrow second and third
reading must be completed.

Was this the understanding ?
‘Malik Mohammad Akhtar: Yes, Sir. This is the understanding.

Mr. Chairman: I for one do not understand what is in the mind of
Khawaja Safdar or this side or that side. '

Qe el g S 22 g b gl (B e P e 1 s s RlP
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- Malik Mahammad A‘khtar%:K Let him.-have thefloor.-: At least.let him;
take the floor. .
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Mr. Chairman : Why should he not be the first speaker tomorrow ?
(Interruptions)

- Mr. Chairman ; Listen, please, listen. He will .take reasonable time.. Of
course, he cannot speak for the whole day. I will see to it.

S o ol o S g Ll e s )P

+ My Chairman : All right.  After that if yow think necessary any gentle-
.~ man-from your side can speak. Then, you can have- the -time of , the. House
in.your hand. ' Then, you can start the second reading and then third reading.
You can take two hours or three hours. I -am at your disposal. I am com-
mitted in:consequence, in compliance with your accord. to complete this~ - Bill
~tomorrow—second and:third reading included.

- Malik. Mohammad Akhtar: Sir, then why does he not start- for @ minute
. or two and be in possession of the House tomorrow ?

- Mr.  Chairman : You mean to say that he should start, then I should ad-
journ-after five minutes, and then he can.continue - tomorrow ?

Malik Mohammad Akhtar: Yes, Sir.
(Interruptions)
Myr. Chairman: But we all had agreed to rise at 2.00.p.m.
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Mr. Chairman : Now would you like Mr. Akhtar......
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Mr. Chairman: Malik Sahib, tomorrow we are meeting at 9 ?
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Malik Mohammad Akhtar: At 9.30, Sir.

Mr. Chairman : I will have to see that the whole thing as agreed to by
both sides is completed. This Bill will have to be disposed of. Its first
reading, second reading and third reading will have to be completed tomorrow
even if we have to sit till midnight. I don’t mind that. Tomorrow it has to
be completed. Khawaja Mohammad Safdar, you will continue tomorrow.

Khawaja Mohammad Safdar: All right, Sir, as you desire.
' (Interruptions)

Mr. Chairman: I can come earlier than 9.00 a.m. Then, you will have
to give me the list of speakers on that side......

Malik Mohammad Akhtar : T will consult them, Sir.

Mr. Chairman: ...... because I am also to chalk out my own schedule
All right. The House stands adjourned to meet tomorrow at 9.00 a.m.

[The House then adjourned to meet. at nine of the clock in the morning
on Wednesday, September 8, 1976.]
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