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SENATE DEBATES
SENATE OF PAKISTAN
- Wednesday, September 8, 1976

The Senate of Pakistan met in the Semate Chamber (State Bank Build-

Ceriin

ing), Islamabad, at nine of the clock in the morning, Mr. Chairman (Mr.
Habibullah Khan), in the Chair.

(Recitation from the Holy Qur’an)
STARRED QUESTION AND ANSWER

Mr. Chairman: Yes. Now, we take up questions. Question No. 27.

DisposaL oF CONFISCATED CARS

37. *Khawaja Mehammad Safdar (Leader of the Opposition): Will the
Minister for Finance, Planning and Development be pleased to refer to part
(a) of his answer to Starred Question No. 22 and state :

(a) the number of cars given to various Government Departments
and Divisions out of 172 confiscated cars ; and

(b) the number of cars out of those confiscated given to individuals,
giving their names and designations and the make and model of
the car and the price charged for cach of them.

Makhdoemzada Mohammad Amin Fahim (Read by Malik Mohammad
Akhtar, Minister for Law and Parliamentary Affairs) :

The requisite information is being collected and will be placed on the
Table of the House on finalization.

LEAVE OF ABSENCE

" %Mr Chairman ¢ There is a leave application by Senator Mir Nabi Baksh
‘Zehrl, It reads :

' “Unfortunately I had another attack of fever at mdnight and will not
be able to attend this important session tomorrow for which I had
already booked my flight. Please accept my vote in favour of all
clauses of the Fifth Amendment.”

4 +.8hould the icave be granted?

 Platas (The leave was granted)
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Mialik DMohammad Akhtar (Minister for Law and Parliamentary Affairs) :
Lectus be very clear. Voting is only required at the stage of putting amendments
and Schedules, and even then it is required only once at the third reading, if -

we strictly follow the Constitution of 1962 as well as 1973.
My, Chairman: Well, he made that remark only humorcusly.
He was not very serious.
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Mz, Chalyznan 3 You thought probably that he wants this vote to be counted.

Malik Mohammad Akhtar : He desired so.
Mr. Chairman: All right. Leave is granted. We take up adjournment
motion which was postponed yesterday.
ADIOURNMENT MOTION RE : IMPLEMENTATION OF WAGE BOARD |
AWARD IN RESPECT OF THE WORKING JOURNALISTS :
AND OTHER EMPLOYEES OF THE DAILY ‘TAMIR’
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vir., Chairmaan @ You first read your motion.
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Mr. Chalyman : Well, it is about that ‘ Tamir’. ...
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Mr. Chairman: And the implementation of the Wage Board Award.
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ADJOURNMENT MOTION re : IMPLEMENTATION OF WAGE BOARD 477
AWARD IN RESPECT OF THE WORKING JOURNALISTS AND
OTHER EMPLOYEES OF THE DAILY ‘ TAMIR’

Mr. Chairman: Are you filing an appeal or noving your notice of

adjournment motion ?  You are making an appeal, not moving an adjourn-
ment motion.

-u;‘?’cwd@c”dﬁz.’fv‘j“{ Y N

Mr. Chairman: I do not mind your appeal. [ thought that probably you
are appealing.
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My. Chairman: Yes, Mr. Hanif Khan.
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478 SENATE OF PAKISTAN [8TH SEPTEMBER, 1976
Fir. Chairman : Are you not pressing it?
Khawaia Mohammad Safdar: I am not pressing it.
Mir. Chasrman ¢ All right.  The motion is not pressed.
Now, we get down to the legislative business.
Khawaia Sahib, you were in possession of the Housc yesterday.

Khawaja Mohammad Safdar: Yes, Sir.

THE CONSTITUTION (FIFTH AMENDMENT) BILL, 1976
Mr. Chairman : You please resume your speech.
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Mr. Mz;sud Ahmad Khan : Point of Order, Mr. Chairman. The honourable

speaker is misleading the House. Actually the word ‘consultation’ was in-
corporated in the. present Constitution, not in the previous Constitution.
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Mr. Chairman : This is no point of order. You can contradict him and
correct him during your speech, .,md say that he is wrong, but this is no point
of order.
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[ Khawaja Mohammad Safdar]
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“ The independence of the Judiciary has not only been to ensure but also
strengthen. In addition, provision has been made to separate the

Judiciary at the subordinate level from the Executive to complete
the process within a period of three years.” :
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“ There should be no identity between the person who applied law in

the Executive sphere and those who have to interpret if the
protection of elementary human rights is to have full significance.”
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“ An independent judiciary is an indispensable requisite of free society
in the rule of law. Such independence implies freedom of inter-
ference by the Executive or the Legislature with the exercise of
judiciary functions but does not mean the judge is entitled to act
in an arbitrary manner.”

This is from Essays on Constitutional Law, Page 52.
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Mr. Chairman: Yes, Miss Asifa Faroogi. She stood first.

Malik Mohammad Akhtar: Sir, we have received a mutual agreement bet-
ween the members of the Treasury Benches that the Lady would speak for
five minutes, and thereafter, one or two speakers for ten minutes, two or three
speakers for ten minutes and Mr. Rafi Raza would speak for five minutes and
then Qazi Faizul Haq.

Mr. Chairman : Qazi Faizul Haq ?

Malik Mohammad Akhtar : Thereafter Mr. Kamal Azfar for ten minutes.
Mr. Chairman : Who will speak, Qazi Sahib or Kamal Azfar ?

Malik DMohammad Akhtar : Kamal Azfar for ten minutes and then Sir, Mr.
Masud and Mr. Khoso and that is all.

Mr. Chairman : What about Qazi ?

Malik Mohammad Akhtar: Qazi will also speak.
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Mr. Chairman : So, you have given -me the names of five members, Miss
Astia Farooqi, Kamal Azfar, Qazi Sahib, Khoso and Masud Ahmed. Ihsan
is there on his legs.  Qamaruz Zaman is up. Haji Sahib is very anxicus.
Zehri is there. ’

Maltk Mohammad Akhtar: I think, Sir, I have given the list.
Now, they can adjust them.
Mr. Chairman : Zehri, have vou recovered from fever ?

Miir Nabi Baksh Zehri: Yes, Sir.
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Yes, Mr. Kamal Azfar.

Mir., Kamal Aziar: Sir, I think it is our duty | i int

cloacly that s fat o6 fhe ened k ztf 1s our duty first of all to point out very
ik W e - mbers of this Senate are concerned, we all have
the highest respect for the Judiciary and the allegations and the charges that
hav{i been made that some kind of derogation of the 1nde ena’gen" f
Judiciary has been intended by these Amendments, I think we ggouid ;1;1?
it perfectly clear that this is certainly not the purpose or intention of ‘he
Amendments.  The Senator, who has just spoken, has referred to the s Oiﬂgl
of the Minister for Law and said that ail the references to the C@;wéftvutig;;;
has made, are constitutions of Socialist countries. But Sir, in thiswchonnectim:
as icgards the rotation oi judges, 1 would like to refer to the constitution of
highest Court of all, the constitution of the International Court of ! Justice
Under the Constitution of the International Court of Justice Article 13 The
members of the Court are elected for nine years but under Article 21 of :{};e
Coustitution, the statute of the International Court of Justice from here

3 A
read, states that the Court shall elect its President and Vice President for

three years and then they can be rotated, may be elected or not elected. So
il the principle of the rotation of the Head of the Court, is understood in this
particular way, then I think this is a gross misinterpretation of the purpose
and thc backgrounds to these Amendments.

Now Sir, on a higher level certain attempts have been made to try and
1:{{p12k_iﬁ the concepis of the sovereignty and the theory of separation o ]
Sir, in this connection I would like to submit that in the speech made by
Senator Zahurul Hag yesterday, he referred to the Preamvic and he stated
that uader the Preamble of the Constitution, the sovereignty over the universe
belongs to Almighty Allah.  This is undisputed but at the same time he
stopped reading what is the mext and important phrase in the preamble.
That is, that the authority to be exercised by the people of Pakistan within
the limits prescribed by Him is a sacred trust.

Thus Sir, if your look at the philosophy behind the comstitution of our
country, one would call it the divine trusteeship of the people as in the
old days then used to be a theory of divine right of King. But in that
place the concept behind this constitution is that the people are the trustees
and they are the trustees of the sovereignty which belongs over the universe
ty’ Allah. Now Sir, this is one concept of sovereignty in the Constitution.
Then the concept of sovereignty also deals with state sovereignty. Siates are
govereign and here I do not need to go'behind the history of all concepts of sove-
féi«gi}ty’\concep‘ts. The concept © Sovereignty ’ emerged after the collapse of the
Papal System in Europe and with Bodino “ Republic ” and Hobbes “ Leviathan ™.
This is a modern concept of the State that the State is sovereign and Pakistan
like any other state enjoys state sovereignty. It is not subordinate to any other
sfate. It is on an equal level. This is the principle of sovereignty, as regards
the International Law. Now Sir, then there is the question of sovereignty within
a'statc and here T think that the best distinction has been made by Dicey when
He talks of the essence of sovereignty in the sense that in the parliamentary
system.  This essence is the sovereignty of King in Parliament and he is talking
there of the British system. Dicey has resolved this difficulty in this way that
the King in Parliament is the legal sovereign and the electorate are the political
govercign and I think such a distinction is applicable also toour system. Of
course, we do not have the concept of King in the Parliament but in the sense
that when we talk of the parliamentary system, then the essence of the parlia-
mentary system is the supremacy of parliament.

Here T would like to say that even Mr. Brohi who wrote the Book about
the Fundamental Law, though recently he has made a speech against these:
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amendments but at page 70 in his boock on ¢ Fundamental Law of Pakistan’
separati

ne
¢ Separation of powers, t6 which Senator
' ‘ tne docirine of Pakistan’s Constitution.
Scparation of powers in the Montesque sense would Hican a separation of powers
oetween the ciccuiive, the legisiature and the judiciary. In the separation of
powers essentially you have o have a presidential system where the execuiive
cierive_s lis source of power separatel y irom the legislature. But in our own
Constitution the source of ‘power is the parliament.  The pariiament is not only
the source of legislative power but it is also the source of the executive power
because the Prime Minister and the Ministers are chosen from the parliament
and they are members of parliament. This is uniike those countries where the
members of the executive—as in the American system to which Senator Safdar
has referred—the president or the members of the Cabinet are not members of
the Legislature. So inthat sense the theory of the separation of powers is no
part of cur Constitution.

IR

Says very ciearly that the concept of the
Sardar has referred is no part of
g
W

A

2 S

Here I would refer to what Mr. Brohi himself has written in his Book;
on ‘Fundamental Law of Pakistan’ where he says that Pakistan beinga parlia-
mentary democracy the executive is drawn from and is responsible to the legis..
lature and the personnel of judiciary is appointed by the executive. And he
goes on to say that in our Constitution therefore, there is no such thing as se-
paration of power in the sense conceived by Montesque. :

Sir, on the other hand we have this claim that there should be parliamentary
system and we uphold the parliamengary system and our Constitution is based
on the parliamentary system but even otherwise even in those countries where
this doctrine of separation of power has been used it has lost ground over the
years. In a book written by Macive called the ‘ Modern State’ he say that the
absolute separation of powers prescribed by Montesque is obviously impos-
sible. Then he goes on to say that even in the written Constitutions the legis~

lative function is the supreme function. It has supremacy over the other
functions,

Now, Sir, T would say that in the history of Pakistan when we talk of
sovereignty and supremacy there has never been a question of a tussle bet-
ween the judges, between the Bench and the parliament. We agree here that
the only question that has been before the people of Pakistan in
our long history has been the tussle between the parliament
and  certain  un-constitutional forces, certain usurpers who have
tried to Subvert the constitution and in that process, Sir I would venture
to submit that a strong Parliament in the best guarantee of the independence of
judiciary because if parliament itself is weakened then conditions for
the existence of the rule of law cannot be provided for, then the conditions for
rule of law donot exist either. We have seen in the past how a half mad
Governor General in 1953 dismissed the Prime Minister and latter in 1954 he
dissolved the parliament. At that time you remember, Sir, that Khwaja
Nazimuddin had said that he was de jure Prime Minister and not the de fasc_to
Prime Minister. In 1953 this happened and after that in 1954 when parlia-
ment was dissolved reference was made to Tamizuddin Khan’s case but at that
time about this dissolution of Parliament the courts had no choice but to face
an impasse that had been created and in his own judgement Justice Munir
has said that a chasm has been created ; a bridge had to be built and the
dissolution of parliament was not declared illegal or un-constitutional. There-
fore the struggle as far as sovereignty is concerr_le1d isnota struggle between the
judiciary and the executive. - We ‘have the highest respect for the judiciary,
we have the highest esteem for the judiciary. We respect them in every way
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%Hdi we wualfd like to have an independent juwiciary. [ think, Sir, that i

fact it 15 a slur on the judiciary to think that the decisions of lc;" ‘u‘ﬂ"”'ﬁ t 'wt' d
judgga will be gtiecied by the mere fact of rotaiionAGf tréns?é'mg;mime&
u_mli{ ii‘n‘at our judges would cease to be less independent. Th i: d@ﬁ m‘}t
of the highest caliore and they will certainly not be aﬁeéieé" ‘hef{ udzoments
merely by the prospect of transfer to Quett Y ryrie t i Jhdgements
norey oy i : to “uetta. In the past also we had these
tidﬂ&ftﬁih and I do not think this will atfect the independence of our 'udi“";*

The real struggle for power has not been between the judiciary and 1]:50 ?w;y.
lative sphere and even here if you lock at the experience of the 'Unite;d S?gés-
when it comes to the exercise of the paramount functions during the R{}oa‘f‘ﬁs‘i
cra the Supreme Court of United States had also developed a doctrine of 'uuﬁ%i‘/czgi
crstraint and they had not interfered in the economic policies that Were} intro-
gf‘um;d because of the great depression.  The question had arisen W‘nethe“"k the
Federal Government had the power to bring in these policies for the rec;’v@‘rv
of the national economy and at that time the Supreme Court hadA déveiage&
the docuine of judicial restraint and they had said that they would not try
to encroach upon the necessary governmental functions. o N

) Similarly we have scen that this particular phenomena of the incicase
of the legislative power has been going on throughout the history of Pakistan.
Alter iongjears we have a parliament. After long years we have the supremacy
of the parliament. I would submit, Sir, that the supremacy of the Parliament
is the best guarantee, is the most solid foundation for the independence of the
judigfzai‘y because only with the sovereignty of parliament and supremacy of.
parliainent can we have the rule of law. Othcrwise what is the alternative ?
After all we are not going to have the sovereignty of the judges, we camnot
have if we so desire, the rule of the judges. Then you have the other alterna-
tive. I do not think the judges could help that particular situation. Political
battles or political differences cannot be resolved in the courts of law because
as happened in Tamizuddin Khan’s case and in Dossa case also to which
reference has been made by Senator Safdar, the decision of Justice Munir at
that time was that a coup d’etat was a law creating fact and, of course, he
said that if the coup d’etat fails then the people are punished but otherwise
it becomes a law creating fact and those very judges who had taken oath under
the 1956 Constitution had choice but to continue to serve even though the
Constitution had been abrogated, in order to preserve the continuity. Later
on that decision has been reversed subscquently by the Supreme Court of
Pakistan but the real battle, the real question is whether the supremacy of the
people will prevail or not. Whether the‘pcop-le can rule through their elected
representatives or whether we will have this kind of usurpation of power. This
has been the real battle in the history of Pakistan. In this sense, Sir, 1 would
again finally say that there is nothing to fear. The intentions behind these
amendments are bona fide and there is nothing to fear as far as the security
of the country is concerned, as far as the sovereignty of the people is concerned,
as far as the independence of the judiciary 1s concerned. Thank you.

My, Deputy Chairman : Senator Qamaruz Zaman Shah. The request 1§
that you will speak for five minutes. - _

Mr. Qamaruz Zaman Shah : Mr. (;hairman, Sir, 1 think an unnecessary
controversy has been started asto who is supreme and who is not. One fact
is well known and I think it has been accepted by all concerned and all mem-
bers of this House that the cart of this State—State 'of .P_akz.stan has three-
wheels namely the executive, the legislature and the judiciary. Al threg
wheels are equally important. No one is more 1rpp0rtant than the other an |
that all the three wheels have to function properly in ?rder.to see that 'Fhe_ St{atﬁ
runs proparly and in order to see that the pepple of ?akxst:e.n fngoy theli'sﬁléﬁ
liberty and that they can exercise their sovereignty. TA)erfe: is qa sot - Igt]l;wa'a'
of aﬁy overlapping. I have lot of regard and respect for Senator B ]
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*mmmanaa Saf_dar but I was surprised to hegr his argument when he said
;ﬁc{. something i3 being done that the judiciary has 1o ﬁn?erpr;%f ti}éwia%g;f“ Ngir
i aave praciis before the Court, and | know that at the time of intorpretins
law, judiciary Iways looks into the intention of the legisiaty
tor which a particular enaciment was brought in, and the

r'especis the intention of the Legislature in framingv th
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Y conscious of their duties and responsibilities, They have been

JCIT auites and responsibilities properly and do see the intention
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Sir, as Seﬁ%mr‘ Kamal Azfar saig very rightly that this coniroversy has
i}efw uzmgz:essamy.bmught_oui that the powers of Judiciary ars being cur-
tailed.  Sir, executive has ijts OWn responsibilities and so Rhag the legisiature,
The executive has to see the changing situations in the country and has to
meet those situations by executive orders and the judiciary does respect
changing situations, changing circumstances and the extraordinary situations
that are sometimes faced by the exscutive and the way the executive aces

them or tries to solve them,

Now, judiciary as one of the three wheels of this cart has

tacilitate and “his to help in seeing that the ¢xecutive discharges

S dulics in running the state, in maintaining the law and order and in doing
1
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ags 1or the welfare of the people of Pakistan. Therefore, this controversy
unnecessary. The amendments that have been brought in h
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ere, are merely to

facilitate the “three Organs to discharge their duties properly and certainly as
Senator Kamal Azfar has said by traasfer from one place to the other g judge
would not affect his thinking or it would not be a harrassment or g thing like
that. Therefore, I think we have introduced this new element. The speakers

who talk of these things have introduced this new element of suspicion in the
minds of the people that the judiciary i being weakened. It is certainly not
being weaksned and we would be doing disservice by making such a statement
and by saying that judiciary is being weakened. Tt is not being weakened because
We are pround of our judiciary. It has always stood to the cail of the nation and
whenever the nation has been in difficulty and the matters 1ave gone to the
judiciary they have always responded to it

Sir, coming to the point of appointment of Governors T think it is always
better that the Governor does not belong to that particular Province because
he is the reoresentative of the Central Government in the Province and has to
look after the interests of the Central Government and has to act according to
the instructions of the President. in case he is from the same Province he is
interested in the local politics of that Province and he goes deep in the politics
with the result that his interest is more provincial and is in the interest of the
Provincial Government rather than in the interest of the Central Government,
So, he does not behave as a representative of the Central Government but as g
part of Provincial Government machinery and therefore, T think this a proper
amendment which has been brought in.  Now, when he was saying that the
people would feel that the judiciary is being weakened, T would say that if that
was the intention, why we would establish a new High Court in Baluchistan.
The High Court was ‘being established in order to give full protection to the
people of Baluchistan and in order to bring justice nearer to them. Therefore,
I think that these amendments are absolutely in the fitness of things that they

ought to be supported by every Member. T am sure that our friends' sitting on
the other side also feel that these arc the right amendments but since they have
to onpese it, they do oppose it.
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Mr, Deputy Chairman: Now, I concede the floor to Mr. Khoso. The
time for you is ten minutes.

Mr. Afzal Khan Khoso : Mr. Chairman, Sir, to start with I will just res-
peetfully submit that neitiher the character nor the Preamble nor the fundamental
structure of the Constitution is being amended by this Air'e”zi‘?ng Bill. Yester-
day, there were certain aliegations by Senator Zahurul Haq with regard to these
fundamental characteristics of the Constitution. We have in this country a
Constitution and in all the countries of the world wherever there are written
Con aiamtmm ”M are subject to Tnenfimems whenever the challenges of the

[ ¥t 3

oGl Wiy s GUdd b Uliix tiat WS 18 m()hib-.dlﬂg unusual, that amend-
iments are being brought in this Constitution.  As [ suggested quer there is

vl
no amendment over here, in all these amendments, which is of a fundamental

nature, which changes the character or the Preamble or the ver y concept of the
Constitution.  Sir, another effort has been made by the Opposition and that
is to bring in a sort Gf impression that there is a polarisation between Parliament
on the one hand and judiciary on the other. Sir, this is highly misleading.
There is no question of polarisation. We all derive cur authority all the three
organs derive their authority from the Constitution and Constitution is framed
by the }?aﬂiazzzmt m which everything is clearly defined as to what are the
powcrs of the executive, what arc the - powers of legislature and what are the
powers and functions of the High Court and of the Supreme Court. Everything
is clearly demarcated ove t‘rm" V‘nt we *cnd fo do b” *iaezw m‘.zmdm“n*s
s that we i€

the Cm}siimiium 80 1
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another orsan cf the Statfz.

&
,-\
2 r«;‘ m

¢ had eco-
it the ﬂcc,czs and thers was SO
much money m@ded. Bm our friends say that by just pmung Magistracies
under the High Courts will be the complete separation of judiciary. That is
not the fact, Sir. It cannot be done in that way. It has to be actually separat-
ed. The functions of the Magistrates have to be actually separated so that
they should have only the magisterial powers and not the executive authority.
The correct interpretation of separation of judiciary at the lower level is not just
pu tting them under the control of the High Courts.
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Sir, another thing is the tenure of judges. Sir, I feel there is no harm
ahsolutely if we a‘sb our very eminent jurists, who may be aspiring one day
to become Chief Justices in the High Courts. In the Supreme Courts if we give
them a chance tsm they must be “of course as spiring one day to become Chiet
Justice. So, if we al llow them by fixing tenures to come to that stage I think
there is no harm in that. Sir, this is the right of every eminent judge, every

hard-working and efficient judge to get to that position. Sir, by not fixing

tenures we are just allowing those very eminent and efficient judges to remain
‘%i&gﬂdlﬂ

~ Then, Sh, so far as the question of a separate High Court for Baluchistan
is conce srned, we are fully supporting it because I think it is right timé now
that we have a separate High Court for Baluchistan. At the time when we
did not have separate High Court for Baluchistan the situation was_quite different
from political point of view and from administrative point of view. It was a
very diffical: and a very different situation. But now the things have changed
ui}mpktslv and dramcallv There is a need for Baluchistan to have its mde—‘
pendent High Court.

- Now, Sit, with regard to the quesuon of sovereignty of Parliament I would
ﬂay a few words.
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I will come to the main objection of the Opposition that independence
of the judiciary has been curtailed. My humbie submission is that we have
not in any way touched the independence of the High Courts or the Supreme
Court. Their view point is of-course this. But this is my view point that we
have not in any way touched or limited their functions or powers. The only
thing that this Amending Bill is doing is, Sir, that in very delicate matters,
matters of national sovereignty, matters of national security where the Executive
is more competent in the sense that it has got various agencies of irnformation
and knowledge at its command, and where they come to know that a particular
person in a particular manner is about to commit certain subversive acts then
the Preventive Laws should come into operation. They are different from the
substantive offences like theft, robbery murder, etc., in which therc are bail re-
medies under 497 Cr. P.C. and 498 right up to the Supreme Court. But in
these particular cases where the Executive is satisfied that they have reasons
to believe that there may be subversive acts committed by a person or group
of person, then only these Preventive Laws and actions under them are taken.

Now Sir, it is just to prevent that person from committing any subversive
act and that action is being taken against them. There are very few instances
like that. Under this Amending Bill certain restrictions have been placed on
the interim orders. There are no restrictions whatsoever in respect of the four|
five types of writs. A person can go into extraordinary jurisdiction of the
High Court, which is there. It has not been touched. The writs of prohibition,
the writs of mandamus, etc., all the writs are still there. Anybody who wants
to go to the High Court he can go but the only check is with regard to the
interim orders. So if you free the person without hearing the State, without
going into the details as to what this person was about to do, why it became
necessary to put a check on him, he will start to commit the same acts when
he is out. We all know that when this Government came into power in the
entire Province of Baluchistan there were only 140 square miles which were
under the administrative or legal control of the Government. At that time if
our Prime Minister, if the Government had not taken certain timely and bold
actions, preventive actions, then Sir, even that 140 miles would have shrinked to
somewhere In non-existence. So by taking timely and effective measures with
regard to the preventive detention, now it is not 140 sq. miles but it is one
lac forty thousand sq. miles which are under complete legal authority and ad-
ministrative control of the Government. So how this came about? It was only
when appropriate actions were taken against those people under preventive
detention laws and if we allow the interim orders to be passed then we cannot
put checks on the subversive elements. As I have submitted earlier thers is
no check, there is nobar onthe High Courts to entertain all the four or five
types of writs. It is only with regard to preventive detention cases
in * whiclkk vital national - interests a¥e ! involved. There are some
restrictions with regard to the Interim order and not with regard to entertain-
ment or final adjudication of the cases. With these few words, I fully support
the Bill.

Mr. Deputy Chairman: Thank You. T call upori Senator Masud Ahmad
Khan. Time fixed for you is ten minutes.
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izl Mohammad Akbtar ¢ Sir, Mr. Nabl Baksh Zehri will speak.
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| ‘Rfr. Chairman : What about Mr. Qamaruz Zaman Shah ?
Malik Mokammead Akhfar: ‘He has' spoken.
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iMr Nabil Bakshi Zalari]»
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BE AMENDED
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iace by the Hono the Fifth Asnend
13;1\1 pfim which ‘has been repeated again i hat Soyr ,Amwdment.
‘ ’:\jq ? Z‘A‘ ‘ E:\ — - ; e i 3 i 8 1 nat SOV“'"“‘} nter Iaad
o od Almighty, and in this connection the Preamble of 4 e B
SN Oy 3 -\‘-’3/7 -5 ] pAY i) = B o A Q&ilz"‘&/i L £ ‘:\ g V‘Q.&gé‘ ‘L'.’ £ y
been guoted, and if I am not mistake bicct] et e R
Ml nistaxen, the Objectives Resolut ight |
Al T 0T want o mistak i’ , je § mesolufion might have
. . i¢ ake ii clear that 1 he dealvate s A i ;
. ot ke 1 o ear that n the debate which took place
embly the tuadamental and  iirefutable

ny way refuted. We do all

cept of the sove: e o T i1 -
' H“d sUVCITIgnly or not only this earth, of not only
. he whole universe beioneine e A1l imiohi 't thi
M fot boﬁ’of i ?‘ﬁi ’:il’iuhfag, ocionging to Allah Almighty. If this
oy e O oclief as M usims, we would not have willingly and unani-
Sy upncld this position in the Constitution of Pakistan There is no doubt
i 1. i 1

Lid

n this fand o thecoig In 11 {1
git:; ;u;%iizntaai/i;szn in ’“e Navoijai »f}ssep:ﬁ)}‘y debate nobody had in
Homever. 5 vou T persion of cast any doubts on this undeniable thesis.
Almighty which he exercises oxjgr;};i whol mat; this sovereigity oL Adfdh
LA which h CISCS over the winole universe and not onlv over
Lraxisian, 1s on the temporal sphere delegated to people. That means that
sovereigaty 15 God’s but it is delegated on this temporal earth. on this celestial
carth to people, and it is the indirect exercise of the soveféicnty How else
can God Almighty exercise sovereignty in amending: the {30‘?3 fi{ution uﬁ?e;s
that sovereignty is delegafed and we were: referring to the delegation of the
sovereignty.  Otherwise human  beings- cannot function, oihei‘*wis‘e human
beings cannot periorm their duties and responsibilities, otherwisel there can
be no way of dealing with matters relating to the questions of sovereignty, and
of State, and of Legislature and of judiciary and of ordinary laws. Cb§i011sly
on this earth, obviously on this ground this sovereignty, this celestial sovereignty
which is vested in God and God alone, is exercised and it is exercised indirectly
.and through' delegation by human beings, by people, by peoples’ représenta-
tives who have a further delegation. o1

In the first place, in the hierarchy of sovereignty at the apex is God
Almighty. Then this sovereignty is delegated to people and it is further
~delegated by the people to the Legislature. This was the only point that was
made, that the Legislature is supreme in that sense that through a delegation,
which is filtered down from God to the people and from the people to their
representatives, in that tangible sense, in that material sense, the sovereignty
belongs to the Legislature. So, I want to make this quite clear that nobody
would. refute a matter, .which we ourselves “are - the authors of. Who is the
author of this Constitution ? We are the authors of this Constitution and as
‘authors of the Constitution we penned it in the belief that we know as Muslims
“ and as believers that sovereignty belongs to God. We accept the Preamble.
We accept the Objectives Resolutions. 1 say we not only accept it but as
far as the Preamble is concerned it is our Preamble. Objectives Resolution
might be Liaqat Ali Khan’s Resolution, but we have accepted that also qnd
we have incorporated that in the Constitution. Well, there was a Constitution
in the past and T believe that the 1962 Constitution did not accept it. They
“did not accept the Objectives Resolution. Why the Obijectives Resolution, in
which this thought is incorporated, was not in the 1962 Constitution ? Tt
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means that the authors of the Constitution did not believe in the concept of
stuvermgmy belonging to God Almight. They were regarded as Muslims and
tlQ were coarde ~F ¥ . pAiely o i ;,G o 7 ¢ r' e o

y were regarded not only as Muslims but they were regarded to be good

l\%t;&,i;m&by some of our friends in the Opposition. We went back to the
1956 Constitution or prior to the 1956 Constitution when the Objectives

Recalution was ceed i Z{) 35 3 ; fOg ¢

Rw:}inuon was passed in 1950 or 1951. We went back to the 1950 or 1951
and wo incorporated the Objectives Resolution in our Consttution, because
x Wwelisve 1 L +hatioht ; sy e N B L s ) K " 5
,;; i?i;gz}cn Cl‘g m? iﬂgagmsi that x;/ew u;(cgipzéaied in Objectives Resclution in

gontradistincticn to the authors of the 1962 Constitution, who had iected
Obieetives Resoluiion. We dug u X the ¥a] ,}SE{ESL“;L o flh@ jzau E‘C},QC{GT’{ th?
Dbjec solution. ¢ dug up the "Ouieuwes Resolution from its political
graveyard and resuscitated it and brought it to life in the 1973 Constitution.
Not enly that but the Preamble is ouls and we are the authors of the Preambie
N [43 ; hi IS £ 4l F=%s 1 1 o ¥ 1% ™ 1o < 1.3 ‘. 3
?gni :113 ,??ut.nori; of ;.ﬂ}(; Fr’uambie‘ﬁ how can we not believe in this concept which
8 held valid by all wﬂggi}ms, which is believed by all Musiims, that the
ecignty of the universe belongs to God but on earth

sover-

, on this earth, here in the

Senate, in the National Assembly, it is for representatives of the people, for
human beings, to voice that sovereigaty and to articulate that sovereignty as

‘ét[if;c @gicgates. So, this was the point which was stressed by my friends, the
Leader of the Opposition in the Senate and by Senator Zahurul Haq who is
a bamsgqrn-at«law. They should have certainly recognised this fact that we
were talking about it in the delegated sense and my other point is that these
are semantic arguments as far as sovereignty belonging to the Constitution” or
vhether belongs to the Legislature, we can argue on both sides. When the
ader of the Opposition in the National Assembly got up and said that 1
d said that Legislature is sovereign. He wanted to take up the issue on that
and said the Constitution is sovereign. Well, long arguments can take place
that. Both thoughts can be walid. Constitution “is sovereign paturally
.ause Constitution is a fundamental law. Constitution is sovereign, but the
ynstitution pinpoints that sovereignty in the Legislature where that essence of
at sovereignty is to be found of the Constitution is the Legislature because
is through Legislature that all Jaws are passed.  So the walking of that
yereignty in the Constitution is done by the Legislature. The talking of
hat sovereignty in the Constitution is done through the Legislature and the execu-
ive flows from the Legislature. So, you can even argue that the executive
g sovereign. Why the Executive is sovereign because it flows from the Legis-
fure and why is the Legislature sovereign, when this Constitution is sovereign,
scause the Constitution gives the Legislature that talking and walking power
express the sovereign whereas the Constitution is sovereign. So, these are
academic arguments. But the first point was more important point and
that is why I thought I will take a few minutes of the House to put the record

: Mr Chairman : Thank you. Yes, Mr. Rafi Raza, would yOﬁ l‘ike,‘ tb
Speak 2 | |
‘ :‘Malik- Mohammad Akhtar : Not after the Leader of the House.
Ar. Chairman : Would you like to speak on the general debate.
Mr. Zulfikar Ali Bhutto : T would like to hear him because he made a
‘good speech in the National Assembly. : » 5y
Mr Chairman‘: Yes, Mr. Rafi Raza.

. Mr. Rafi Raza (Minister for Production) : Thank you. Mr. Chairman,
Sir, 1 will only take a few minutes really to speak as it is necessary because,
unfortunately, in this House as in the National Assembly, the honourable Mem-
bers of the Oposition have once again distorted or deliberately m.isu_nderstood
‘and certainly attempted to mislead the public about the Constiution (5th
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ttack 1% that we have aptacked
nourdble Khawaja Safdar has

L M€ deal with each eme of
' 1ndependence of the

i p o

_ Firstly, he refuses to the clause pertaining to elevation of a Hish Court
Judge to the Supreme Court and, if He refuses to go, there, it is déemeég tg?beg%
Iesignation. Is that “fmsaf’? Iy that a fustice he asks? T ask him in
retum : Is that injustice ? What inj being done to the judge by askirg
hims to be elevated to the Supremé Colirt 2 We are only, by saying that he is
déemed to have resigied, hodouring the Supreme %éi;itwtﬁat no spbordinate
udge should refuse to be clevated to the superior court, the Suprere Court

of Pakistan, and it is for this reason oily that this is being done. There should
b¢ no niotives read into our simple amendment on this point.

' Secondly, he says that by having the grovision for transfer of judges we
have. destroyed the independence of the judiciary. He has in fact taken this
“tramsfer ’ as some sort of punishment or as some sort of termination of service.
He says that hundreds of civil servants havé Beeh got rid of in the Fast 16 yeafs
andithis will happen with the judiciary. TFransfer, T would have thought the
honourable Member is learned enough to know, does not mean either termina-
tion and should certainly not be read as punishment. In fact, as was pointed
out in the National Assembly it self, till 1970, #nd this is well-known, the
judges were transferred, when it was Omne Unit, from Karachi, to Peshawar,
Quetta and Lahore. Their postings were inter-changeable. Nobody’s permis-
sion; was asked whether he wanted to sit in Eafiore or Karachi. In any case,
as I myself said in the Assembly why does the honourable Menibei think that
because a judge sits in Lahore, he is more independent in Lahore and fess
independent in Karachi. He is the same judge, the same individual. If he is
a m#n of integrity and independence He is free to exercise that integrity and
independence either in' Peshawar High Court or in Quetta High Court or in thé
Karachi High Court or in the Latiore High Court.

Siz; the third point is this—and F will be brief because the Prime Minister
has: very kindly allowed me to speak after him; and I thought that these points
needed to be dealt with because Khawaja Safdar has raised them here. The
third point is that the time limit of four of five years provided for the Chief
Justices  is  complefely  destroying the  judiciary. Again;  this
a gross distortion, a mis-information, misleading the House by making
such a statement. In the National Assembly, one hon’blc Mem‘?q_er, a
very learned lawyer from Lahore, said thaf no Commonwealth county has this
sort of provision and I pointed out there, and I seek your mc_!ulgente Mz.
Chairman, Sir, in repeating here, that in the mother of democx#agggs qugfar as
Commonwealth s concérned—ix Great Btitaincthe Lord Chantéllor “Wwho is
the head of the judiciary is part of the Executive, He  goes out. with the
Executive and still the independence of the judiciary is maintained.  And here,
mefély temure is beiig fixed, a fenare Which is fiot at alf uscommion: beeause in
many countries the tenure is there. As expi&m@é&n the Naﬁofrafltz?sse;ngzhg
the Federal Courts of United States of America and in manv countries a te ‘
iil fixed. In the International Court 6f ?usﬁ?cg the. C*l{;i‘@folﬁstm‘;:fé 3] lrtl]tg:

v rotation.  Why does the hon’ble Members here in the Opposition think that
Eﬁ’ tg%g@@@ yéf the judiciary is. afiected, by asking a Chief Tustic to either
tep; down’ and, become the Seriior Most Justice, and on the same salary ?  The
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amendment says no reduction in salary, or he can hension. or
. ! , Or go out on full pension, or geo
tﬁo‘f*’ ~ ipreme Court if he is so elevated. How does this siigplé ﬁ’ieasﬁ%%
Teby other judges are also given the opportunity of being the Chief Justick,
crode or destory or subvert the independence of the judiciary ?

These I believe are the three points which he has raised whereby, he:

has ed, we have taken away the independence of the judiciary ; ani ]
Do i ke % e SRR S S e B S g oiain b - Wit O ary ; and th’l k.
néinggg " these three points have any validity Wh&téoever.l g i

Coming now to the other question namely Article 199, whereby we have,
accs)rding to the Members of the Opposition, through the proposed amendment,
attempted to take away the writ jurisdiction of the Superior Courts. This is
How, I belicve, it was put by the Opposition. That we have changed the
mitlire of the writ jurisdiction ; we have deprived the Superior Courts of certain
jubistliction ; we have affected the structure, the separation of the Executive
from the Judiciary and the balance between the two.

.. et me, Mr. Chairman, Sir, categorically state that there has not been a
single instance of the invasion by the Executive of the judiciary’s powers. But
let me equally categorically state, Mr. Chairman Sir, that there have been
several instances of the invasion of the Executive’s powers by the Jludiciary.
THE 'hon’blé members of the Opposition know that there have beer dozéns of
ort _ibg‘zgsse‘d by Superior Courts to the effect that ‘so and so shall not be
ed Or arrested’. That is the order. No redson given, ro prediiible, xg
W up and no hedring. A simple order restraining the Executive frox
(o ing its own Executive authority. ‘No person shall be detained or
sd”. “So and so shall not be detained or arfested ™. And ifi omee case
rder was ‘ Under no circumstances for any future offence that he may
nit’. So what we have attenipted to do in the amendmefit under Article
to settle what is a settléd principle in every other country. Ii ne other
i where there is the wiit jurisdiction as undéfstood in Article 199, has
it jlirisdiction been used to grant bail. And this is a challenge, an open

Miallehoe to the Members of the Opposition to produce an instahte because i
the very nature of the writ jurisdiction such an interind order is not to be passed.
This is an extra-ordinary jurisdiction.

i %[g%ﬁ have we said in Article 199 ? We have merely said that where there
are f‘eg lly and constitutionally constituted tribunals or courts exercising _their
own jurisdiction, their work should not be interfered with by interim ofders.
We Dave nowhere in this amendment, or in the Fouxi% Amendment, affected the
substantive right of the Superior Courts to exercise their writ 311,115»3'1‘5;{.1@@ We
have nowhere said that you cannot pass a final order. We have clarified, an.cif
1 think we have the fight to clarify, the position ; and it is no more than elari-
fication when we are not changing the law. This interpretation of Article 199
will not change the law. We are in the amefdment actually stating the -well-
bl mopryestl poiion i, U S i ey
Wo have only said here, Mr. Chairman Sir, that while a Triounas, ‘

/g have only said hete, Mr. Chairman = %{?gal L iy, that should

ey

ggtktwnafy consfituted, is exercising its o
er

A3 FEIAR o3 . o= PRIt o 103 3T i & e A 'E{:; H the
not be interfered with. Mr. Chairman, Sir, the Cons tifion 1S€lf “énvisages |
establishment of such Tribunals; Under Asticle 212 for example the Constitu-

0 Jtse .gyvi;wa,ge{siﬂgisi though for a different purpose ; baq for other pgrposes:
age

aw envisages th '

s their establishment.

(inte’rruption. by Kizawaia Mohammad Safc?ar)f: 7
. Adsifistrati i ding service
Mr. Rafi Raza: Thesp are Administrative Tribunals regarding SErvice
matters and others, I, am aware of Article 212 but it does envisage e
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fgs_tabiis}zmer;t of certain _tribuhals and the law enables the Exccutive to estab-
lish such tribunals. It is very clearly stated in Article {75 (2

“ . : i .
(2)£ N;O court s‘hali1ha‘{§ afly jurisdiction save as is or may be con-
ferred on it by the Constitution or by or under any law.”

3 -~ s o . ,
Ti\GWheellc,‘ does this Constitution under Article 199 confer the right of
2 + s £ &5 pe 4 ] > “ - - .
granting bail in such cases, and which law has conferred this right. Article
199 (b) says :— ’
(b) on the application of any person, make an order :—
(i) _directing that a person in custody within the territorial
jurisdiction of the Court be brought before it so that the
Court may satisfy itself that he is not being held in custody
without lawful authority or in an unlawful manner ;7

If the court is so satisfied, it can release him, and grant him freedom by
final order. That is what we are saying. But not by an interim order when

the matter is pending in or befors any tribunal. he Court can pass any
final order.

As I have said, Mr. Chairman, Sir, I do not wish to take up too much
time. 1T thought that these two matters required some clarification to remove
the misunderstanding that is attempted to be introduced in this House, and before
the public at large, by the members of the Opposition. I can only repeat
what in fact the Prime Minister said in the National Assembly that no Govern-
ment has done more for the judiciary or for the Bar in the Tast 41, years than
this Government. This Government, no doubt, will continue to do the same.
We have, as the Prime Minister said, the People Party Govierament has been
the author of this Constitution. The Constitution did, does and will continue
to envisage an independent legislature, an independent judiciary and also an
indepent executive, as the Executive also has its duty to perform and jpowers
to exercise under the Constitution without undue, unnecessary and uncalled for

interference from any other source.
Thank you.

- M. Chairman : Thank you. Malik Mohammad Akhtar, I believed you will
be the last speaker. ‘ ‘

Malik Mohammad Akhtar: No, Sir, I have already done enough. I do
mot wish to repeat what has been said already.

S

Mr. Chairman: So, I will put the question to the House.

Now, the question before the House is :-

“ That the Bill further to amend the Constitution of the Islamic Republic
of Pakistan [The Constitution (Fifth Amendment) Bill, 1976],
as passed by the National Assembly, be taken into consideration ”.

(The motion was adopted)

Mr. Chairman: The motion is carried. Now, we take up second read-
ing, clause by clause. There is an amendment in the name of Khawaja
Mohammad Safdar.

ﬁ (Pause)
Mr. Chairman: Don’t you want to move it? o ' e
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Khawaja Mohammad Safdar : Which one, Sir.

% Mr. (lkaim;an “Amendment to Clause 2. Only omission. You need not
for lnaﬂy move thc, amendment Would you like to say anything ?

e @ U}JG f/) J}G : 2 leali P p?,jé’

, Maﬁik Mahamma(i Akhtar : Sir, I will like to point out in the beginning
of the second reading that I have gone through the entire amendments. Except
3 amendments all the other 17 amendmen‘ts are dealing with deletion and he
has &&alt with each and every clause at length. I would like to ask him if the
can forego these amendments because he will only be repeating ‘what he has
been repeating. Whatever he has said is on the record.

" Mr. Chairman : Yesterday it was agreed that all stages; second reading;.
third reading, will be completed today. Khawaja Sahib, I believe you are
b3 iasimg too. Do you want to speak on each and every amendment ?

Khawa;a Mohammad Safdar: Let us proceed and then we will find out
. wl’izch is more important from my point of view, and on which I may speak.
g ¥ I may forego those on which I am not speakmg .
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4-;13?!%;&5&,%@VW?;M&,Ug{uyh@wu@éwébywjg
" - Yy G U T
ﬁ,ur’lulWg?u/a:fu&"’bu‘vﬂﬂbbﬁu"fl’:””u‘"
‘u«fd Jv“"a:muwt’av:’ubWié’difw%ldJuu’I :
Vdﬁwl»‘wafﬁwvubutuvb/l! ety F 2yl )lu/m
awbbbkfjﬂf;awwacw,uVub:wbw/p/ﬁubuw
l—@';d‘vb'al*u‘!fwmv!/.;:brunﬂcwt’du"uwdﬂb,;/ﬂ,ul
Qﬂbc{dy’u.«s{/:w@bd/rdb S g8l K e PR Kl sl el
z:la:"énﬁf’ JU"""‘““’U"’:"U” (’Uﬂu&'/uflfcvru'i:"
f}” e it 28] Sy o ST ) U =2 5w S22 2 2 T
qudbdtlaﬂliwfwajd/uw g}"‘bl“""ub/eﬁ’/gfb
,,¢4§:¢bL,eu»bdfw&ulwwl;dﬂ,hwy/uywbwuu
uﬁwsﬂbVdfd“wﬁrfuyfuwuvcﬁwywbbﬁuf
U}”wﬂ““*”wa)c‘*”bL)’U*"U'L:‘/Nu‘-ﬂ;(‘*’/}’u*‘w’)dﬂw
Sl U b el ) 4 a:udf.ﬁubawwbbwa
L"LZ.U*'c:*W cf:‘f”‘«guwWﬂl’:’/uwbs’lwu‘“f/br"vuﬂuf‘ﬂ 431

-l by £ Gk S S

Malik Mehammad Akhtar: Sit, he is only half- hpartediy opncsmg the

amcndmmt He is agreeing to the principle, but he “wants it (o be put: T
consider that it is a useful amcndment There. will ‘be no locat- pmudlcu, noe
political pressuré.

‘An ob]ec‘uon was rals:d in the othm House tﬂat any other erson 1“s;drho‘
1n° another province need not be a-Governor of the Province, where emergency
had. been impesed -and we agpeed to that amenifnent and the amendment §is

there. I conSIder that even during emergency we had appointed Advisers and
the Advm‘ers are even mefnbers of the P@rhament ‘But L think we need not
$0-inte-this= S ¥ - ' '

Mr. Chau'man Thank you Yes the Primhe Mihismr

Qg;‘ Zulﬁkiw Adi Bhato - (Prime Minister- of “Pakistan) : M. Chairman, I
fave heard te speech of Khawa]a Safdar very closely and with great attention.
T do agree that it is mot &g;:ralky deswable: to- rigidify the- Coﬁsmjutmn How-
ever, he ﬁ‘lmt ais*o take into accoqnt tflat herc &he &xemxlm Js - Ampm)&dg a

hgmtaﬁtm of itself. © ©ne"of the Criéwlsﬁs agamst pqg Governmeﬁt from the

kdp% ition_alone. has been' that this & Mnmeﬁt s’ €Xeessive ' its au’fh@r‘f“ty,
A

ﬁgzt they* wpuld Jik ke to curb ;agg gontcgl the aithority of the Govérithent,
Wollintarity, Whefi- “thé executive is 1mp6§1ng fettgrs om itself, the# shouid ; wel-
€ome it . Agg wipt. only should® they. welesm ‘1t it »shOWS é"lso “Wat when we sa

y
that jud{(%ﬂ% shogld\;gn;glmgvgkmqilts funetions, if-is met thae we have-one 1ath
for the ]ud

iciaty 2 j lcna nd g oroutingk: fas the
oXREbiye. - oot xectital s b gé“ o

ast in, ﬂ] country the exe
tive oL_fak:ﬁag has‘ﬂ@méﬁ 'ﬁ%ﬁmﬁ@ o%&;ts‘ M#‘ﬁ@%ﬁ %gé
“’f&‘t his ‘ixq’try h@s, been thaiﬁ thes ﬂe@ve%m Pakistan=has- gle‘d, t@ em&ks

-~
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powers. Bm here we apply the same standards for the ;ud&ea;ary, the legis-
lature and the executive. As much as we believe that the judiciary must be
wntam ( within the law, as much we beligve that the legislature algp exercise
true functioris, we befieve that the exccutive also must be contaised within the
- something which the Opposition I thought could have wekcomed,
uying to the supremacy of the rule of law as I said im the Assem-
majesty of the 1‘\1}{)@ of law aglé at the same time impesing a restric-
cs, op the exccutive. This shows the good faith of the

is no paralf for it in Pakistan’s history, figst. Secondly,
harn from our expeﬂcnce Politicians mus¢ learn from their experi-
e, sy laﬁy those pOh‘tn:ians who, want to build their country and they want
o buik *@heﬁ’ coan,try for their people and for the future 0eﬁemt:1ons

H‘s ycm go. through the whole history of Pakistan, you will find that this
¢ has inflicted the body polities of Pakistani either at the federal level or
' V'ngial level At the feeéera} level We saw 1t a,tter the‘ dealh of thf,

Q;%txeral zmei thfz ane Mmlsﬁt@r }em«mﬂ for aut%lorlty, groupings, ma

andsthen. glsor we found that there was a tussle between the President and th

Eﬁi@@ Minister. The reason is that not because they were from ﬁle sal;ne ;@m—
ine¢ or -something that there was this diarchy between the President E‘;‘ime
;g,m; or Govem@r—Genera} Pr;me Mmister So m the provmces we w

all we ave mbd to minimise thm conthct in rhe 1973 Consm:utwn by depmwng,
@@ﬁ%@i‘ltmni&y depnvn}g the executive Powers to the consixtutzonal heads.

\f;,u ral level we have tried to minimise it by seceing ‘c@ it ta&t the
ent excrcise authority stnctl according to the Constitution and that

room for discretion. I%s orders have to be counter-sigaed by the
xs“inr and various other steps have been taken to minimise- this: con-
comes mxouoha dlvmon of pawers which we ﬁ“zd t@day bemg faQed

: 1 head But agajn we found. wn«h ex@erws:lce,, alas that? thlS i not 50
cm;;; sl;gwed, us plam{ully aad bu@yandy thﬂt al{hough the GﬁVf:mor

@ﬁpoﬁ »ané‘wmﬂueﬁ@e in %t?hat pmvmce “tha ,executwc’, ¥
utional authority meant: néiifmgfjth% Taw‘ aﬂthorﬁy, $:
ﬁ -5 5 G i = 5.5

sieﬁ hat are. these 7
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So in varying degrees we found that the disease has not been fully cured
by making the Governor only the constitutional head. That there was  still
something that had to be cut and that is why we said the person who belongs
to that place, who comes from that province, should not be the constitutional
head of that province. No. My third point is why has the executive imposed
this limitation on itself in the Constitution and my friend Khawaja Safdar says.
this should have been a convention. Here again we are guided by the experi-
¢nce of Pakistan. In Pakistan conventions of the Constitution have been more
respected by their violation. We did see that come out to the fore, most
significantly, during the Gazder amendments. You recall that there were cer-
tain conventions. British conventions which are parliamentarian  thoughts,
would remain conventions. Iver J enning has said that conventions are even
more important than the Constitution. These are the words of Iver Jenning
that the conventions of the constitution are more important than the constitu--
tion itself because the constitution is incombant on them. That you have to
Tollow the constitution otherwise if you do not, there isa penalty, there is a
punishment, there is a sanction, but conventions of the constitution if you
violate them, there is no legal sanction against them, there is no punishment,
there is no penalty but honourable countries, honourable societies and honour-
able men will respect conventions more than the constitution because it is not
the punishment which should make you follow certain things but it is your high
morality which should make you follow things. Now this has been said by
many jurists! but as I said most important of all was Iver Jenning who has
written a great deal on it. Now we inherited these conventions of the con-
stitution from the British when they departed in 1947. From the day our
independence came into being, I would like to respectfully ask the Leader
of the Opposition, which convention of the Constitution has been respected by
any Government of Pakistan from 1947 onwards. I will not even say here
now 1948, I would say now 1947 onwards, what were the powers of the
Governor-General under the convention. Did Quaid-e-Azam exercise powers’
under the conventions of the Constitution or under the Constitution, either of
them? I will not go into details. It is a very sensitive subject but here we
have to deal frankly with all subjects.  So, I go right from 1947, from the first
Governor-General and from our experience from that day in dealing with
conventions, and then of course it culminated in that famous crisis over ithe:
Gazder Amendments. When the legislature fails, then what is all this ? Each
and every convention is being violated. The conventions are being treated
like dirt.. Conventions are not being considered as conventions and that as
a result of it they wanted to incorporate the conventions into law, because the-
Governor-General was exercising powers which were not his powers under
the convention. So they wanted to then bring about a demarcation. They
wanted to transfer all comventions into law under the Gazder Amendment and
that is when the first Constituent Assembly was struck down, and we saw the
sad experience, we are still reeling over that experience. So, then you know
that not only we have learnt from their ~experience but Sirilanka (Cylone)
which is far .away, fook note of Pakistan’s crisis and they turned every conven--
tion of the Constitution into law, on the ground that experience has/ shown: that
conventions because they do not carry the sanctity of penalty and punishment,

are not . respected. So, if. we had Ieft it at the convention .you know what
respect would have been maintained for it. -So this is to thwart pressure,

- political_pressure, and_political jockeying. Naturally people would like to go
. Yo their own, province.. When they..are. told, look there is a convention, they
would la They would. say . is ' a convention. This s no Bar. For

“them it is mo bar but if it was another society it would be the biggest fbar and’
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they would not make that request but here they would laugh at that conven-
tion and at that reason being given that this is the convention. Therefore,
with our éxperlwc,e of what we have seen of our counftry, what we have made
of convention, we have reduced it into a law and the amendment about Article
234 was from the Opposition which we have accepted. &

Mr, Chairman : Thank you. Now, I will put the Clause to vote.

~The question before the House is :
“That Clause 2 forms part of the Bill.’
(The motion was adopted)

Mr. Chairman ; Twenty-nine in favour, and none against. So the Clause
is carried,

Now, we move on to Clause 3.
‘There is no amendment to Clause 3.
The question before the House is :

“That Clause 3 forms part of the Bill. ”
(The motion was adopted)
,-:Mr. Chairman : Twenty-nine in favour of the Clause and none against it.
Sﬁ the Clause is adopted.

Now, we take up Clause 4.

&, Khawaja Mohammad Safdar.

: (Interruptions)
'wwaja Mohammad Safdar: Very sorry, Sir. Extremely sorry, Sir.

M gl =g Bl U e SUT ik e Gl W

irman You have to formally move it.
Iljﬁ Mohammad Safdar : It is for omission.

;airman Khawaja Sahib, one amendment of yours is No. 3 to the
it this Clause be omitted. That necd not be moved.  But your amend-
ment at Serial No. 4 i3 in the nature of an amendment. It may be moved.

- By 2 Ll e -y By e e 50 ST

' iﬂ Clause 4 of the Bill the word “five ” occurring in the second

That in Clause 4 of the Bill the word $ ﬁve ” occurrmg in the second
line be substituted by the word “ four ”
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Malik Mohammad Akhtar : Opposed.

Mr. Chairman : Now, you can speak on both the motions.
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Sir, I read out from page 248 of the Report, and I quote :

- WL

“Thus there will be no necessity to appreciably . increasc ‘the strength
of the magistrates merely on ‘account of the separation of judicial
and executive functions ‘because out of the existing staff 213rd will
be switched over to the judicial side while the remaining 1[3rd

~will assist the District Magistrates in the Performance of ‘ execu-
tive duties. Increase in the strength of Magistrates would, how-
Y ., ever bekunavoidable,an@z because of the introduction of the scheme

- of \sepafé;tion_,kbut\:_‘due._;to the increase in the volume of work and

U YRarge atrears”of cases awaifing dispsal.  There will be no need
for increasing the court staff since the services of the existing staff
can without any difficalty be utilised by the ‘judicial ‘magistrates.
As regards the comstruction  of court buildings and offices etc.,
there will in our view be no immediate necessity of undertaking
-any ‘large scale constructions. The existing court “buildings and

- offices can continue to be utilised by the Judicial' m: gistrates ‘ill
stuch time as the Government through a phased programme is able

.y lap o tO goustruct separate court buildings and offices for them in or near

= the compound of the eivil courts to ehable the District angd Sessions
Tudges o exercise proper control ‘and supervision.” .
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"'Mr. Chairman : Thank you. Yes, the Prime Minister, W has
Mr, Zulfikar Ali Bhutte : Herc again, there is no difference of opinion.

d that we are the authors of the Constitution and if ‘we had any reser-
.on . this matter or any misgivings, we would not have willingly incor-
ed this provision in the Constitution. We are not at all of a different

‘We are of the same view. There is complete conformity of views as
.the principle of the separation of the judiciary from the executive is
ned. It is only a question of time factor and that is all, The time ele-
is the only element that we have not been able to im

L implement this princi-
lich, we have. all accepted, is a practical proposition. AT

oW, Sir, the question is this that Commission’s reports can be quoted.
examples can be given of experimental projects. Tt is one thing to
two, districts of the country but it is another thing to implement this
> in its totality from one end of the country to the other. ‘There are
stricts. which are surplus districts—financially surplus—there are cer-

. which have more accommodation, there are advanced districts,
is not the position in the whole country. My friend should look at
ition of the whole country and not just of his own district which is by

Aa prosperous district and that is why this ‘experiment was initiated in

TR




510 : SENATE OF PAKXKISTAN F8TH SEPTEMBER, 1976

[Mr. Zulfikar Ali Bhutto]

his district, in Sialkot and Sahiwal. Those two districts where we thought that
no money would be needed, no expenditure would be incurred because the
buildings were available and because the magistrates were available. Other-
wise, if we had carried out this experiment in  some backward district, in
some -district which does not have even a place for the Deputy Commissioner,
a district which' does not have place for the Superintendent of Police, a district
which does not have a Sessions Court, a district which is barren and which has
no infra-structure and suppose if we had undertaken this experiment in a dis-
trict like that, and there are more districts of that nature than the prosperous
districts, then we would have had to spend quite a lot of money. So, I do
not agree that no money will be needed for this vast experiment to be put in
practice. A colossal sum of money will be required and one swallow does
not make a summer. One district does not make the experiment applicable
to the whole country, on its example that no money was nceded here. I say
we did it there because no money was to be needed therc as an experiment.
So, that is one thing. ‘ u

Secondly, Commissions : they make recommendations. It is not the word,
it is not the word of the Secriptures. - It is not that they are absolutely correct.
There are many commissions which make recommendations but Government
has to examine those recommendations and sometimes they find those recom-
mendations to be impracticable and sometimes they find those recommenda-
tions not to be correct. So, it is not the Gospel truth that merely because a
high-powered commission in which a very important; a former Chief Justice
of the Supreme Court presided ; that merely because he presided over it and
he happened to be the Chief Justice®of the Supreme Court; that whatever he
said m that commission is correct; then why should it go to Government for
confirmation 7 Why should the Government then vet it? Then it should be-
come automatically the law of the land. That the Commission is a Commis-
sion and it is so important that whatever it says is correct, therefore it need
not go to the Government. Why does it go to the Government to see which
part of it is correct, which part of it is practical, which part it can implement
and which part it cannot implement ? So, that is also not so. However, now
the point is that as I said we are committed to this principle. We have said
within five years, we have said within a period of five years ; from six years we
have reduced it to five years. Now, I say if we can do it in three and a half
years, we would not wait for five years. If we can do it in four years, we
would not wait for five years. Why does he want to further tie us down on
the analogy of his first submission relating to the conventions of the Constitu-
tion. I say that we will be happy if we can do it in three and a half years.
We will be happy if we can do it in four years. We will try for it. We will
make a sincere effort for it. This is a matter of record that we would like
to do it. After all, what harm is there. Goodwill will come out of it. So,
we will try to do it in the shortest possible period of time. But let us be on
the safe side and keep it to the period of five years. If we accept this amend-
ment now the result will be that onm-a matter like this when T have already
said that we will try to do it in four years, we will tty to do it in less than
four years, then a matter like this, why let it go back to the National Assembly
and from the National Assembly it:comes back.’ I 'don’t say that other impor-

rrrrr

tant amendments of his need not go back to the National Assembly. There

might be somec which necessitate going back to the National Assembly but
certainly not this one when I have said that we will try to do it in less than
four years. So, I would suggest him that in view of this he should not press
the amendment.
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Mr. Chairman : Thank you.
Now, I will put the amendme
"Ifze miﬂ;mn hLiO!e the House is ;

“That in Clause 4 of the Bill,” the word “five” occurring in the
second line be substituted by the word “ four”

(The motion was negatived)
&ir Q‘ﬁéﬁrmzsm The amendment is lost.
I will put the question, now.
The question before ‘ ¢ the Iiouse I8¢
:*‘,Flzgi’; Clausc 4 forms part of the Bill”.

~« Mr, Chairman : 29 in favour and one against.

C‘iau&e 4 forms part of the Bill.

Nowg we move on to  Clause 5. Would you like to  move your amend-
ment 7 ~ |

. EBT!Wﬂja Mohammad Safdar : Yes,‘ Sir.

e Eﬁhairman You can move only No. 6 and not No. 5.
; ,.aie Mohammad Safdar : SLf I beg to move the amendment

“‘That‘ in Clause 5, in the prOpoeed new Clause (2_),_o;pa’ra (agi),‘.y 'bh‘3
Sﬁbstituted by the following :— - : : .

e (a) to retire from his office and contmue to ICC\JVG full salary

- -+ and -allowances which he was I‘éCelVl,Ilg at “the time of his
retlrement under _this clause till he atta.ms the age of mxty—ﬁve years.

" On completm“o the 51xty—ﬁfth year of hlS age he Wﬂl recelve the

e pénsmn to WhICh he is en:utled A 4 *H

B

r. Chalrman The amendment moved ig ¢

*“That in Clause 5, in the proposed new Clause (2), para (a) be subs-
: ﬁtuted by the followmg By, TR tJ

. (a? to' retire from his office and continue to receive full saiary

~and allowances which he was - receiving at the time of "his-
retirement under this clause till he attains the age of smty—ﬁve ears.
“On completmg the smty—ﬁfth year ‘of hIS age he wﬂl reeelve«‘x the“e'
penswn 10 whlch he s entltled  KEA 7 5 el S

Mohai;;mad Akhtar He should conﬁne hlmself to the salafy @n&
toafﬁ any ofher su”b;ect Rkt

Ehdon, S s, G v 5
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Malik Mohammad Akhtar : Sir, the matter is very simple. I i
stated in the otiginal clause of the Bill that a persony who ?s comialggflgoeh?sl
tenure as Chief Justice of Pakistan, can either stay or can retirc from his
serviee mnd receive the pension to which he would have been entitled as if he
had retired vn altaining the age of 65.

Wn?hwwdly-goﬁydywa/ﬁf,/N)o-‘va?!y
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A 1My el AELE SIS - o E8 G e o Y A s o
- S g g e WL ol

gt Lo o g ol LU R S o B8 gk e P s S
: - L{J,/ f‘f »‘“L’c‘(‘f"zg u‘:‘i-l

R A T A TRy - TR ] It ¢

- U RO Rl Ur H e B e e

W& have alrcady debated this very Clause.

: M?a Chairman : You are prolonging it. I am not prolonging it. I was
going to put the Clause. I consider the benefits promised in the Clause are

- Now, I will put the amendment

~ The amendment before the House is :—

" “That in Clause 5, in the proposed new Clause (2) para (a) substi-
~tuted by the following :—

i

“(a) to retire from his office and continue to receive full salary

and allowances which he was receiving at the time of his
retirement under this clause till he attains the age of sixty-five years.
On completing the sixty-fifth year of his age he will receive the

* pension to which he is entitled.”

(The motion was negatived)

;;ghairman: The amendment is rejected. Now, I will put the Qriginai

"'épéstion before the House is : »
That Clause 5 do stand part of the Bill”
c@y-ﬁine in favour and two against it. ‘ .
(The motion is adopted)
Chaifman : Clause 5 forms part of the Bill. fen A E R
ufe6 s under consideration. No amendment. I put the clause: -
ues!,;lon before the House is : ! K, M e TRER
fhat Clause 6 do stand part of the Bill.
iyenine in favour and two against it.

.. (The motion was adopted) -




Mr. Chairman : Clause 6 forms part of the Bill.

Now. take up Clause 7. '/Yes, Khawaja Mochammad Safdar.
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. Mr. Chairman: Thank you. Yes, Mr. Rafi Raza.

, Mr. Rafi Raza: As reference was made to the Minister concerned T would
hlg.i; to ray a few words because a challenge, I repeat, a challenge, has been
given, '

‘Khawaja Mohammad Safdar : No challenge.

~ Mr. Rafi Raza: The honourable Member Khawaja Mohammad Safdar has
said that this has eroded the Judiciary’s independence. I just want to explain that
it has not eroded. Article 187, it is true, has come down since the 1935 Act.
- No question about that. It is equally true that this is and has beea throughout, a
rocedural article. In a recent case more has been read into this, This is a
cedural article, because it says that this is required-for the purpose of securing
dance, discover documents, etc. It has been attempted to read into
. article .that some thing over-rides another fundamental clause of the
titution and it is that misreading that we have sought to correct because the
se under which all our courts are given jurisdiction, as I pointed out earlier,
cle 175 (2) Article 175 (2) says, No court shall have any jurisdiction
as is or may be conferred on it by the Constitution or by or under any
his is already a constitutional provision. We have not eroded the authority
judiciary in any manner or-of the Supreme’ Court by qualifying the words
le 187 by this because this is the existing provision. We have only said
“article 187 is subject to this which is a clear in junction. No court shall
any jurisdiction save as conferred on it by the ‘Constitution or by any law.’

§ ds.already an existing provision. Because as I said, a misreading ‘or some
sion appears to have crept into the use of Article 187. We have made it
We have only said, please see Article 175(2) which is already there.
"'not added anything. We have clarified something. We have not
|' anything. cither. This is the only point T wanted to make because

75(2) is the source of all power or jurisdiction of the superior courts.

ve done is to say, please read article 175 (2) and made Article 187
bject to the provisions of the existing Article' 175 (2).
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Mr. Chairman : Thank you.

. MalikwMGhammad Akhtar ¢ Sir, the matter is very simple. Clause (2) of
Article 175 is the main Clause and the Clause 187 should have been inter-
preted subject to that Article. In order to remove that confusion we have
c¢xpressly provided that and that is the only thing.

Mr. Chairman: Thank you. I will put the Clause now.
The question before the House is -

“That Clause 7 forms part of the Bill ”.
Malik Mohammad Akhtar : Amendment is to be rejected.

Mr. Chairman: There is no amendment.
Khawaja Mohammad Safdar : There is no Amendment moved, Malik Sahib.

Mr. Chairman: Tt is a more omission. That should not be treated as
Amendment. That need not be moved.

(The motion was adopted)

Mr. Chairman : 29 in favour of this Clause and two are against. So, the
motion is carried. Clause 7 forms part of the Bill. ‘

Clause 8.  There is no amendment to it. T will put Clause 8 to the
House. f~

The question before the House is :
“That Clause 8 from part of the Bill.”

(The motion was adopted)

Mr. Chairman: 30 in favour of this Clause, none against. The motion
is carried. Clause 8 forms part of the Bill. Nine.

Yes, Khawaja Sahib, do you want to move ?
S R g S S U L ade e 2]p

Khawaja Mohammad Safdar : Sir, I beg to move : |

“That in Clause 9 of the Bill,” in the proposed new Clause (2) para.

(a) be substituted by thek following :—

“(a) to retire from his office and continue to receive. full salary
and allowances which he was receiving at the time of his
retirement under this clause till he attains the age of sixty-
two years. On completing the sixty-second year of his age, he
‘will receive the pension to which he is entitled.”

' Mr. Chairman: The amendment moved is:

~ “That in Clause 9 of theBill,” in the proposed new Clause (2) para (a_)i
be substituted by the following :— ; | !

“(a) to retire from his office and continue to receive full salary

and allowances which he was receiving at the time of his

e o retirement under this clause till he attains the age of sixty-

Ky TR five years. On completing the sixty fifth year of his age he
prEe e - will reccive the pension to which he is entitled.” A
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Malik Mohammad Akhtar : Opposed.
o B’ﬁ%ﬁh&lt‘man* No speech ? That is almost the same.
Kh&wﬁia Mohammad Safdar : No speech.
Hﬁ: @hgifman : Yes.

‘ﬂ"&@ Juestion before the House is with regard to the amendment moved
hy Khawaja Sahib

That in Clause 9 of the Bill, in the proposed new Clause (2), para
(a) be substituted by the following :—

“(a) to retire from his office and continue to receive full salary
and allowances, which he was receiving at the time of his
retirement under this clause till he attains the age of sixty--
two years. On completing the s1xty—second year of his age,
he will receive the pension to which he is entitled

(The amendment was negatived)

~ Mi‘ Chairman : The Amendment is lost. Now, I will put the original
Ciiaﬁse.

3?!1& question before the House is :

~ “ That Clause 9 forms part of the Bill ”.

(The montion was adopted)

kii‘a ‘Chairman : 29 in favour and two against. So, the motion is carried’
ause 9 forms part of the Bill. '

ﬁhawaia Mohammad Safdar : No amendment to 10
‘ Chamnan There is no amendment to 10.

) gt;gcstlon before the House is:

‘ ‘hat Clause 10 forms part of the Bill ”.

(T he motion was adopted)

e S

iairman : 29 in favour of the motion and none ‘against. “The mo--
d. Clause 10 forms part of the Bill. Now, we move on to Clause

awaja_Sahib.

Muhammad Safdar : Sir 1 beg to.move.:

‘éifhat in ‘Clause 11 of the Bill, in:the proposed new Clause (3A)
_paras (c), (d) and (e) be omitted.”

¥, eiiglrman‘: You move the next one also.f*?
vaj f’v‘;;Misiiammaa Safdar : Right, Si.
move : TR b

Dhat i1 Clavse 11 of the Bill, the proposed new Clauses (3B). and
. (3C) be omitted ”.

prte
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Mr., Chairman : The amendment mo‘ved 18 :

“That in Clause 11 of the Bill, in the proposed new Clause (3A)
para (c), (d) and (c) be omutﬁé ”

The second is

“That in Clause 11 of the Bill, the proposed new Clauses (3B) and
(3C) be omitted.”

Malik Mohammad Akhtar: Opposed.
Mr, Chairman: Do you want to say something ?
Kbhawaia Mohammad Safdar: Yes, Sir.

Mr. Chairman : Briefly.
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o Vialik Mohammad Akhtar: Sir, I do not want to interrupt him, but he is
ggzie too far. We have completed first reading and second reading, and now
we are in the third reading. Now, by importing 60 days he is going beyond

~ all the readings. If this goes on, how can we conclude the debate ?

- Mr. Chairman : Kindly confine yourself to the main amendment.
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() an order for the release on bail, or an order suspending the
operation off 1 order for the custody, of any person against whom

a report or complaint has been made before any court or tribunal,

or against whom a case has been registered at any police station,

in respect 0‘? an offence, or who has been convicted by any court
or tribunal ;

»  id) an order prohibiting the registration of a case at a police station,
or the making of a report or wmohint before any court or tri-
bunal, in respect of an offence ; or.

Blanket Clause  «(g1) m & 1 =* Blanket Clause ! ~

“ (e) any other interim order in rqu)ect of any person referred to in
any of the preceding paragraphs.”

= uﬁ*‘“f.‘kﬁ‘. o 3, S e W s ;{. e gjj{ 59 L)'f:" (,j’ ) S AR &-»'L’“’ !
@JJ &15" 4 u“" c)teﬁ d»‘t{ = Lf" « = t}f«&:«f’ c:“ ) /9 u} Ao $ = Qf,l,a;;«b

( A L 'U""’U“"“’J”’ w‘d{yu\y
an.ﬁ“'f'""ju’éc‘t*‘cfu*’ ‘cé‘wdé‘-—*’r’l gy Sl 1 B e S
-mwm“ﬁwww-mw

-

E : b, “»lc., s
R P 4 sy

ks R

W‘,‘-Mwuﬂe«!w:ﬁ;bwa’ 199 Myl B e S

”f}‘*ﬁl ,j/ wu’, Lfb uﬁ*"ﬂ’»’ LIS —L}"b) ! u*’ e '-yk’ Y A {4
“’u*” s 7 U"/‘ i Uﬁ‘t’ £idy p Rt U*’f"" iz =2 u‘“{ﬂ"/}’ Lj}’)/’
Lﬂ‘u &Wﬁd-wabbcuz&’yldJu‘]-cﬁUb/b/M":w

= uﬁ; dyj M’N", !JL” r”j} : j’;}’ Ve :—‘1”

L 2 25 ) bl oy -*”w“’ﬁ"‘:"‘" 29 3. A S
N A R R o= P e

. ,-aw..d,yﬁ R R R R e

e o i s N o s B g,
e i » T gl % e b




THE CONSTITUTION (FIFTH AMENDMENT) BILL, 1976 521

§W~‘%§v“?l&?¢@ﬂ:ﬁuﬁvéfd; TR JA“M’,-{'/};
“ ?f’ﬁk;bﬁcﬁdﬂ/’e’wt}gmﬁﬁﬁﬁil&%/

1P S P U ane e T e )
;f u/ )Jfg wiﬁl- lés e P4 df jﬂﬁ,& 'e u] o uﬂl J”; d@}“jjb’

- = bl "”b)”‘ww"c"(}w{z’/d’(u‘“)éﬁ(ve)‘;f",

3B) Every such order as is referred to in clause
- tme after the commencement of the Constity

(3A) made at any
tion. ..” ,
ﬁ SoAag i G g o retrospective effect N
W/ Ul U L ol e g e e g b B e S o 940
ol - o b, &k, F inoperative ¥ g o b, b L, NP psd
SV bt SR AIC T AR I A T i (A gl BRI IS
At b b b gn € e el Uk U g el G, s
rospective BT I A TR retrospective effect
AN P a g gy e 8 e s s effect
el e e R NI G iz () () 1
G B G e K2 U Gl e e b D g L e
| | i - K e
Mr, Chairman: Yes, Mr. Rafi Raza. '

M, Rafi Raza: Sir, the honourable member has not only repeated him-
self, but he has repeated himself as to what he said in 1974 and repeated
himself on what he said in 1975, forgetting repetition in this debate, Sir.

Sir, Article 199 I do not want to go into its history. It was amended by

t amendment, ‘the second amendment and now we have; got this third
endment. This is 5th Constitution Amendment Bill, I do wgot think there
ny confusion but if there is any confusion it is bhecause the honourable
er cares to spread confusion. It is true that the presént amendment
lot deal with preventive detention as is kosown. This is correct. That

n care of in the Fourth Amendment Bill. It is because, as I said,
ior courts have transgressed, have gone beyond the call of 199, that
arification and removal of confusion has become necessary to establish
was formerly and should have remained, an established principle
: It has been the endeavour of this Government, Sir, to keep preven-
ention to a minimum. We have said that there are less than twenty
le at present detained.

thawaja Mohammad Safdar . Question.

. Rafi Raza: I have said in the National Assembly and 1 repeat the
lenge here. Please produce the 21st if you question that there are more
n twenty under preventive detention. ¢
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~ Mr. Rafi Raza: Sir, having done that it was the endeavour to allow the
tribunals to proceed—well established tribunals with terms of reference to
ensure fair trials to give them counsel and under the Defence of Pakistan
Ordinance for the first time to allow for an appeal against every conviction.
This is being dome for the first time. The Defence of Pakistan Ordinance
has also bevn coming down from the 2nd World War, it was then the Defence
of India Act, but for the first time an appeal against any sentence is allowed.

Previously, the conviction had to be for ten years or more before an appeal
“was allowed. Now, we have allowed an appeal against every conviction and
having allowed an appeal we have only said that there should be no bail given.
The honourable Member is confusing the two. Here under Article 199 it is
the exercise of the exiracrdinary jurisdiction as opposed to the exercise of the
ordinary jurisdiction or the jurisdiction cenferred on it by some special law.
The law has conferred on the High Court the right of appeal. Every conviction
of every tribunal under the Defence of Pakistan now goes to the High Court
itself. So, the High Court should be exercising its ordinary jurisdiction con-
ferred by law conferred by the special law, giving them the’ power to hear an
appeal over a conviction by a tribunal. It is not the intention of the High
Court in exercise of its extraordmaly ]urtsdrr‘tmn under Article 199 to
interfere in these matters. That is the position that we have made clear. That
is the position that should have been there. Thatis the position that has always
existed at all times, and all we have done is to clear confusion. Thank you,
Sir.

Mr. Chairman : Thank you. Now, I will put the amendment. The ﬁrst
amendment moved is :

“ That in Clause 11 of the Bill, in the proposed new Clause (3A)
paras (¢), (d) and (e) be omitted .

The second amendment moved is:
“That in Clause 11 of the Bill, the proposed..... ”

Khawaja Mohammad Safdar: Sir, if you don’t mind, one amendment at
a time should be put.

Mr. Chairman: Scparately. All right. T will put the first.

The question before the House is:

“ That in Clause 11 of the Bill, in the Dropoqed new Clause (3A)
paras (c), (d) and (e) be omitted ”

(The motion was negatived)

-~ Mr. Chairman: The amendment is lost. Now, the second amendment.

e

S A S

The question before the House is :

“ That in Clause 11 of the Bill, the proposed new Clause (3B) and
(3C) be omitted ”.

(The motion was negatived)

Mr. Chanrman This amendment is a]so lost. Now, I will put the original
clause. : ; s

The qucstxen before the House is :
“ That Clause 11 forms part of the Bill ”.
b . (The motion was adopted)
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M’i" Chaipman : Thank you. Would you like to speak.

; Mﬂhk Mohammad Akhfar: I have already spok
; en, a dl
hsl% been” able to create any new point. v P nd I don’t think that

Mt‘. Chanman Well I will put the Clause

\N”OW, the question before the House is :
“That Clause 12 forms part of the Bill ”. x “ .

{The motion was adopted)

Mr. Chairman: Twenty-nine in favour of the clause and 2 against. So,
,}”Zthe motlon is carried Clause 12 forms part of the Bill.

N()w Clause 13. This is about pm:qhment for contemp: of court.
Khawaga Mehammad Safdar : I am not opposing it.
o Mr. Chalrman : Wcl}, the cmun\lmut has not been movcd. I put the
;clausf’ »
| The qucstlon before the House is :
“That Clause 13 forms part of the Bill”.

(The motion was adopted)

Mr. Chairman : Twenty-nine in favour of this clause and none against.
The motion is carried and clause 13 forms part of the Bill.

Now, clause 14. Yes!

Khawaga Mohartmad Safdar @ Sir, T beg to move:

" “piat in Clause 14 of the Bill, the pioposed new. Clauso £2 ) be
substituted by the following : ,

| “ (2) A Judge of a High Court who does not accept appomtment
th as a judge -of the Suprcme Court shall be deemed to have

v s " refired from his office, but he’ shall continue- to receive: Sull

~ :f(salary and: allowances which he was recewmg at the time

.« _ . of his retirement “under this clause till he attains the age of
T 7 sixty two years. On completmg the  sixty-second year of
his age, he will reccive the pension to which he is entitled .
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Mr. Chairman: The amendment moved is :

“That in Clause 14 of the Bill, the proposed new Clause (2) be
substituted by the following :

“(2) A Judge of a High Court who does not accept . appointment
as a judge of the Supreme Court shall be ‘deemed -to have
retired from -his office, but he shall continue to receive full
salary and allowances which he was receiving at the time
~of his retirement under this clause till he attains the -age -of
sixty two years. On completing the sixty second year “of
his age, he will receive the: pension to which he is entitled 7.

“Malik -Mohammad Akhtar : Opposed.
‘Mr. Chairman : The principle is the same.
S SIS s e b e ke e
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Mr. Chairman : I hope so. All right, T put the ‘question.
The question before the House is : )

“That in Clause 14 of the BIll, the proposed new Clause (2) be
substituted by the following :

“(2) A Judge of a High Court who does not accept appointment
as-a judge of the Supreme Court shall be deemed to have
retired from his office, but he shall continue to receive full
salary and allowances which he was receiving at the time
of his retirement under this clause till he attains the “age of
sixty two years. On completing the sixty second year of
his age, he will receive the -pension to which he is entitled .

(The motion was negatived)
Mr. Chairman : The amendment is lost.

‘Now, I will put the Clause.

The question before the House is :
“That Clause 14 forms part of the Bill ”. . ;
| (The motion was adopted)

‘Mr. Chairman : Twenty-nine in favour and 2 against. The motion is
carried. Clause 14 forms part of the Bill. ‘
‘ fNow, we ‘move on to Clause 15. ,
U b 15 S 15 Dl G 1 e | ey e s ke e 1
e GAY I ) S g e 2 g - g oy i G e
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of this Constitution:—

ling anything hereinbefore contained, where any

ve Court or Tribunal is established under clause (1),

r court shall grant an injunction, make any order or enter-

roceedings in respect of any such matter to which the juris-

»f such' Administrative Court or Tribunal extends and all

dings in respect of any matter which may be pending before

‘other Court immediate by before the eatablishment of Ad-

istrative Court or Tribunal. . ... Other than an appeal pending
the Supreme Court shall abate on such establishment.”
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Aohammad Akhtar : Sir, I consider that he gives his own interpreta-
ticks to it. Many people who follow him do not know the
ind picture. My opening speech was explanatory enough, and
peat my argument.
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Mr. Masud Ahmad iKhan : Sir, I will just refer to Clause 3 of the same
Article . Tt feads :—

“212(3)—An appeal to the Supreme Court from a judgment, decree,
order or sentence of an Administrative Court or Tribunal shall
lie only if the Supreme Court, being satisfied that the case involves
a subtantial question of law of public importance, grants leave to
appeal. ”
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Mr. Chairman : Thank you very much. Now, it is quite clear. Do you
understand now ?

Khawaja Mohammad Safdar : No, Sir.

Mr. Chairman : You deliberately do not try to understand. You pretend
not to understand. As a matter of fact, you are fully convinced of the force of
his argument. Now, I will put the clausc.

‘The question before the House -is : ,
“That Clause 15 do stand part of the Bili.”
(The motion was adopfed)
Mr Chalrman Twenty-nine in favour and two agamst it.
Clause 15 forms part of the Bill, '

Clause 16 is under consideration. There is no amendment. I put the"

~ Clause. : »
- .. The question. befme the House is : )
“That Clause 16 do stand part of the BﬂI ?

(The motion was adopted)
, Mr. Chalmlan Twenty -nine in lavour md two agalnst

_Clause 16 forms part of the Bill.
Now, ‘we take up Clause 17.
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alik Mohammad Akhtar : Sir, he is gomg beyond the - scope of the

gff Lg@*"v‘ u,ﬁw/“b@'u}”d;huﬂ Jhe e ZlF
I seek your protection = - PN ol R N

, Mf‘. Chaﬂl‘i‘lﬂﬂ But he is quite correct in askmg you not to be jrrelevant.
'Ii i his right to call your attention to that and it is your duty to be relevant.
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¥ J;’ dJ(::“ <. chapter ceun 2 b, b by B vy V! 5 Gl

[ At this stage the Chair was vacated by Mr. Chairman and occupied by Mr.
Deputy Chairman]
Malik Mohammad Akhtar : Sir, the matter is very simple.  Instead. of

making an- order under clause (2) of Article 233 and suspending the ‘entire
fundamental rights, which. has been the demand :of the Opposition since yes-

terday, we have only resorted. to exempt from. operation of the fundamental

rights a few laws which have been continued, under emergency and with the

concurrence of the 10 poitical parties who signed: the document when Article:

280 was inserted- in--the €onstitution: I consider that I .need. not go beyond
that because I dealt with this very point for atleast fifteen minutes yesterday.
Thank you.

(Loud Thumping of the Tables by Members)

Mr.. Deputy, Chairman : No, no, it is not finished: yet.
I put-clause 17.
The question- before-the -House is:
“That Clause ‘17 forms part of the Bill..”
(The motion was adopted)

Mr. Deputy Chairman: Twenty-eight in favour and two against. The
Clause is adopted.

Mohammad Safdar. '
7 thsg;ja ;iMohya’inmad Safdar: 19 not moved, Sir.
Mz Deputy Chalrman Amendment No. 19 not*moved..

Now, we move on_to Claﬁse 18.. There is an amendment. by Khawaja

No&&,;, the ﬂu@gtiombefore; the House is :
“ That. Clause 18 forms. part of the ‘Bill, ”
(The - motion: -was -aduptedy ;.
Mr ‘*Deputy*ﬂiaﬁmam Twenty-eight against one. The Clause is adopted.
Now,- the. question before the “House is :
“ That. Clause. 19 forms part of the Bill.”
o m B % ‘ V(The maotion: wa&:adopt,ed:) < ; )
k WD@P"@C&W‘““ 31-\Tweﬂt¥ﬁig*%t wagaims;tr one. The Chause is. adopted.
Now, we:come: baek to:Clause: 1 of the Bill. |
“  THe “question ‘before* the “House-is, ‘that:-Short: Title, Preamble, and<Clause

ol (The motion. was -adopted).. -
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( :\Mﬁ l)eputy Chairman : Twenty-eight against two Clause 1, Preamble
short Title. are adopted.

ﬁéw Mr. Law Minister it is number 4.

Malik Mohammad Akhtar : Sir, I beg to move :

“That the Bill further to amend the Constitution of the Islamic
Republic of Pakistan [The Constitution (Fifth Amendment) Bill,
1976], be passed.

Mr. Deputy Chairman: The motion moved is:

“That the Bill further to amend the Constltuuon of the Islamic
~“Republic of Pakistan [The Constitution (Fifth Amendment) Bill,
1976], be passed.

Khawaja Mohammad Safdar : Opposed.
“'Mr. Deputy Chairman : The Bill is opposed. Any speeches ?
Khawaja Mohammad Safdar: Yes.

Vaoices : No, no.

< Mir: eputy Chairman: It is his right. Let him speak. Yes?
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Malitk Mohammad Akhtar ¢ Question !
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(The Opposition then walked out of the House)

- ~Malik Mohammad Akhtar: Sir, I would only like to add one word -that
roughout the debate, whether in the National Assembly or in the Senate, no
‘such :question was raised that -any of the fundamentals are being changed, and
hile walking out the Leader of the Opposition has been pleased to make
such uncalled for observations. There is now no time to answer him and he
is also not here. ‘Insha Allah’ we will have debate outside when they come
out and they will get sufficient rebuttal in the very near future.

Mr. Deputy Chairman: But where ?

 Malik Mohammad Akhtar : Outside.

Mr. Deputy Chzirman: In Arambagh, you mean ?

Mzlik Mohammad Akhtar : Everywhere, in public meetings, on all plat-

forms. They will find us ready, and we will welcome them. We will debate
with them there.
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Mr. Deputy Chairman : Do You welcome the Opposmon or the Walk out.

Malik Mohammad Akhtar : 1 welcome the Opposition for a debate, -and
they will find the mighty People’s Party over there.

Mr. Deputy Chairman : Now, the auestlon before the House is:

“That the Bill further to amend the Coas‘ututlon of ‘the Islamic Re-
public of Paklstan [The Consmufxon (Fifth Amendment) Bill,

976] be passed.”
(Mr. Deputy Chairman orders voting by Division)

M-, Depwty Chairman : Let tl Dmsxes “Bell be rung.
sk & cleal Jif".‘f U""f‘“?: $ - <

Sorry, ¥ )t the gallerics, lobbies may be cleared.
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[ At this stage the chair was occupied by Mr. Chairman]
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MrChalrman No, no, the Division Bell has been rung.
- U Pt a2

Mr Chan‘man The Division BeH has been rung, I have told.
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Sardar Mohammad Aslam Rwht S1r
' (Pause)

e By St

““ Mr. Chairman : Gentlemen, voting has ended Return to your seats.

Yes, now gentlemen 1 'will just announce ‘the result of the voting. 29
. in favour of the. motion and agamst the motion non, that is, Nil. I will repeat

‘%;29 are in. favour of the motlon “and none against it. So, the motion has been
;-carrxed by a ma;orlty “of the total membemhxp of the House, and the Bill ‘18
,passed There is no other bu‘ css. to traﬂsact The Hevse s‘fands adloumed

;srne die. -
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The Senate then adjourned simesidie. urmayainil
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