SENATE OF PAKISTAN
SENATE DEBATES
Tuesday, March 28, 1989

The Senate of Pakistan met in the Senate Hall (Parliament House) Islamabad

at 10.30 of the clock in the morning, with Mr. Chairman (Mr. Wasim Sdnad) in
the Chair.

(Recitation from the Holy Quran) -

B A

/, ///

UM)UMJJJJJJ\&GM\) ‘fau,p.(,oy 4§t
35e st»\ﬁzi:&iiu ‘ SQ’J@’/L 25 51050 4]

ou«#w;w» \@J\ g@\y\ QA,MJL@&JJJ)
LM )JjuhﬂuuszﬁJA*M)dms

/
Zli s J"’

Lo \’\$L4u5 \_/u 4; a2 L9\4~—IUJL)5/L3LJ?)_) grh&_>J @&
P v;s\,wvca_ca)o uu}’”’ga

WLt ’,«f"’,‘o.'}’é}ﬂ)

/;Iw/,vuvu: »i/u"'zd.u’:ﬂé,j//d/c;uiu‘//b// ,J/] :
“;ILU” U"U"/dad" Jfé'.uﬁ» l/uL; b,jL,ja”;/fLLw (J’lv,v /U"J/U)"

(L//;IU"U:/('wb/)”WuULWu"//ﬂgﬁf/ u*-'u*-o/;!sl/«fl,y
S sl e Uil i3 Uls®s u/;Hr-'r/‘u)d/uk‘/—uuiluuh/u—\&
UW:\-—L—uvuu’/wé,lcd"if/bfd—uflcrLg(,,‘;;d’]o’!;l()i:)/b)c;
L,J/u'/g u;/bu"u,"/”)/\mub-/ld,lf'u’wf b/rb’fufu"uu-u/u et
IEX®s QJ,«IG}T d_//)ﬁ.{/'/’/,vl«--—r)/zlw(})‘}c-u"’&”/:l

(167)




SENATE OF PAKISTAN
SENATE DEBATES
Tuesday, March 28, 1989

The Senate of Pakistan met in the Senate Hall (Parliament House) Islamabad

at 10.30 of the clock in the morning, with Mr. Chairman (Mr. Wasim Sdnad) in
the Chair.

(Recitation from the Holy Quran) -

B A

/, ///

UM)UMJJJJJJ\&GM\) ‘fau,p.(,oy 4§t
35e st»\ﬁzi:&iiu ‘ SQ’J@’/L 25 51050 4]

ou«#w;w» \@J\ g@\y\ QA,MJL@&JJJ)
LM )JjuhﬂuuszﬁJA*M)dms

/
Zli s J"’

Lo \’\$L4u5 \_/u 4; a2 L9\4~—IUJL)5/L3LJ?)_) grh&_>J @&
P v;s\,wvca_ca)o uu}’”’ga

WLt ’,«f"’,‘o.'}’é}ﬂ)

/;Iw/,vuvu: »i/u"'zd.u’:ﬂé,j//d/c;uiu‘//b// ,J/] :
“;ILU” U"U"/dad" Jfé'.uﬁ» l/uL; b,jL,ja”;/fLLw (J’lv,v /U"J/U)"

(L//;IU"U:/('wb/)”WuULWu"//ﬂgﬁf/ u*-'u*-o/;!sl/«fl,y
S sl e Uil i3 Uls®s u/;Hr-'r/‘u)d/uk‘/—uuiluuh/u—\&
UW:\-—L—uvuu’/wé,lcd"if/bfd—uflcrLg(,,‘;;d’]o’!;l()i:)/b)c;
L,J/u'/g u;/bu"u,"/”)/\mub-/ld,lf'u’wf b/rb’fufu"uu-u/u et
IEX®s QJ,«IG}T d_//)ﬁ.{/'/’/,vl«--—r)/zlw(})‘}c-u"’&”/:l

(167)




168 SENATE OF PAKISTAN [March 28th, 1989
QUESTIONS AND ANSWERS

B T S S i

MANUFACTURING OF CARS AND BUSES

21. *Mr. Muhammad Mohsin Siddiqui :  Will the Minister for Production be
pleased to state the number of cars, trucks and buses manufactured in the country in
each year since 1986, separately in each case ?

Raja Shahid Zafar: The Production figures of cars, trucks and buses since 1986
are as under :

1985-86  1986-87  1987-88  1988-89

(July-88—
Jan-89)
Suzuki Cars
800cc 5 - = = 15980 13691 18683 8296
1000cc - % o — - 342 1247
Total .. - 15980 13691 19025 9543
Trucks ]
Bedford = = = = 864 885 693. 160
Isuzu 5 = = £ 730 473 277 235
Hino = = = = 837 932 1178 687
Nissan = = = e = 854 835 837 398
Total .. 3285 3125 2985 1489
Buses
Bedford = = 5 % 373 217 260 87
Isuzu = = = 123 148 48 79
Hino = . = % 115 278 390 240
Nissan .. - % 138 156 168 196
Total 749 799 866 595

Mr. Muhammad Mohsin Siddiqui : Supplementary, Sir. Would the
honourable Minister inform us as about the reason and cause for the decrease in the pro-
duction in the year 1985-86 and 1986-87.

Raja Shahid Zafar : Will vou please repeat your question.
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Mr. Muhammad Mohsin Siddigui : Wh

decrease of production in 1986-87.

at is the reasen or cuuses for | the

Raja Shahid Zafar : You are asking regarding trucks ?

" Mr. Muhammad Mohsin Siddiqui : Suzuki cars also.
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So, this depends on the imported kits we get from Japan.

Mr. Muhammad Mohsin Siddiqui: ‘Isthe Government aw.
the present manufacturing units does no
Government consider New proposals
industry in the country specially in the

are that the capacity of
t meet even 5% of the demand. Would the

for settimg up various types of automobile
private sector ?
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Mr. Muhammad Mohsin Siddiqui : I wanted to know what is the percentage of
production of automobiles by your units and imports. That was my question.
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Raja Shahid Zafar : We are meeting almost 60% of the demand.
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Mr. Chairman : Any other supplementary question ?

Mr. Muhammad Mohsin Siddiqui : Yes, Sir. What is the procedure and the
steps that the present Government proposes to improve the efficiency and working of
,these units ?
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Mr. Muhammad Mohsin Siddigui : Then we can put it in a different manner.
What is the delivery time of a Suzuki car and is there any quota on which the Minister
can recommend and a person can get a car out of turn ?

Raja Shahid Zafar : Normally waiting time is 22 months. There is a
quota of 10G¢ of the total production 8¢ is with the Minister, 19 is with the
Secretary Production and 1% with Chairman PACO and in special cases like
worthy Members of the Senate and Members of the National- Assembly, they
would like to get the priority they arc most welcome.

Mr. Muhammad Mohsin Siddiqui: What s the criterion of Minister’s allocation?

Raja Shahid Zafar : The criterion is the discretion of the Minister.
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TREATMENT OF ALCOHOLIC AND DRUG ADDICTS

22, *Mr. Muhammad Mohsin Siddiqui : Wilkthe Minister for Health, Special
Education and Social Welfare be pleased to state whether there is any proposal under .
consideration of the Government to set up an Institute of alcloholics and drug addicts in

all major cities. of Pakistan or special wards for treatment and rehabilitation of
such patients in Government run hospitals ?

Syed Amir Haider Kazmi : There is no proposal under consideration of the
Federal Government to set up an institute of alcoholics and drugs addicts.

Mr. Muhammad Mobhsin Siddiqui : Is there any arrangement in the existing
hospitals for the treatment of alcoholic and drug addicts ?
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[Syed Amir Haider Kazmi]
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Mr. Muhammad Mohsin Siddiqui : Is the honourable Minister aware that in all
the developed = and civilized countries including the developing countries there are
iristitutes which are specifically fitted and equipped for treatment and rehabilitation of
these addicts, has he been informed about it and even in India there is an institute, why
in Pakistan such institute is not under consideration and is this not a failure of the_
Federal Government to do the same ?
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Mr. Muhammad Mohsin Siddiqui : Is the honourable Minister aware that there is

a foreign aid for the purposes of treatment and rehabilitation of alcoholics and drug
addicts and how this money is being spent ?
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Mr. Muhammad Mohsin Siddiqui : Would the Minister try to investigate the matter

and inform this House because I have definite information that there are foreign aids
coming ?
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JPMC KARACHI AND FGSH ISLAMABAD

23. *Mr. Muhammad Ishaq Baluch (put on his behalf) : Will the Minister
for Health, Special Education and Social Welfare be pleased to state the annual
budget and the total number of sanctioned staff of the Jinnah Postgraduate
Medical Centre, Karachi, and Federal Government Services Hospital, Islamabad,
separatcly in each case indicating also the total number of indoor and outdoor
patients examined in thesc hospitals during the last financial year ?

Syed Amir Haider Kazmi : Jinnah Postgraduate Medical Centre, Karachi.

; : Rs.
(a) Budget for 1987-88 .. 5 A SE 92.721 Million
(a) Total number of sanction staff 2 i 2,284
() Total number of Indoor patients 4 .. 5 24,060
(d) Total number of Outdoor patients 5 S 4 - 1,120,281
Federal Government Services Hospital, Islamabad. :
Rs.
(a) Budget for 1987-88 .. £ ;. 3 S 72.165 Million
(b) Total number of sanctioned staff 2 i 1,085
(c) Total number of Indoor patients .. 2 = 15,116
(d) Total number of Outdoor patients 3 % % : 1,279,478
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STAFF OFJ.P.M.C. KARACHI

24. *Mr. Muhammad lshaq Baluch (put on his behalf) : Will the Minister for
Health, Special Education zad Social Welfare be pleased to state the names of

Professors, Associate Profsssors and Assistant Professors working in Jinnah Post-
graduate Medical Centre (!¥MC) Karachi

separately in each case ?

, indicating also their place of domicile
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Syed Amir Haider Kazmi : The names of Professors, Associate Professors and
Assistant Professors working in Jinnah Post-graduate Medical Centre, Karachi

;alongwith their place of domicile are as under : —

Name

Domicile

1

2

Dr. Muhammad Atta-ur-Rahman
Dr. S. M. Rab

Dr.N. A. Jafary

Dr. Mrs. Amtul Hafeez
Dr. S. Hasan Manzoor

Dr. S. M. Sami Ashraf

Dr. S. Hamid Shafqat

Dr. Nizamul Hasan

Dr. T.H. Kirmani

Dr. Iqtidar Hamid Bhatti
Dr. Zeenat Isani

Dr. Mrs. Hamida Jamil

Dr. S. Shabih Haider Zaidi
Dr. Muhammad Zahoor Janjua
Dr. Ahmed Kamal

Dr. Irshad Waheed

Dr. Sadiga N. Jaffary

Dr. S. Haroon Ahmed

Dr. S. Mahmood Alam

Dr. Hasan Aziz

Dr. Manzoor Ali Arif

SOVPNANBLRL—O0LXEINUL A WL~

(38}
—

Associate Professors

Dr. Syed Naseem Haider Rizvi

Dr. Miss Zenab Mehar Hasan

Dr. Syed Rafiuddin Ahmed Kirmani
Dr. Syed Aijaz Ali :

Dr. Muhammad Saleh Memon

Dr. Ali Jafar Naqvi

Dr. Abdul Baseer

Dr. Rashid Jooma

Dr. Saghir Ahmed

Sy 20 T T D

Sindh (Urban)

- Sindh (Urban)

Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Punjab
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Punjab
Sindh (Rural)
Sindh (Urban)
Sindh (Urban)
Punjab
Punjab
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Punjab
Punjab

Punjab
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Punjab
Sindh (Urban)
Punjab
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10.
Jils
12
135
14.
155
16.
1591
18.
19.
20.
21
22:
233

24.
257
26.
Lalk

Dr.
Dr.
Dr.
Dr.
Dr.
Dr.
Dr.

Dr.
Dr.
Dr.
Dr.
Dr.

Dr.
Dr.

Dr.
Dr.
Dr.
Dr.

Faiz Muhammad Khan
Mashoor Alam Shah
Muhammad Aslam Khan
Mazhar-ul-Haq

Saghir Ahmed

Abdul Aziz

Muhammad Sultan Farooqui
Abdul Majeed Baloch
Abdul Majeed

S. Faheem-ul-Haq

Kazi Abdul Shakoor
Mirza Zaka Ullah Beg
Shabbir Hussain

Hasan Fatima Jaffary
Rana Nazam Jamillie
Shabbir A. Naeem
Jaman Das Manjiani

S. Saeed Ahmed Jilani

Assistant Professors

1
2.
3
4.
S:
6.
7=
8.
9
10.
11.
17
13,
14.
15.
16.
177
18.
19;
20.
21

. Mir Rehman Ali Hashmi

. Rashid Ahmed Ch.

. Khemomal Kariara

.I. H. Alvi

- Mrs. Bushra Minhas Ashiq

. Qaiser Jehan

. Muhammad Sulaiman Shaikh
. Nasir Khan Jakhrani

. Abdul Jalil

. T.S. Haroom

. (Mrs.) Munaza Perveen

. Vasdeve Harani

. Ahmed Irfan Hameed-

. Mushtaq Ahmed Memon

. Tawkir Ahmed

. (Mrs.) Najma Akhtar Jabeen

. Shamim Nazir Sheikh

Dr.
Dr.
Dr.
Dr.

Iagbal Ahmed Qureshi
Afroz Ramzan

Qamar Jamal
Tasneem Aslam

Sindh (Urban)
Sindh (Rural)
N.W.E.P.
Punjab

 Punjab

Sindh (Urban)
Sindh (Urban)
Baluchistan
Punjab

Sindh (Urkan)
Sindh (Rural)
Sindh (Urban)
Punjab

Sindh (Rural)

Punjab
Punjab
Sindh (Rural)
Sindh (Urban)

Sindh (Urban)
Punjab

Sindh (Rural)
Punjab
Punjab
Punjab

Sindh (Rural)
Sindh (Rural)
Punjab
Punjab
Punjab

Sindh (Urban)
Punjab

Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Sindh (Urban)
Baluchistan
Baluchistan
Sindh (Urban)
Punjab
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22. Dr. Ghulam Mahboob Punjab

23. Dr. Assadullah Khan N.W.EP.

24. Dr. Ahmed Fawad Punjab

25. Dr. Mumtaz Mehar Sindh (Rural)

26. Dr. Ilyas A. Rajput . Sindh (Rural)

27. Dr. Miss Rehana Meher Punjab

28. Dr. M. Idrees Sindh (Urban)

29. Dr. Pervez Ashraf Punjab

30. Dr. Abdul Sattar Memon Sindh (Rural)

31. Dr. M. Anwar Khan Sindh (Urban)

32. Dr. Shabnam Farooqui Sindh (Urban)

33. Dr. Abdul Moid Kazi Sindh (Rural)

34. Dr. Najma Khushtar Punjab
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Mr. Chairman : Any other supplementary question ?
- (Pause)

"Mir Hazar Khan Bijarani.
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Mr. Shad Muhammad Khan : No, Sir, the quota is violated.

Mr. Chairman : No, no, question is not about quota.

Mr. Shad Muhammad Khan : I am talking about the discrimination.
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[Mir Hussain Bukhsh Bangulzai]
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Mr. Shad Muhammad Khan : Not generally, 1 was asking particularly.

Mr. Chairman : I am sorry for that, I think it is a relevant question,
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Mr. Chairman : [am sorry I think, you are right.
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[Syed Amir Haider Kazmﬂ
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I think, we have had enough supplementary question. ~ 4’ (fw

Syed Abbas Shah : Sir, no supplementary question, but through you, Mr.
Chairman, I draw the attention of the Minister that an injustice has been done and he
should look into it because the list is very clear, Sir.
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BASIC HEALTH UNITS IN NWFP

25. *Qazi Abdul Latif : Will the Minister for Health, Special Education and
Social Welfare be pleased to state the names of Basic Health Centres located in Upper

Tinawal, District Mansehra ; indicating also the number of M.B.B.S. doctors posted
in each centre, separately ?
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Syed Amir Haider Kazmi : Basic Health Units are administered by the Health
Department, Government of NWFP. They have intimated that the Basic Health
Units located in Upper Tinawal, District Mansehra, are as follow :

S. No. Name of place No. of M.B.B.S.
doctors
posted

—

2 3

BHU Shergarh 5 s 2 = 5 = 2 = 1
BHU Gali Badral g 5 3 Z s o = —
BHU Nambal 5 2 % = > i = = —
BHU Karori it = = = 4 = = > —
BHU Bandi Paro > = 2 = > = = = —
BHU Chakkal & 5 5 .. 3 3 = = —
BHU Kander . = % = 5 & = > —
BHU Trappi 5% pe . cae C = z = —
BHU Chandoor s % 5 = - 3 T 3 —
BHU Mohar % < = o = = 5 —
BHU Behali % = 2 - - 3 = ¥ —
BHU Lassan Thakral .. 5 % i % 3 % 5 —
BHU Bao Bandi % T < = .. = i > —
BHU Bandi Shungli .. 2 % = 2 = e —
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Mr. Chainnan : Mr. Sartaj Aziz.

Mr. Sartaj Aziz : It is true Sir, that Basic Health Units are provincial institutes
but they are very important part of our rural health services. Will the honourable
Minister consider just as in the case of the primary education that the Federal Govern-
ment give special help to the Provincial Government in recurring cost and in other related
matters to make them more effective, Can he consider similar financial and other assis-
tance so that the Basic Health Units can be made more effective?
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EXPORT PROCESSING ZONE

28. *Prof. Khurshid Ahmed: Will the Minister for Industries be pleased to state:
(a) whatis the full capacity utilization at the Export Processing Zone ; and
(b) whetheritis a fact that the cost of production in the Export Processing Zone is

20 per cent higher in comparison to other areas ?

Mr. Ali Nawaz Shah (read by Dr. Sher Afghan Khan Niazi) : (a) 25 industrial units
have gone into production. Their production/export targets, actual production/targets
(1987-88) and percentage achieved are as under :

(US § Million)

S.  Name of Units Products Date of Export Actual  Percen-
No. approval  Targets exports tape
(1987-88) achieved

i 2 3 4 R 6 7
1. :Synthetic Leather Synth. Leather PVC - 12-11-84 2.700 0.337 {025

Industries. Rexine and Wall
- covering.

2. Int'L Fragrance Perfume and cosmetics. 26-12-85 3.310 0.312 9
3. Sapcol Int’l : Pharmaceutical 17-9-84 1.650  Export weirth Nil

material. US $ 14000 in July

: 1988.

4. Venus Ind. Tooth Pastes. 21-11-82 1.500 Nil Nil
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Ibrahim Elct.

Credence Elct.

Ablinker Entpr.
Commodore Ind.

Takeba Ind.

Ibx Apparel

Vogue Apparel

Mid East Textile

Eastern Appl.

Cymu Enterprise

Erum Fashion

Union. Apparel
Tab Industrics
Rainbow Entprs.

Progressive Watch
Manufg.

Zoom Enterprise
Fellini Int’l
Italian Conn'n
Gulf Electronics
Gulf Electronic
Garments Divn.

Abertex Int’l

Electronic appliances
Audio Cassts.

Azan Clock, Emergency
Light, Telephone sel.

Lace Fabric
Denim Cloth and Jeans.

Specialised Yarn
Processing

Sport-wear

Shirt, Paints. Blouse,
Jeans.

Fancy Garments.
Fashion Garments
Arab Gowns, Maxis.

Ladies and Child
garments

Garments. -
Gemstone cutting.
Electronic Watches.

Electronic Walches.

Horologica! Products. -
Leather Garments.
Leather Garments.

TV sets VIDEO
Cassetles

Children Wear: Shirts,
Pants etc.

Engineering Fabrication
and Workshop fucility.

1 3
11-6-81 4317
7-12-86 [.110

3-3-84  0.720
13-1-85  7.200

3485 5.400
20-584 - 3235

21-10-87 0.597
14-5-84 2200
13-3-84  3.987
20-5-84  1.320

27-12-81  1.897
11-5-86 4.00

15-11-84  0.540

31-10-85  3.750

19-12:82  2.950
19-3-86  2.850

14-12-86 4200
24-387 2299
12-6-82  13.730
12-7-84  1.560
6-10-88  1.000

0.189
0.813

1.498
0.324

S5.185

1:162

Nil

Nil
2.368
3.283

0.487

0.188
0.003

Nil

Operation

208

4.5

96

36

Nil

Nil

59

248

recently started.
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I may narrate the things which are the reasons for this. The decision /% ~
tosetupan Export Processing Zone in Pakistan was taken rather late.
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“in undemocratic sct up, usually the decisions as they are not taken by consensus and
they are not aided by the representatives, therefore, the things are wrong.
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Mr. Muhammad Mohsin Siddiqui: Mr. Chairman, I would like to ask whatis the
percentage of units sanctioned and units established because his answer does not
disclose as to what is the pecentage of the units sanctioned and those established ?

Dr. Sher Afghan Khan Niazi : [ need fresh notice for this.

Mr. Muhammad Mohsin Siddiqui : Now, this fresh notice, of course, we will
give but the point is that the main reason is, which, I think, my learned friend Prof.
Khurshid also forgotten, that all the incentives including income tax exemption, that
was all withdrawn—the total package was withdrawn and, therefore, more than 75
industries did not come in. Still there is no income tax exemption in the said free
zone. Would the honourable Minister consider that all the package which was
initially promised and -guaranteed should be made available.

Dr. Sher Afghan XKhan Niazi : 1 think that is clear. I have already stated that every .
thing which was promised is being given to that area—the facilities, the privileges, etc.

Mr. Muhammad Mobhsin Siddiqui: No. No, There is no exemption from income
tax.

Dr. Sher Afghan Khan Niazi : That is there.

Mr. Muhammad Mobhsin Siddiqui : You please check it up.
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Dr. Sher Afghan Khan Niazi : | have checked it up.

Mr. Chairman : If you want to dispute a question, this is not the way to doit. You
are saying that income tax exemption has not been granted, the honourable Minister is
saying that it has been......

(Interruptions)

Mr. Muhammad Mohsin Siddiqui : = Would you kindly bear with me,

s (Interruptions)

Mr. Chairman : Please. Please.

Mr. Muhammad Mohsin Siddiqui : Sir, let me explain and then he will
understand.

Mr. Chairman, the total package of incentives given in this Processing Zone was
withdrawn lock, stock and barrel with the result that 72 industries which were

sanctioned, were withdrawn. Afterwards certain items of that package were restored
but still there is no exemption from income tax. The exemption from income tax was
for 25 years in the Zone. It is no more there.He is probably not very well informed and
he may get the information before he answers:.

Dr. Sher Afghan Khan Niazi : Mr. Chairman, Sir, I have stated it categorically that
tax exemption is there.

Mr. Chairman : Income tax exemption is it there or not ?
Dr. Sher Afghan Khan Niazi : I am saying tax exemption. It includes every thing
under the law. That is a matter of law and I will request the honourable Member to

understand the thing which is put under law. If that is exempted by law that does not
mean that the privilege was given and it has been withdrawn.

(f'(f;é’/é’rc’. S e e o

gfk/gy;l b/‘/ &Jul/ﬂ/u/;lé_@f‘f) o cxemption

)’4, C}U:’.’ Z‘/& d‘/vf/’//‘- Ul Z’fcf) 2 ¢l
-J2 0 ub;’ u{" f)/

Mr. Muhammad Mohsin Siddiqui : Mr. Chairman, Sir.

(Interruptions)
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Dr. Sher Afghan Khan Niazi: Mr. Chairman, if you allow me, I can explain it.

Mr. Chairman : Mr. Siddiqui, Let him explain first and then you can ask the
question.

Dr. Sher Afghan Xhan Niazi : First I may explain to the honourable Member that
he is well aware of it that taxation is done through an act of parliament or by law. This is
out of legislation and the package deal which was done, there must be a law binding on
it and, therefore, under the law whatever was there has been given and is being given.

(Interruptions)
Mr. Muhammad Mohsin Siddiqui : . Firstly, Mr. Chairman, the learned Minister,
I do not accuse him, because the portfolio does not belong to him, and he is a new one,
but so far as the legal question is concerned, my personal explanation is that he is
talking of law. I have practised law for 46 years and, therefore, I know what is law

‘and what is not law. The main question is that the total package was given under an

»RO of the Board of Revenue, not under an act of parliament and the Board of
Revenue withdrew the total package and then bit by bit they restored some but still
mcome tax exemption which was for 25 years in this Zonc is not ' there, not
there. not there.

Mr. Chairman: I think, what I will suggest is that the Finance Committee which
deals with these matters, they should take it up because there appears to be a serious
difference of opinion between the honourable Member and the honourable
Minister. Let them (Finance Committee) take’it up and if they come tp a different
conclusion, let them report to the House.

Dr. Sher Afghan Khan Niazi: What I am stating is about tax exeﬁption

&JI‘::./!:; = /L'/{/ul(f U"'/fuw -
LJE B p e/z,/,w ColZlori o e
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what he is saying is different from what you are saying.
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AUDIT OF ACCOUNTS OF PIMS, ISLAMABAD.

29. *Prof. Khurshid Ahmed :  Will the Minister for Health, Special Education
and Social Welfare be pleased to state the findings if any, of the Performance Audit
Team which examined the accounts of Pakistan Institute of Medical Sciences,
Islamabad ? :

Syed Amir Haider Kazmi: While examining the accounts for 1985-86, the Public
Accounts Committee also considered the findings of the Performance Audit Team on
the Pakistan Institute of Medical Smences. » Formal report of the PAC has not yet been
received. However there is no mention of Pakistan Institute of Medical Sciences i in
the list of actionable points arising out of the discussions of the Puhhg Accounts
Committee as supplied by the Natlona} Assembly Secretariat.

audltperformance //K/ U‘Cl U/ ,4]’,9.////“)/
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Prof. Khurshid Ahmed :  So, please place it on the floor of the House.
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It is a request and you don’t need notice for that.
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PAKISTAN STEEL MILLS

30. *Mr. Muhammad Ishaq Baluch : Will the Minister for Production be
pleased to state the number of employees working in Paksitan Steel Mills belonging to
Baluchistan Province indicating also their names, father’s names designation and place
of domicile separately in each case ?

~ Raja Shahid Zafar : At present 276 employees in various grades belonging to
Baluchistan are working in the Pakistan Steel as under :—

Officers :

1. PSE-V % = = 3 % % = % £ 2

2. PSE-III % = & i = = = 5 5 16

3. PSE-II- 2 = = = - < = = % 19

4. PSE-I-B < = = 7 5 S = 2 = 22
Staff :

55 PGV & VIE X = % = = = 5 5 19

6. pG ETo Vo o = = % - = 5 5 5 198

Total .. 276

Their names, father’s names, designation and place of domicile are at Annex ‘A’.

(Annexure has been placed in the Senate Library).
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FOREIGN INVESTMENT

31. *Mr. Muhammad Mohsin Siddiqui : Will the Minister forIndustries be
pleasced to state the steps the Government has tuken for the promotion and pro-
tection of forcign investments in the country ?

Syed Ali Nawaz Shah: Following steps for promotion and proicction of foreign
investment have been taken by the Government :—

1. No industry involving foreign private investment will be = acquired,
except under the process of law and on payment of adequate
= compensation in the currency of the country of ongm of investment.

2. A foreign investor is enutled to repatnate
(a) Foreign private investment to the extent of original investment.
(b) Profits earned on such investment ; and

() Any additional amount resulting from the re-invested profits or
appreciation of capital investment.

(d) A creditor of an industrial undertaking referred to in clause (a) may
repatriate foreign currency loans approved by the Federal Government
and interest thereon in accordance with the terms and conditions of the
said loan.

3. Foreign private investment shall not be subjected to more burden of taxes on
income than those applicable to investment made in similar circumstances by
citizens of Pakistan ; and

4. Relief from double taxation in cases of those countries with which Pakistan
has agreement for avoidance of double taxation.

5. Forcign nationals employed in Pakistan are permitted to send monthly
remittances to the country of their domicile upto 50% of net income ; and

6. Foreign nationals on returning from Pakistan are permitted to transfcr their
savings.

7. Standard guidelines for payment of technical fee, royalty etc. have been laid
down. Annex-I.

8. The' foreign investors have been exempted from the requirement of
Government sanction in key industries.
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9. An Export Processing Zone at Karachi has also been set up to attract foreign
investment in export oriented industries. Apart from duty free imports,
units set up in EPZA enjoy income tax holiday upto the year 2000 A.D.

Rate of: Interest on Foreign Loans _-

&
1. Interest on loans from Banks/Commercial Institutions not exceeding 1.5 per
cent above LIBOR.
2. In other cases not exceeding 1.5 per cent above LIBOR. -
3. Down payment subject to maximum of 15 per cent.
4. Repayment period not less than 5 years in case of PAY- AS YOU-EARN

SCHEME and not less than 7 years in other cases.

AAnnex. I

STANDARD GUIDELINES FOR PAYMENT OF ROYALTY/TECHNICAL
FEE AND SUPPLIERS CREDIT/FOREIGN LOANS

Royalty

Upto 3 per cent on capital goods manufactured for exports.
Upto 2 per cent on consumer goods manufactured for exports.
Upto 1 percent on capital goods manufactured for home market.
Normally royalty is permissible for 5 years.

No royalty is allowed on :

RO R

(a) On consumer goods for home market.

(b) Incases where more than 51 per cent shares are held by the owners of the
patent/trade mark/brand name.

Technical Fee

1. Upto 3 per cent on engineering goods and for such basic manufacture
which requires -sophisticated technology.

Upto 1.5 per cent for products other than 1 and new products only.

The aggregate rate of Royaity as Technical Fee should not exceed 5 per cent.
Technical Fee shall not be allowed for more than S years.

Lumpsum technical fee will not exceed S per cent of foreign exchange cost of
plant and machinery and will be admissible only for items (1) and (2).

VoA W




QUESTIONS AND ANSWERS 205

‘Mr. Mubhammad Mohsin Siddiqui : The honourable Minister in the answer has
given a very very rosy picture which is just a paper of decoration. I would like to ask
him what is the procedure for foreign equity participation in the country and for his
information I may place before this House that equity participation even by
institutions like Asian Development Bank and International Finance Corporation
which is a subsidiary of World Bank and CDC that is Common Wealth Development
Corporation and similar other institutions have to wait and go through the red
tapism and lot of burcaucratic vagaries for six months to a vear and in many
cases the foreign investors including these institutions have withdrawn  their
offer to participate in the equity. If he is not aware then he may take time
because this is something which is very easy to say that in the past so many
incentives have been listed but what is actually happening? 1 know many
cases where. Mr. Chairman. you know, what is the status of Asian Develop-

ment Bank. what is the status of IFC that is International Finance Corporation
..... (Interruption).

Mr. Muhammad Mohsin Siddiqui: Yes,Iam putting this question but since he is
not well informed......

Mr. Chairman : No, please don’t assume anything. 02 2 ;J uh)/ _.,",'
: s X
Lyl
Mr. Muhammad Mohsin Siddiqui : I sympathize with him.

Mr. Muhammad Mohsin Siddiqui : My question is whether he is aware that
equity participation by foreign nationals including institutions like ADB, IFC, CDC
and others takes six to eight months to get government’s clearance and in disguise they
withdraw. :

Mr. Chairman : Honourable Minister.

Dr. Sher Afghan Khan Niazi: I will réquest that he may please repeat the question.
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. Asian Development Bank, International Finance Corporation which is a private
sector window of the World Bank '

CDC (Common Wealth Development Corporation) & 2’1}’[/ 1
billions and billions UJ: common wealth countries [’ (/ &. (j{

private investor individual 3! U"; ] dl‘/,'f 7 b> of Pound Sterling

e

Mr. Salim Saifullah Khan : . Point of order.

" Sir, the honourable Minister of State for Law and Parliamentary Affairs may
kindly be advised when an honourable Member is speakmg and has the floor he may
kindly take his seat. .

Dr. Sher Afghan Khan Niz:lzi : Very kind of you,

, Mr. Salim Saifullah Khan : Secondly Sir, I have also noticed that while you are
speaking he is also speaking at the same time. He should know when the Chair is speakjng
no Member whether he is a Minister or just a Member is supposed to speak at that time.

Mr. Chairman : You are quite right and certainly right.
-equity,particibation/&,/ b/ul’dl/" Z, 4,/17 ./I/ 7 (s (j’/‘/ g
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And anybody who wants to invest in foreign exchange in Pakistan should be free
to walk in and put the moncy ...
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Mr. Muhammad Mohsin Siddiqui : No, what steps have they proposed to take ?
New Government, I am not talking of past.

074;//4.%”‘;’ il 44»‘)‘/ b/./; - U*/,,w
“ Lt LS ot

Mr. Muhammad Mohsin Siddiqui : Exactly, Sir.
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" That is the end of the Question Hour.
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FURTHER DISCUSSION ON THE PRIVILEGE MOTION R1 ®
APPOINTMENT OF ATTORNEY-GENERAL

FURTHER DISCUSSION ON THE PRIVILEGE MOTION RE: APPOINTMENT O}
ATTORNEY GENERAL

Mr. Chairman : Now, we take up the next item on the agenda. There is a

privilege motion, the honourable Attorney General is here, he would like to be heard in
the matter.
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FURTHER DISCUSSION ON THE PRIVILEGE MOTION RE: APPOINTMENT OI':
ATTORNEY GENERAL
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Mr. Yahya Bakhtiar  (Attorney General) : Mr. Chairman, I am grateful to the
Chair that I am asked to come and be heard before [ am  condemned by the
honourable House. Mr. Chairman, the Minister for Justice and Parliamentary
Affairs, I believe, has explained the .position of the office of Attorney-General with
regard to his age. It really involves the interpretation of the Constitution which is
basically the function of the judiciary but all the same Sir, with your permission I
would like to make a few submissions because I personally: believed that whether one is
right or wrong, one should never be in doubt.  Sir, the provision which relates to the
office of Attorney-General is Article 100 which says :

““President shall appoint a person, being a person qualified to be appointed a
Judge of the Supreme Court, to be the Attorney General for Pakistan.”

The objection I understand was that because ihe Attorney-General has to
be ‘a person who is qualified to be appointed a Judge of the Supreme Court
therefore, the retirement age of the Supreme Court Judge which is under Article -
179 should also be attracted ., that the Sunreme Court Judee retires

-at the
AR AN (e s e

“The Supreme Court Judge shall hold office until he attains the age of 65
years, unless he sooner resigns or is removed from office in accordance with
the Constitution.” - :

And Sir, under Article 177 (2) it is provided :—

(2) A person shall not be appoiited a Judge of the Supreme  Court
unless he is a citizen of Pakistan and —

(a) has for a period of, or for periods aggregatiné, not less than five years
been a Judge of a High Court (including a High Court which existed in
Pakistan at any time before the commencing day) ; or

But in my case I think, Clause (b) applies :—
(b) “has fora period of, or for periods aggregating not less than fifteen years

: been an advocate of a High Court (including a High Court which existed
. in Pakistan at any time before the commencing day).”
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* So, any person who is an advocate for 15 years of a High Court and is a citizen of
Pakistan is qualified to be appointed Attorney-General. As to the question of tenure
that is also provided in Article 100. As for the Supreme Court Judge is concerned,
it is-provided in Article 179 i.e. 65 years. So far the Attorney-General is concerned it

Says =

100(2) “The Attorney-General shall hold office durihg the pleasure of the
President.”

Any time it plcgses the President, he can terminate the services of the Attorney-
General and at any time under Article 100 (4), the Attorney-General can tender his
resignation.

I would also submit Sir, that the Attorney-General is not = a servant — public /
government servant or what we call he does not function in the service of Pakistan, just
like a Judge Sir.

Under Article 260 of the Constitution Attorney-General’s is a political office. He
is authorized to have private practice. He can contest election in parliament. In Article
260 (1), you will kindly see the definition of service of Pakistan : —

“service of Pakistan’ means any service, post or office in connection with the
affairs of the Federation or of a Province, and includes All-Pakistan Services,
services in the Armed Forces and any other service declared to be a service of
Pakistan by or under Act of [Majlis-e-Shoora (Parliament)] or of a Provincial

Assembly, but does not include the service as a Speaker, Deputy Speaker,
Chairman,, Deputy Chairman, Prime Minister, Federal Minister, Minister
of State, Chict Minister, Provincial Minister, (Attornev-General), (Advo;
cate-General) ... g

So, I would say that similarly this is not the only office in which it has been provided
that a person should possess the qualification of a Judge of the Supreme
Court. Article 213, provided qualification for a Chief Election Commissioner :—

213(1) “There shall be a Chief Election Commissioner (in this part referred to
as the Commissioner), who shall be appointed by the President (in his

discretion).

(2) No person shall be appointed to be a Commissioner unless he is, or has
been a Judge of the Supreme Court or is, or has been, a Judge of a High
Court and is qualified under paragraph (a) of clause (2) of the Article 177
to be appointed a Judge of the Supreme Court.”

I need not go into the detail. The basic thing remains that he cannot be an
advocate when we refer to of 15 years practice— must have been a Judge of the High
Court for 5 years or has been a Judge of the Supreme Court or has been (has been, Sir, [
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mean thay he has retired). He may have retired, he may be like Mr. Durab Patel
resigned. It says that a Judge of a High Court could be appointed as Chief Election
Commissioner but it does not mean that Article 179 is attracted to the post or office of °
the Chief I lection Commissioner.  He is there for a tenure of 3 years.  Healso does
not hold an office during the pleasure of the President.  You will kindly see Article 215
which says *A Commissioner shall subject to this Article hold an office for a term of 3
years from the date he enters upon his office and you are well aware of the fact Sir, that
the late Sajjad Ahmed John after he retired from the Supreme Court was holding  the
office of the Chief Election Commissioner although the qualification was that he
should be qualified to be a Judge of the Supreme Court. :

Sir, this question was raised in the press sometime ago and | never cared to
reply to that but as a privilege motion has been moved in this honourable Houseand I
am duty bound to come and try to explain the position. Here, I may also point out to
the honourable House through you Sir, that in 1970 an Ordinance was promulgated
which was called. “The Central Law Officers Ordinance, 1970.”

In this Ordinance, it is also provided that a Deputy Attorney-General - shall be
qualified to be a Judge of the Supreme Court and the  standing counsel qualified tobea
Judge of the High Court. In 1979 December, Sir, this Ordinance was amended and it
was provided subject to sub-section (2) of section 2 an Additional Attorney General or a
Deputy Attorney General shall hold office until he attains the age of 65 years and the
standing counsel shall} hold the office until he attains the age of 62 years. Now, Sir, if
the provision of the Article 179 could be attracted or applicable or Article 195 which
provides for the retiring age of the High Court Judge were applicable then this
amendment could have been wholly un-necessary. You may recall that in 1979, there

was @ very noble Deputy Attorney General in Karachi Shah Jameel Alam. He had
gone past 65 vears but somchow some-body did not want him to hold that office.
This Crdinance was, I think, promulgated for that purpose. [ submit that if the
provision of the Constitution could be applicable to the office of the Deputy At-
torney-General who was also required to have the qualification of a Judge of the
Supreme Court then this Ordinance would not have been necessary. Again Sir,
vou will find that this Ordinance particularly deals with the: law officers. of the ;
Federal Government, Additional Attorney-General, Deputy  Attorney-General
and the ~standingcounseli  1If it was the infention that the Attorney-General should
also retiré at the age of 65 years. the Ordinance could have provided for that.

Sir, a question arose in India in 1952 that a Judge of a High Court after attajning
the age of 60'years, in India the rctiring age of a Judge of a High Court is 60 years and
the provisions are similar to qualifications of a High Court Judge and of a Supreme
Court Judge and also for the appointment of an Attorney General and an Advocate
‘General similar provisions exist—shall be qualified to be a Judge of the Supreme Court
‘or an Advocate ‘of 15 years practice and so is the qualifications for the Advocate
General. In that case, what happened was that the Advocate General had been a

Judge of the High Court and after he retired he was appointed Advocate General of the
Province after the age of 60. If you permit me Sir,I will just briefly read some
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paragraphs from the judgement. This is Sir, AIR 1952 Naghpur, page 330. It say Sir,
(from paragraph 95 I am reading 26, 27, 28, and 29 they are short paragraphs): “It .
is obvious that all the provisions relating to a Judge of a High Court cannot be made
applicable to the Advocate General. The provisions about remunerations are different
for the two offices. A Judge of the High Court is governed by Article 221, an Advocate
General is governed by clause 2 of Article 165 and he receives such remunerations as
the Government may determine. What the first clause of Article 165 insists is that the
Governor shall appoint a person who is qualified to be apponted a Judge of the High
Court to be an Advocate General for the State. The qualifications for appointment of
a Judge of the High Court are prescribed in the same clause of Article 217. It is ture
that the first clause of Article 217 says that a Judge of a High Court shall hold office -
“until he attains the age of 60 years. The question then is whether this provision is to be
construed as to one prescribing a qualification or as one prescribing duration of the
appointment of a Judge of the High Court. As a provision does not occur in the second
clause, it can only be construed as one prescribing the duration of the appointment
of a Judge of the High Court. 5

It further says in the next paragraph, the provision about duration in the first
clause of Article 217 cannot be made applicable to the Advocate General because the
Constitution contains the basic provision about the duration of the appointment of an

Advocate General.  In the third clause of Article 165 which says that the Advocate
~ General shall hold the office during the pleasure of the Governor, that is the
tenure, the terms and conditions of* his office that he holds the office at the pleasure
of the Gevernor whenever that may come to an end. This provision does not
{imit the duration or the appointment by referring to any particular age, s in the
case of a Judge it is not permissible to import into the word until he attains the
age of 60 years. The specific provision in the Constitution must, therefore, be
given effect to without any limitation. If a person is appointed as an Advocate
General say at the age of 55 years there is no warrant for holding that he must
cease to hold the office on his attaining 60 years because it is so stated about a
Judge of the High Court in the first clause ‘of Article 217.

if that be the true posmon as we hold it is, then the appomtment is not bad
because the person has passed sixty years.

Mr. Chairman : Was he initially qualified whcn he was appointed ?
Mr. Yahya Bakhtiar : He retired as a Judge of the High Court,

Mr. Chairman : He retired as a Judge of the High Court and then he was
appointed as Advocate General ?

Mr. Yihya Bakhtiar : Yes, Sir. He was well qualified although well over sixty years;
and that was the point. The quo warranto was filed for that purpose. It says :

“If that be the true position, as we hold it is, then the appointment is not
bad because the »erson has passed sixty years. So long as he has the
qualifications prescribed in the (2) clause of Article 217 that he has been an
advocate for ten years of a High Court”.
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That qualification must be there. In the case of Attorney -Genera! he must be an
advocate of a Hight Court for 15 years. That is all that is required and he must be a
citizen of Pakistan. Then it further says :

“It was not suggested that known applicant does not possess the
qualifications prescribed in the clause. We say it as of right because
under Article 224 a person who has retired as a Judge of the High
Court.. .= :

and this is interesting point, Sir.

“...may be required to sit and act as a Judge of the High Court”.
We have in Pakistan Judges who nave retired from Supreme Court and sit as ad hoc
Judges. There is no disqualifications that after the age of 65 they cannot sit on the

bench but it is not of right. It further says :

“The attainment of the age of 60 years by a person cannot, therefore, be
regarded as a disqualifications in performing functions of a judge”.

Sir, this concludes my submission except to point out also that in the celebrated
commentary on the Indian Constitution by Basu, volume F (Silverjubilee edition) page
8, it is also mentioned, Sir, specifically about the Attorney General’s tenure :

“There is no age limit for appointment or retirement of Attorney
General.

I thank you, Sir, for giving me this opportunity and as I submitted I may be wrong but I
was never in doubt when I accepted this office that I am qualified. Thank you.

Mr. Chairman : I would like some assistance on this judgement from the other
Members of the House. Prof. Khurshid Sahib on this Nagpur judgement, this
appears to be relevant, I have not gone through the whole of it but if somebody can
throw light on that.

Prof. Khurshid Ahmed : T think on the entire issue.

Mr. Chairman : Yes please.
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“66(4) The prowsnons of this Article shall apply to persons who have the
right to speak in, and otherwise to take partin the proceedmgs of Majlis-e-
Shoora (Parliament) as they apply to membeérs™.
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Chief Justice of Pakistan shall be appointed by the President E Py é {

“177(2): A person shall not be appointed a Judge of the
' . Supreme Court unless he is a citizen of Pakistan and -
(a) has for a period of, or for periods aggregating, not
less than five years been a judge of a High Court

(including a High Court which existed in Pakistan at
any time)” and so on.

(b) has for a period of, or for perxods aggregating not less

than fifteen years been an advocate of a High Court .”
and so ot.
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Article 179—‘A Judge of the Supreme Court shall hold office
until he attains the age of sixtyfive years, unless he

sooner resigns or is removed from office in aocordancc
with the Constitution.”
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Mr. Chairman : [ wanted some legal help also. So, may be, we will call upon
Mr. Salim Saifullah at the end after you have dealt with the legal points because the
Nagpur judgement actually I have't seen it myself,I would like to go through it.
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on this very topic, I think, itisan important question, I would be véry grateful for your
assistance on this. Mr. Hasan A. Shaikh.

Mr. Hasan A. Shaikh : Sir, I haven’t seen the Nagpur judgement also. I will
not be able to comment upon the Nagpur judgement but Mr. Yahya Bakhtiar is being
appointed Attorney-General now, therefore, a question of the pleasure of the President
does not arise. When he was first appointed Attorney-General, he will probably
remember, he was appointed Attorney-General after he had taken permission from
Mr.. Mumtaz Daultana who was then Prc;éide_nt of Pakistan Muslim League and this
he himself told me in Karachi after his appointment as Attorney-General. Mr.
Mumtaz Daultana then being the President of the Muslim League had been consulted
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by him before he accepted the appointment of Attorney-General. This is within his
knowledge and within my knowledge. Now, as far as the appointment of Attorney
General is concerned, his qualifications and the retirement of the Supreme Court

Judge, the two provisions have to be read togcthcr Article 179 and Article 177(2)
have to be read together. If he was continuing as Attorney-General® it would be a
different thing. He had ceased to be Attorney-General and then he has now been
appointed again by the present Law Minister or the Prime Minister as Attorney
General. As he himself knows I am a very good friend of Mr. Yahya Bakhtiar and
personally [ have nothing against him, he knows it very well but my submission is that
these two matters will have to be considered by the Privileges Committee if this case is
referred to the Privileges Committee and then there will be enough scope for examining
the casedaw in India if any. I have not examined AIR, 1952 to which he has made a
reference and my suggestion would be that if you Sir, refer to the two provisions of
Article 177 and 179 together then he was not qualified to be Attorney-General, on the
date his appointment was made in Pakistan now, not then. Therefore, these matters
have to be considered from a legal aspect and I think he was not qualified to be
Attorney-General in the second appointment as Attorney-General when it was made
recently. Because it could not be : divorced from - Article 179 which had to be taken
into consideration before he was appointed. Therefore, my submission would be that
this matter may be referred to the Privileges Committee where it could be examined
very carefully and here we also could examine and place our submissions before the
Privilege Committee. This is my submission Sir.

Mr. ChMan : - Saeed Qadir Sahib, do you want to say something ?

Lt. Gen.’ (Retd\ Saeed Qadir Mr.. Chaxrman, I would like to-draw 'your
attention to the relevant articles which have been given out by the Attorney
General. The issue which he has tried to prove now is that in view of Article 213
which pertains to the Election Commissioner where there is N0 bar of age and heis yet
to be a Judge of the Supreme Court, therefore, a precedent exists where this bar would
not be applicable in his case. I would like to draw your attention first of all to Art icle
100 and in this one I would like to read out the first line for you, which says:

“The President shéll appoint a person, being a person qualiﬁéd to be
appointed a Judge of the Supreme Court......"”"

The substantive sentence includes the word, being a person qualified, this is the basic
requirement. of Article 100 for an appointment of | Attorney-General. Now, we go to
Article 213 (2); this pertains to the Election Commissioner’s appointment; it says:

“No person shall be appointed to be a Commissioner unless he is, or has

been a Judge of the Supreme Court or is, or has been, Judge of a High
Court and 15 qualified under paragraph (a) of clause (2) of Artidle:
. . 5

Now, here they are only refcrring to the subjective clause of the qualiﬁcatif)n being
restricted to paragraph (2) (a) of Article 177. Therefore,” there is no relation as my
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friend Prof. Khurshid brought out. When you read these articles out of con-
text and try to put them together, then meaning becomes quite different.
But here the substantive Article which matters is Article, 179 and it is clearly
unconstitutional to appoint in the first step anybody who is beyond 65.
Now, when you violated the first fundamental Article in this Constitution
where is the 'argumcnt. I, therefore, request that this matter should be hand-
ed over to the Privileges Committee and thereafter we can see what-clse
comes out of it.

Now, the cases which have been quoted by the learned Attorney-General, they are
not available to us. We don’t have the details of all these cases which we have to go
into that. Therefore, it" would not be proper to debate this issue in the House. It

will be better if the Privileges Committee looks into it and then comes back to you and
reports as to how it has to be tackled.  Thank you Mr. Chairman.

Mr. Chairman :  Mr. Salim Saifullah Sahib.

« Mr. Salim Saifullah Khan : Thank you, Mr. Chairman, as a mover of this
privilege motion I have also a right of reply. -Like Prof. Khurshid, I also have the
highest regard for Mr. Yahya Bakhtiar but this privilege motion has not been moved
against his person but against an appointment which we feel is not legal and
constitutional and as Member of this august body we have taken-oath to preserve and
to defend this sacred document—the Constitution of the Islamic Republic of
Pakistan. Sir, even the learned Attorney-General like the honourable Minister for
Law, day before yesterday mentioned that this is something which should be referred
to the Courts, to the Superior Courts for interpretation. Sir, I personally feel that the
Constitution is very clear on this subject as mentioned by my honourable colleagues
about the appointment of the Attorney-General under Article 100 and then read with
179 which specifically mentions that the retirement age is 65.

Secondly, Sir, it has also been mentioned and:it was mentioned by the Law
Minister also and today by the learned Attorney-General that there have been previous
cases of a Judge of the Supreme Court who continued even after the ageof 65. Now,I
just have to say that as in English saying that the two wrongs don’t make the third one

‘right, something happened in the past which was not legal or which was not
constitutional does not mean that now the Government or the treasury benches have
the right to again do another wrong. Sir, I would like to read, this is on ‘Page 1to 4
and 1to 5 of Kaul’s Practice and Procedure of Parliament where the Attorney-General—
because India has been mentioned in their Constitution—Sir, I would like to read. This
‘is the bottom para on Page 1 to 4 that:—

“The Attoreny General is not a member of Parliament or of the Council of
Ministers, he has however the right to speak in and otherwise to take part
in the proceedings of either House; any joint sitting of the Houses and any
Committee of the Parliament. .. .”
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This is same as Article 57.

<« of which he may be named a membc but he cannot vote.
He is entitled to all the privileges....”

1 mean this is where the breach of privilege is taking place,

that a person who is not entitled to all the privileges is being given
the privileges....and immunities of the members of Parljament and
when present in the House, occupies a seat in the Government
benches.” ;

Sir, further on Page 1 to 5 1t say:—

“That the Attorney-General is appointed by the President on the
advice of the Cabinet and holds office during the pleasure of the
President.”

There is no statutory age limit for his appointment or retirement this is in
India. Now, if there was going to be no age limit, why this was not specifically
mentioned in our Constitution. Sir, it further goes on to say that a person eligible for
appointment as an Attorney-General must be a citizen of India who should have been
for at least five years a Judge of a High Court oran Advocate of High Court with at
least ten years training or this could have also been added or who is in the opinion of
the President “a distinguished jurist”. Sir, my submission is that since there has been
an age limit specified for the Supreme Court Judge in Article 179 and in
India there is no specific mention that there will be no statutory age limit for
his appointment or retirement, I would stress Sir, that there is by his pre-
“sence in this august House it does become a breach of privilege and instead
of on all issues referring to the Superior Courts who, I am sure, have lot of
work, I think this should be referred to the Privileges Committee so that
they can look into it in more details. Thank you, Sir. :
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Mr. Chairman : Anybody else.

: Mr. Mahmood Ahmed Minto : Mr. Chairman, Sir everybody who has spoken on
this subject, has not been only appreciative of Mr. Yahya Bakhtiar’s services
and knowledge but also euloglstlc about him and I am one of them. But the

whole question, in my opxmon surrounds one thing and that is Article 100,
which says :

“The President shall appoint a person, being a pcrson quallﬁod to be
appomted asa Judge of the Supreme Court,..

Now does this mean that on the date when he is appointed Attorney-Gene-
ral, he should have such qualifications that he could be appointed a Judge of
the Supreme Court. So, the relevant date is the date of his appointment as
of the Attorney-General. That means if he is not appointed as the Attorney-
General but Judge of the Supreme Court will he be abled to get that appoint-
.ment or not. There is no clear ruling about this, atall. Plain reading of
it, to my mind, means that on that date if he is not being appointed as an
Attorney-General but he is being appointed as a Judge of the Supreme Court
then he should have the qualifications of appointment as a Judge of the
Supreme Court and a Supreme Court Judge cannot be appointed after 65 years of
. age. Thisis by no means very clear and it must be looked into thoroughly. I must
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admit that I have not gone into and looked up a case-law on this. I think, Mr.
Chairman, that we should not decide this point in a hurry.

We should be given time to look up a case-law about this to find out whether the
question of age at the time of his appointment as the Attorney-General is relevant or
not. And thatshould he beeligible to be appointed a Judge of the Supreme Court and
is that relevant or not ? That is the only point because that is the crux of the matter

and Mr. Yahya Bakhtiar need not be assured that nobody in this House has anything

personally against hxs appointment. This is a point of law and this must be looked
into.

Mr. Chairman : No. I am sure, everybody appreciates that. Anybody else
‘who wants to say anything. Mr. Abdul Majid Kaz.
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they are not applicable to this.
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Mr. Chairman : This s not really relevant. There is no dispute about thc fact
that the Attorney-General is an office not in the Service of Pakistan.

- s 2 bl
/,; exceptional  status & ‘C Jl= ¢ /'%:0@04%1"
IR WS P S T GG ¢ e speific law
Thereis an exception from the general law in the form of a statute and specific law that

is superior if it is available for particular conditions. Here the provision of
Constitution in Article 260 is very much clear
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stipulated conditions or provisions of Constitution »~ /_ 2 el il
J’/ ~ . for Supreme Court Judges and others are not applicable at all.
. ~ & humble submission
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Syed Iftikhar Hussain Gilani : Thank you Mr. Chairman.

Now that the matter has become purely technical I would also like to
make some submissions. There are two explicit articles which deal with the
matter in hand. There is Article 100 which talks about the qualifications of
an Attorney-General and it says :

“A person who is qualified to be appointed a Judge of the Supreme
Court”’.

Now, may [ revert to Articles 177 and 179. Mr. Chairman, Sir, clause (2)
of Article 177 explicitly lays down the qualifications of a Judge of the
Supreme Court. If the interpretation that is sought to be put then I feel,
as an humble student of law, that this particular Article would have
contained, inter alia, (a) as for a period so and so (b) and (c) that he has not
attained the age of 65. If the purpose was to make it as a qualification then
the law framers, I am sure, just as a stute and brilliant law framers we have
today, the Constitution makers would have in their wisdom said so as a
sub-clause (c) to clause (2) of Article 177, namely, «and that he has not
attained the age of 65”. So this qualification (Article 177) is totally in- .
dependent in this context of Article 179.

My submission, Sir, is further fortified because there are two provisions
comparable. Another point is that in the case of Attornery-General the
appointment continues with the pleasure of the President. [ said, there is
‘nothing ever redundant in any law and particularly in the Constitution one
£an never say. that a part Yot word ora omt semi-colon s
redundant or is being added just for the fun of it. if that was the purpose
then there was no need to give that provision concerning continuance in
office, as in the case of the Chief Election Commissioner again a period
has been specified. That is a tenure post ie. three years. I torally agree
-with the ogservations and submissions of the Attorney-General that there
also a person who is qualified, as in accordance with the provisions of
Article 177 alone, not read with Article 179, can be appointed Chief Elect-
ion Commissioner for a period of three years further to be extended by the
National Assembly for one year more.

Besides the legal aspect and [ am glad you are 1n the Chair, we need not ericumber
- youmore, I would like to bring to your notice and the notice of this honourable House
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that under this very Constitution whether it is in our domain z.e., the Senate,
to interpret the constitutional provisions. These are the powers of the Presi-
dent given to him under the Constitution to make an appointment. Whether
this august House of the parliament can rule that the President has made this
appointment which he was not competent to make or this appointment is
illegal. What will we get out of this exercise? Assuming, I take the scene,
Sir, that this House comes to a conclusion that the interpretation of this
Article is not correct as made by the President, even then I think. Sir, the
matter will have to go to a court of law because that is the only forum, that
is the only competent limb of the Government which has the authority to
interpret the Constitution. Yes, in the oath we say, ‘‘we shall preserve, pro-
tect and defend the Constitution” but we do not interpret the Constitution.
I feel, Sir, we will be encroaching into a domain which, in my very respectful
submission to the feelings of the Members of this honourable House. is not
within our jurisdiction. Yes, the matter could be brought to the notice of a
superior judiciary, I do not know how but I think this is the autherity, the
prerogative, the power of the President to appoint a person and he 1n his wis-
dom under the Constitution has made an appointment. If we have any
doubts, I feel, Sir, that this is not the forum to interpret the Constitution
particularly where such intricate question, now apparently it seems it has be-
come a little intricate, though with due deference, not to my mind. I think,
the Constitution is very clear over a period of time. Mr. Chairmar. Sir, you
are all aware that the Attorney-General, the Chief Election Commissioner,
"these are the posts where you need experienced lawyers. In any cise, as the
worthy member observed, the legislators do not have a retirement age, SO
don’t the lawyers have an age of retirement and if we start fixing these ages
giving interpretation, which I believe could not have been meant by the law
makers, I think, we will be entering into a jurisdiction which will be beyond
our domain. Thank you.

Mr. Chairman : As you rightly said, there is no retirement age limit, but the
question here is, a lawyer, if he is over sixty five, can he be appointed to the Supreme
Court ? Can he beappointed for the matter to the High Court? So, as far as the lawyer
is concerned he does stand retired for the purposes of appointment to the Supreme
Court after he has reached the age of sxity five.

Syed Iftikhar Hussain Gilani : Sir, as I submitted, I will again reiterate, if that
was the purpose Sir, then Article 177 very easily could have sub-clause (c) to clause
(2). The basic submission I have made is this that Article 177 prescribes the
qualifications about all. Now, there is another article'which prescribes when does he
cease to be holding that post ?

_ Mr. Chairman : No.no. That is not the question. The question is, at the
time the Attorney-General is appointed, Prof. Khurshid Ahmed conceded and I
think, rightly so, that if a person is validly appointed then even if he crosses the age he
_may not be removed just because he is now no longer qualified. Becauseatthe time of
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his appointment he was qualified and the Constitution does not lay down that the
person appointed as Attorney-General shall retire on a certain age. Therefore, what
they are insisting upon is that at the time of his appointment he should fulfil the
qualifications. - If he stands validly appointed then he may continue beyond the age of
sixty five because there is no provision which says that he must retire on that
date. The only qualification is that for purpose of appointment he should be
qualified. I think that is what the idea is. :

Syed Iftikhar Hussain Gilani : Yes, 1 got the point that is why [ am insisting on

- this that the qualifications are only contained in Article 177, particularly where there

are other posts they rely on the qualifications of a Judge of the Supreme Court. For

instance, now under Article 182 I believe even a Judge of a Supreme Court on ad hoc

basis can be appointed who has already reached the age of superannuation under this
Article.

Mr. Chairman : Ad hoc Judge is not the same thing as a Judge.

Syed Iftikhar Hussain Gilani : But as I said the quaiifications given are that he
has to be a Supreme Court Judge.

Mr. Chairman : Ifyoulook at the definition of a Judge, itis given in Article 260,
it says: : : '

“Judge” in relation to the Supreme Court or a High Court, includes the
Chief Justice of the Court and also includes—

(a) inrelation to the Supreme Court, a person who is acting as a Judge of
the Court; and

(b) inrelation to the High Court, a person who is an Additional Judge of
the Court; =

So, it does not include an adhoc Judge.

Syed Iftikhar Hussain Gilani : What [ meant was that these “qualilications, are
applicable there also. But in their wisdom the qualifications’ article is separate i.e.
Article 177. Thenit follows when he is to retire as a Supreme Court Judge. A High
Court Judge retires at the age of 62, the Supreme Court Judge retires at the age of 65
and if we give this interpretation to it I think it will be totally against the spirit of the
Constitution itself and as I said then Article 177 should have contained amongst the
qualifications that these are the qualifications a, b andc. It could have been very
casily said that he has not attained an ageof 65. That would have added to the list of

 qualifications required. So, my submission is and as I said with due deference and
regards, ‘aren’t we going beyond our constitutional Jurisdiction to interpret a
constitutional provision’. There are superior courts in the country and under the
Constitution that is their jurisdiction to interpret the provisions of the Constitution
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whenever a doubt arises, and approached by the Government or an
individual. Thank you.

Mr. Chairman : Yes, Prof. Khurshid Ahmed: you want to say something ?
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both of them have to be taken together and not inisolation of each other. Thank you.

Mr. Chairman : There is just-one thing. You are quite right Mr. Law Minister,
that normally as we have already given so many rulings, we would not enter into the
domain of the superior judiciary which is to interpret the Constitution. . But there is
one caveat to this and I have myselfin one or two rulings mentioned this that where the
interpretation of the Constitution in some way effects the procedure of this House then
I have to interpret. I have no choice but to interpret. Therefore, wherever the
House procedure is involved and here it does become involved because the Attorney
General has the privileges of the Members of the House and he has the right
to sit in the House and under Article 57, he has the right to participate in the
proceedings. Therefore, the matter does become a gray area. I would not say gray
area becomes an area where I have to decide what do Ido? Icannotleaveit to the
courts because normally a question like this would be left off the courts. In 0 many
caseswehavedoneit. Wehavesaid thisis not the concern of this House, Somebody
raises a question that the Assemblies have been wrongly - dissolved, we say we are not
concerned, yes you can debate it but then whether they are rightly dissolved or wrongly
dissolved it is for the court to decide. *But supposing the matter is so connected with
the procedure of this House that the Chairman or the Speaker has to take a decision
then what do we do ? So, therefore, I think this matter may also be examined.

Syed Iftikhar Hussain Gilani : Sir, I just thank youbutin case as I said assuming.'
that this honourable House holds that this constitutional provision has been violated
and the court holds otherwise because any party can g0 to a court. Then, I think
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that the jurisdiction of the court we will have to accept it because that is how the laws
are implemented in a country and under the Constitution itself what the High Court
would say or a Supreme Court would say, we will all be bound to obey that. So,
therefore, as I said Sir, that this exercise going through all this what will be the result
that we will achieve. I share your anxiety but I still. .. ..

(Interruption)

Mr. Cheirman : Supposing the court gives a certain decision, of course, I don’t
know what the -Constitution says, I have not examined it but out of respect we would
follow the judgement of the High Court but if there is no Judgcment of the court then
what do we do ?

! Interruption)

Prof. Khurshid Ahmed : I have an observation Mr. Chairman. First, of
course, there is no judgement available frem the court. Secondly, even if there is a
judgement available, I think, as far as Parliament is concerned, Parliament has the
right even to amend the Constitution. So, Parliament has a right to go by its own
interpretation and then amend the Constitution, if necessary, so that the judicary takes
care of that. Itis not necessary that because of a judgement the Parliament is bound
by their judgement ipso facto. So, I think, we will have to be very careful on that
account as well.

Mr. Chairman : Syed Abbas Shah.

Syed Abbas Shah : Iam repeating the same thingalmost. If the court does not
have any judgement on an issue and the issue is raised before the House, the House is a
sovereign body and it is competent to having its own interpretation and if there is

-another interpretation coming from the Supreme Court finally, we have to bow before
that. But now the issue is before the House and it has to be decided.
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Mr. Aitzaz Ahsan : Idonot have frankly very much to add to what the Attorney
General and my colleague, the Justice Minister have submitted. I think, they have
very succinctly stated ‘the issue and have elaborated it and I endorse and I adopt their
arguments completely. I may draw however, the attention of this House on one or
two matters which are visible from the Constitution: The first, Mr. Chairman, it
seems does agitate your mind and naturally and quite truly is important and very
fundamental issue. You are confronted with a situation where you have been
informed that a gentleman taking part in the proceedings of this House is not qualified
to participate in those proceedings. - The contention of the gentleman and some
others, be they members or persons entitled to -participate like me, is that he is
qualified. So, there is a live issue before you Mr. Chairman, which concerns the
proceedings and the composition to some extent of this House. So, no doubt you feel
constrained to pass a ruling, to give a ruling on the issue of the qualification. I submit
with great respect Mr. Chairman, that you are not obliged to give a ruling for more
than one reasons. The reason Mr. Chairman, is that as pointed out by the Justice
Minister and I have adopted his arguments and I will go a little further than those
arguments. The reason Mr. Chairman, is; assume for a moment that it is not the
Attorney-General.who is being called a stranger to the House, assume that one of the
Members, one of the Senators sitting in the riouse and assume too that heis a Senator
of a minority party, his qualification is challenged and the objection taken is that he
was not qualified to be elected not that he has assumed disqualification which would
bring it under 63(2) that if a person becomes disqualified then the Chairman will refer
to the speaker, assume that it is stated that he was' ab initio disqualified, .if the
gentleman sitting on this bench, assumed it is taken. the objection is taken, he was not
25 years of age or 30 years the qualifying age for becoming a Senator, and assume that
the majority, it is a privilege motion, ultimately the House deems it proper to rule upon
it by its own fiat, mow assume the majority says that ‘yes’ the gentleman is not
qualified, Mr. Chairman, the House and the House means the majority in the House
would get the licence thereby to disqualify every Member of the House sitting in the
minority. Thiscan not be the intent of the Law. that is why I go to the extreme end of
the argument that agitates your honour’s mind to bring it back to where it must lie
because if we go by the pendulum one extreme to the other extreme then somewhere
logic lies straight in between. It can notbe the extreme that the House will assume unto
itself the power and authority to determine the qualification and disqualification of the
Members that can not be so, there is a forum provided for that. There will always be
forums provided for that. The forums for that are the courts of law as the Justice

>
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Minister has aptly pointed out and I will refer Mr. Chairman, to you, the well known
case, I am sure quite known to you, you are well aware. You have dealt with that
case, that judgement of the Supreme Court, at this moment, I do not have the facility of
having the book but I know Mr. Chairman, you are quite aware of Farzand Ali’s case
(Lt. Col.) which arose from the question of disqualification of Members of the
National Assembly and went to the Supreme Court after a full Bench of the Lahore
High Court had given a judgement in what was known as ANK Leghari case. In
Leghari case the appeal was filed and Lt. Col. Farzand Ali went up to the Supreme
Court. The Supreme Court reference Mr. Chairman, for your honour and I am sure
you are aware, is PLD 1970, Supreme Court, Page 98, in that what had been taken, it is
long discussion and the Court in a quo warranto proceeding have said that the court is
the competent authority to determine the qualification - or disqualification, as to other
authorities if the member or the person hasa colour of office that is sufﬁcicht, the mere
colour of office he may not be qualified. Inherently it may be discovered thut heis not
qualified. Assume that he is not qualified but then first see, does he or does he not
have the colour of office. *If he has the colour of office Mr. Chairman, he may be
disqualified subsequently but he has the right to walk into that through (hat doorand
come and participate in the proceedings of this House and nobody’s privilege can be
thereby violated unless the court, the final arbiter of the question of fact of
qualification or disqualification comes to the conclusion that the Member was not
actually qualified, thereafter, if he then participates, he is divested of the colour of
office and then there would be a breach of the privilege of the House until that moment
the House would not exercise its authority, its discretion to punish or to resolve in
respect of privilege in relation to any person who by a notification has been appointed
Attorney- Gbnbfdl by the President and thereby has the colour of office until and unless
the court itself a court of competent jurisdiction has finally ruled that he is not qualified
dnd does not therefore, have the colour of the office of Attorney-General or whatever.

So, much so, for Mr. Chairman, the forum I would strongly endorse the
arguments of my learned friend, the Justice Minister. This is not the proper
forum. The proper forum is the court. Members can move it In quo-warranto
under Article 199 of the Constitution. Again, Mr. Chairman, you are well aware, asa
lawyer of your competence need not be reminded that a quo-warranto petition can be
moved by any person not necessarily by aMember, Itisnottheduty of the Chairman
to rule on that or to be agitated on thati issué. Itcan be moved by any person and any
citizen of Pakistan can move it and go to a court if he is so concerned. Any
learned Member, any-Senator can go to a court and so can any other citizen.
So, the forum, Mr. Chairman, are the courts of law if they rule finally and a
question of breach of privilege will thereafter arise not before that. It will
still not apply and I refer again to Farzand Ali’s case and 1 refer to that
because in Farzand Ali’s case Article 111 of the 1962 Constitution was
discussed where proceedings are not vitiated and, therefore, privilege will not
have been in breach if a person not qualified takes part in the proceedings
of the House and this is a provision contained in this Constitution as well.




FURTHER DISCUSSION ON THE PRIVILEGE MOTION RE: . 241
APPOINTMENT OF ATTORNEY-GENERAL

Mr. Chairman, there is another minor issue because the lan guage of  Article 100,
as I have seen, is:

“The President shall appoint a person, being a person qualified to be
appointed a Judge of the Supreme Court to be the Attorney-General for
Pakistan”, : ; '

The Constitution, Mr. Chairman, has no two concepts. They are perhaps two sides
of the same coin but as the Justice Minister rightly pointed out, ““there can be no
redundancy”. Redundancy cannot be attributed to the Constitution. When the
Constitution says ‘qualified’, it means qualified. When the Constitution 'says
‘disqualified’, it means disqualified, and if the Constitution uses the term ‘qualified’ in
one article and ‘disqualified’ in the other then what it means is that when we are
referring to qualifications, we will refer to qualifications and when we are referring to
disqualifications we will refer to disqualifications: As I refer, Mr. Chairman, to
Article 62 and Article 63 of the Constitution for the simple distinction as you, Mr.
Chairman, again, as a lawyer whom I have admired for all the years that I have
practised, as you have throughout those years as you know, Mr. Chairman, being a
senior by a very few years but has always been a teacher and also a guide, Article 62 of
the Constitution prescribes “the qualifications of the Members of the Houses of
Parliament, Article 63 provides the disqualifications. Now, these are two different

cocepts. Let me make it very clear, Constitution cannot be deemed to be
tédundant. - It can not be said. well thicy provided the qualifications, what was the
need for disqualifications. Tt cannot be said that he who is qualificd will not ne-
«cessarily be disqualified because he comes under Article 62 and cannot, thercfore,
.come under Article 63. : It cannot be said that qualifications arc necessarily also
the disqualifications..” Now. Mr. Chairman. Sir. the Constitution makers said in
Article 62 that a person shall not be qualified to be elected or chosen as a mecmber
of Parliament unless (a), (b), (c). (d). (¢). (f). (2). (h). (i) and they said in
Article 63 and T will give reasons and rationale and 1 will submit. Mr. Chairman,
also the raison D'etre of this. In Article 63. they said a person shall be dis-
audlificd from being clected or chosen as, and from being. a member of the
Majlis—e—Shoqra (Parliament), if hit again by a, b, c d, e. 5 onih
i, Kk L m, n” Now, Mr. Chairman, the sccond Article _could
have been continued as the same Article 63 except that Sub-paras a, b, ¢, of 63 could
have been numbered as (§), (k), (1), (m), (n), (0), (p), (@), (x), (5), (1), (), (¥), of Article 62,
;but no—Mr. Chairman,, a qualification is different from a disqualification. When
the question of appointment comes ‘appointment’, you have only to see the
qualification and when an election petition is filed, the court may go into
disqualifications. When the matter is being scrutinized by the Returning Officer in’
accepting the nomination papers he will only say are you about 25 years of age ? Yes,
Sir. -Then he says.are youa citizen of Pakistan ? He says ‘ves’, I am a citizen of
Pakistan.  He will be qualified if he is a citizen of Pakistan. - He will be qualified if he
is,in the case of National Assembly, not less than 25 years of age and is enrolled
as a voter in any electoral roll for election to a Muslim seat or non-Muslim seat,
‘as the case may.be, in that Assembly and in the case of the Senate not-less than
30. Now, the Returning Officer will ask ‘arc vou 257’ ¢ Yes; I am=252 “Are
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you 2 citizen of Pakistan? Yes, Sir. Here is my Identity Card or citizenship
ceruticate. Only the qualifications at the time of appointment arc necessary.
Then, I go to a court and say Mr. so and so was disqualificd, that will be an
election petition. That will be persubsequence the appointmient. At “the time
of appointment. when we refer now to Article 100, Mr. Chairman, we have only
to refer to Article 177. and not to 179. Article 100 refers to the qualification
and we have to see where in are the qualifications, not the retiring age. That
is a disqualification. Where in are the qualifications of the Judge of the Sup-
reme Court expressed and then let us look at Article 100. It does not say
-that he is not disqualified to be a Judge of the Supreme Court. Had Article
100, Mr. Chairman, read, the President shall appoint a person, being a person
not disqualified to be appointed a Judge of the Supreme Court to be the
Attorney-General of Pakistan, it would have meant that the retiring age is
being incorporated in this clause. Then the court and anybody required to
look into and examine the vires of the appointment would have to see whe-
ther he is 65 or over 65 but in its wisdom, the Constitution read together
with the definition of service of Pakistan, read together with the appoint-
ment of the Chief Election Commissioner under which, Mr. Chairman, the
same language...... e

Mr. Chairman : Will you read Article 230 ?

Mr. Aitzaz Ahsan : I will come to that if you permit, Sir and allow me. Let me
just finish this, I will come to that separately. We will examine that. I will examineit
with you, Mr. Chairman, by your leave. By your leave, Sir, I will examine it and take
the break-up of it with you and I stand by that. But my submission here, I was just to
concludeit, is that when this _language is used ‘appointed’ ,‘being a person qualified
to be appointed’ and does not say disqualified to be appointed, then we have to refer
only to Article 177 and Article 177 says a person shall not be appointed—this is 177
qualifications—a Judge of the Supreme Court unless he is a citizen of Pakistan. Mr.
Yahya Bakhtiar is - undeniably a citizen of Pakistan. He has, for a period of or for
periods aggregating not less than § years, been a Judge of the High Court including a

Judge of the High Court cic.. or alternatively. has for a period of or periods ag-
aregating not less than 15 years been an Advocate of a High Court including a
High Court which existed in Pakistan at any time before the commencing day.

Prof. Khurshid Ahmed : Point of Order, Mr. Chairman.

Mr. Chairman : Yes, please.

Prof. Khurshid Ahmed : Point of order:

I think Article 177 gives disqualifications and not qualifications because it says

that a person shall not be appointed a Judge of the Supreme Court unless. . . . . :
and so on. It is disqualifications. So, you are confusing the two. .
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Mr. Aitzaz Alican : Iam sorry Mr. Chairman, my learned friend has not been
able to really comprehend the scope of my arguments.  For that, of course, I am alone
to blame but my submission Mr. Chairman, is that when I am talking of the word
‘appointed’ I am looking at Article 100. Article 100 is relatable to the Attorney
General. Theré we have to see whether it is ‘qualified to be appointed or not
disqualified to be appointed’. 1 cannot read that term into every .article of the:
Constitution. When we look at the Attorney-General we have to see the relevant
portion which is whether he is qualified or disqualified. The relevance of the language
of the article that is there on the Supreme Court is not relevant except by vicariously in
a process of incorporation and I will have to dwell on that for a little while and may not
be able to make myself understand, again if I go into that but I will in short submit in
response to my learned friend’s interjection and point of order that what is relevant is
Article 100. The rest is only vicarious and by incorporation.

Now, we have to see there are qualifications for appointment as Judge of the
Supreme Court i.e.he must be a citizen of Pakistan and must have practised at the Bar
for a certain number of vears. It'is not disputed that the Attorney-General -of.
Pakistan is thereby fully qualified. Now, the question is Article 179 prescribes a

disqualification for the Judges of the Supremc Court but it is not incorporatea in
Article 100 because disqualifications are not incorporated, qualifications are
mcorporatcd

I come now. Mr. Chairman to the reference that you, Sir, made to the quali-
fications and the language concerning the Chief Election Commissioner, and |
submit Sir, that I would recad that and submit Article 213(2). Now, there are
two independent portions of that both arc qualifications in the sense of the terms

and conditions. It says that no person shall be appointed to be a Chief Elec-
tion Commissioner unless heis or has been a Judge of the Supreme Court or
isochasheen .= = and so on.

Mr. Chairman : You first take it like this, you see, for qualifications for
appointment to be a Chief Election Commissioner; a person who is a Judge of the
Supreme Court he can be appointed; a person who has been a Judge of the Supreme
Court now he could be retired that means over 65, he is also competent; a person who is
or has been a Judge of the Supreme Court or a person who has been his office is now
terminated for some reason either resigned or retired, for whatever reason, he is also
qualified; or has been a Judge of the High Court and this is the third qualification; Or
has been a Judge of the High Court and is qualified under paragraph (a) of Article 177
which means he should have been a Judge of the High Court for at least five
years. Any Judge of the High Court is not qualified but a Judge of the High Court
who has held office for five years is competent under Article 213(2) to be
appointed as Chief Election Commissioner. Every Judge is not eligible.

Mr. Aitzaz Ahsan : Permit me, Sir. Now the literal interpretation that is being
made because the word is, “and is qualified under paragraph (a) of clause (2) of Article
177 to be appointed a Judge of the Supreme Court”. Now, the submission is that if
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these were to be imported again there “‘and is qualified” and it becomes a rider on the
former clause.

(Interruptions)
Mr. Salim Saifullah Khan : Point of order Mr. Chairman.

Sir, we have heard the honourabie Interior Minister for the last thirty minutes. I
thought he was just going to make a brief statement and he had said in his opening
remarks that he has not even studied the case which I think is correct because he is not
really relevant. t

Mr. Chairman : No, Sir, he is relevant. [ think the matter is very important
and I would like to hear the honourable Interior Minister. Mr. Aitzaz Ahsan,
one or two other points that you mentioned 1 would like your response on

“that. :

Mr. Altzaz Absan : Mr. Chairman, I am in your hands entirely. Whenever

you ask me to stop, I will stop. ;

Mr. Chairman ; No. No. I would like your views. One'point you mentioned that
the power would be given to the majority to oust a member, that is not exactly the case
here and I do not think the majority has the power but please examine, I think the House-
of Commons which is the source of all parliaments in the world, the House of Commons
has a right to determine its composition and, therefore, by a majority they can oust a
member and there was a case on it. '

No. 2, you raised the question that if a person is not qualified to be elected and he
comes into the House, can the majority remcve him ? I think, there,' iéih bar under
Article 225 which says that no clection to the House can be questioned except through
the election tribunal. So, if let us say the person is not qualified and still has been '
elected whi_ch means a notification has been issued, he has taken oath, he is a member
then Article :225 places a bar on it and says that no election can be questioned except
in that manner. Of course, if there is a subsequent disqualification, the matter can be
raised before the Chairman or. the Speaker and he can make a reference to the Chief
Election Commissioner under the relevant article. So, if you would please like to give
your views on that.

Thirldy, also I would like to have your views on this question that you
have drawn a distinction between qualifications and disqualifications Articles
62 and 63, but not as to how a qualification becomes 2 disqualification. Can
you read them distinctively? For example, I will just give you gstraight 5
ample, supposing a matter is raised before the Returning Officer and the
_Returning Officer is told that the man who is filing his nomination paper

has acquired the citizenship of a foreign state and he presents c!ocuments to
- the Returning Officer. Would he still accept it because this is under the
disqualifications. Supposing, he says, Sir, the person is in the service

&
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of Pakistan; he is,let us say, holding the post of a Deputy Commissioner; will the
Returning Officer refuse to look into the argument or would he be forced to say, yes,
you are disqualified because there is a difference in language between Article 62 and
Article 63. Article 62 says that a person shall not be qualified to be elected or chosen
as a member unless he has the following qualifications. Article 63 says that a person
shall be disqualified from being elected...and so on. That attaches
to the point of election. The article further says; ‘“or chosen as or
from being a member....”.  So, if a person who suffers from these
disqualifications, he can be questioned at the time of being clected i.e.,
before the Returning Officer and then subsequently when he is a
member, his membership can be questioned and under Arsicle 63 he
shall be disqualified from being a member. So, it is another phase of that
process but the question would be that supposing some person suffers from
these disqualifications and this matter is squarely raised before the Return-
ing Officer very straight thing like, “Sir, he is not a citizen of Pakistan”, for
example, or that he is a Deputy Commissioner or let us say something very patent and
obvious that he has been dismissed from the service of Pakistan on the ground of mis-
conduct and here is a notification; then what would the Returning Officer do ?

Mr. Aitzaz Absan : Mr. Chairman, let me first say very simply that I can brief
you on this. There is a ruling, I believe, of the Division Bench of the High Court on
the issue that what can the Returning Officer do at the time of accepting
the nomination papers. He cannot go into an inquiry.

Mr. Chairman : Inquiry—yes, I agree with you. Supposing the question is; what
%s your age and he says, *‘Sir, my age is 27”". Somebody says he is 23 and the
Inquiry starts because there is a disputed question of fact. I agree with you but

let us say there is no disputed question of fact. A man is dismissed from
service and a notification is produced that he is dismissed from service.

Mr. Atizaz Ahsan: May I just submit one further thing and then I think I
will be a little clearer and that is actually to assume the scheme before the Eighth
Amendment. This Article 62 has been greatly and severely affected by the Eighth
Amendment. Eighth Amendment has added clauses (d) to (i) and, therefore, have
created a kind of confusion and a kind of gray area that Mr. Chairman, you are
mentioning here in 62 also. Such clauses which boggle ones mind as to how to
determine whether the candidate has a good character and not commonly known as
one who violates Islamic Injunctions. He will require an enquiry of fact but for a
moment to be able to interpret 100 and 177 which have not been touched by the eighth
- Amendment. For a moment, leave (d), (e) and (f) (of Article 62) out the
Eighth Amendment part, out as we beseech that these be kept out in a more
formal way but in any case for better understanding see (a), (b) and (c). Now
(a), (b) and (c) are the sole" criterion’ for being determined at the time of
scrutiny.  That is what you Mr, Chairman, pointed out and aptly, that is
why the words in the beginning, “and from being”, have not been included
because it is at all subsequent stages that besides being chosen or elected a
member the continuance of the membership is also relevant, not here. Here before the
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officer scrutinising the application all that is relevant is (a), (b) and (c) the qualifications
to become a member or a candidate.  Article 63 -then goes into those enquiries then I
am leaving the other clauses of 62 out the Eighth Amendment clauses.  Article 63 then
deals with all those clauses in which enquiry can be required, evidence is to be required,
witnesses are to be required, cross examination would be required, evidence would be
challenged, counter evidence, counter affidavits would be required that is all contained
in Article 63 and that is the disqualification from being a member or even being chosen
or being elected. ®

Mr. Chairman : I think we will take it up on the next day when I am here, I will

_mot be here pn 30th. So, we will take it up when I am here.

Mr. Aitzaz Ahsan: But I think Mr. Chairman, that I have made my
submissions more than elaborately.

Mr. Chairman : Even if there is anything further you want to say you are
welcome.

« Mr. Aitzaz Ahsan: But I may be excused if [ am not present on that day.
Mr. Chairman : No, no perfectly alright.

Syed Iftikhar Hussain Gilani : Mr. Chairman Sir, as a Law Minister I think, I

_ must bring it to the notice of this honourable House, again I consider it my duty that as

I was speaking of the forum; that assuming, asI said, that this House holds that he is .
not competent to sit in the Housethatdoes not bind the Government of Pakistan to
accept that he is not an Attorney-General of Pakistan because I still as a Law Minister
of Government of Pakistan say that this is within the jurisdiction and prerogative of
the Government of Pakistan to appoint an Attorney-General within the provisions of
Constitution of Pakistan which again I beg to reiterate is only the jurisdiction of the
superior courts of Pakistan to interpret the Constitution by which we are
bound. Otherwise neither the citizens nor the Government of Pakistan as such is
bound to accept the interpretation of either of the Houses and anomaly may even
arise to the extent that the Attorney-General who is declared by this House that he is
not competent or he is a stranger in this House may be permitted to sit as an Attorney
General in the National Assembly and perform his functions as an Attorney-General
before all the courts of Pakistan. So, I thought that I must bring that to your kind
notice also. Thank you. ,

‘Mr. Chairman : Syed Abbas Shah.

Syed Abbas Shah : Winding the agruments of the learned Law Minister
I feel if they still appoint that when the House disqualifies him and we go to
the court and the court UEholdS tht_? position of the Parliament or the Upper
House corTect, so, this will be a treason under Article 6 by the Government
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by the ruling party and I don’t think that the Law Minister will advice

his Government to act on this to violate Article 6 and be committed to
treason.

Mr. Chairman : Anyhow we are now getting into deeper waters. Let us
adjourn this House to 30th of March 1989 at 4.30 p.m. We will take up this matter
when I am in the Chair next time whenever that it is. The House is adjourned.

[The House adjourned to meet agai., at four thirty of the clock in the
evening on Thursday, March 30, 1989]
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